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I very much welcome the Committee's Stage 1 Report and the Committee's support for the
general principles of the Bill. The Government has considered carefully the points raised in
the report and by members at the Stage 1 Debate in producing the response in the attached
annex.

I note that the report refers, in its concluding remarks, to the Committee's interests in
"ensuring the Bill delivers on protecting the rights of patients whilst improving administrative
efficiency". I hope that this response addresses this concern. I am very keen to reiterate that
protecting the rights of patients is central to the intentions of the Bill. Where, for example, we
have made changes to timescales, we have done so with the aim of making the system work
better for service users and any changes made will be accompanied by guidance reasserting
the principle of least restriction.
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MENTAL HEALTH (SCOTLAND) BILL: SCOTTISH GOVERNMENT RESPONSE TO 
STAGE 1 REPORT 
 
The Scottish Government welcomes the Committee’s support for the general principles of 
the Bill.  The Government hopes that the Committee will find this response helpful ahead of 
Stage 2. 
 
Measures until application determined 
 
Extract from Committee report: 
 
46. The Committee welcomes the reduction, since the McManus report, in the number of 
cases requiring more than one hearing, and the Committee recognises the key role the 
Tribunal has played in improving its performance in this regard. 
 
47. The Committee recognises that it is important that measures are taken to ensure 
tribunals do not exacerbate the circumstances and the stress for the service user. 
 
48. The Committee notes the response from the Minister to concerns raised regarding 
whether this provision would be compliant with Article 5 of the ECHR. To ensure this is the 
case the Committee believes that it is important that the Scottish Government assesses the 
implementation of this provision closely. 
 
49. The Committee recommends that, in response to this report, the Scottish Government 
provides a detailed plan of the estimates in relation to the reduction in multiple hearings 
which could be expected as a result of these changes, and what the average number of 
days detained is likely to be following its introduction. 
 
50. The Committee recommends that this provision be supported by a clear monitoring 
regime which records the reasons for delayed, rearranged and repeat tribunals and the 
length of pre-hearing detention for service users. The aim in gathering this information is to 
identify whether there are particular types of case or specific issues causing the delay. This 
approach would seek to ensure that the policy aim of improving the experience for those in 
short term detention was delivered and it did not result in an overall longer period of pre-
hearing detention. 
 
51. The Committee asks the Scottish Government to respond to the concerns raised 
regarding how deducting the proposed extension time from the continuous period of 
detention would be calculated. The Committee believes that it would be beneficial if further 
clarification was provided regarding how this provision would operate in conjunction with 
certain detention orders.  
 
Scottish Government response: 
 
The Government has carefully considered the views of the Committee and stakeholders on 
this issue. It recognises the concerns about the extension applying in principle to all cases, 
and the views of many stakeholders that the problem of repeat hearings has much reduced 
since the time of the McManus report. However, it also recognises the views of the Mental 
Health Tribunal that there could be benefits from allowing service users more time to 
prepare. 
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The Government is exploring whether an amendment could be made which would mean the 
extension does not apply automatically in all cases and are continuing consultation with 
stakeholders to determine if this would be workable in practice. The Government may also 
consider an amendment at Stage 2 which will remove this provision.  
 
We will work with the Tribunal to make appropriate arrangements for monitoring its 
implementation, if the provision is retained. 
 
In response to the point raised at paragraph 51, we have noted the concerns raised around 
calculating the new period of the CTO, and are continuing to discuss with stakeholders to 
ascertain whether any amendment to the provision is required, or if the effect of the 
provision would more usefully be explained in guidance, such as the Code of Practice. 
 
New duties for Mental Health Officers 
 
Extract from Committee report: 
 
71. The Committee notes that an error has been made in the drafting of the Bill’s 
accompanying documents, resulting in a discrepancy between what is presented in the 
Policy Memorandum and the FM. This has caused some confusion and concern from 
interested parties, including COSLA. The Committee welcomes the clarification provided by 
the Minister on the circumstances in which an MHO report would be required and the 
assurance that provisions in the Bill would not result in a large increase in the number and 
costs of reports needed to be produced by MHOs.  
 
72. Whilst the Committee notes the clarification provided by the Minister that there would 
only be a minimal increase in the number of reports required to be produced by MHOs, 
concerns remain regarding the capacity of the MHO workforce to deliver further duties 
under the Bill’s proposals. MHOs are already under pressure due to an increased workload, 
an ageing workforce and difficulties in attracting new social workers into the role.  
 
73. The Committee seeks further assurances from the Scottish Government that the funding 
to support MHOs is adequate to ensure that the provisions relating to MHO duties in the Bill 
could be delivered effectively. The Committee asks the Scottish Government to respond to 
requests for a strategic review of MHO provision to improve the recruitment, training and 
retention of MHOs. 
 
Scottish Government response: 
 
The Scottish Government values the essential work done by mental health officers and 
notes the concerns raised about workforce capacity.  The Bill introduces some new duties 
for MHOs, but our assessment is that these will have a limited impact on MHOs.  At the 
same time the Bill removes certain duties from MHOs with regard to named persons 
(making a record of steps taken to establish that a patient does not have a named person 
and the ability to apply to the Tribunal for the appointment of a named person).  As a result, 
the Scottish Government is of the view the provisions relating to MHO duties in the Bill can 
be delivered effectively. 
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The Scottish Government is aware, however, of broader concerns regarding the capacity of 
the MHO workforce.  We are exploring such issues with key stakeholders, including local 
authorities and mental health officers, to better understand what the issues are and what 
plans there are locally to address any issues with the recruitment, training and retention of 
MHOs. 
 
Suspension of detention 
 
Extract from Committee report: 
 
75. In written evidence to the Committee, the Mental Welfare Commission (“the 
Commission”) for Scotland welcomed the move to 200 days. However, it did not agree with 
the provision to allow the tribunal to extend suspension by 100 days. The Commission 
argued— 
 

“if a patient has been in the community for over six months, and it is felt that he or 
she should remain in the community but subject to compulsion, the appropriate next 
step should be to invite the Tribunal to vary the order to a community-based 
compulsory treatment order”.  

 
76. The Tribunal also questioned the provision and considered that it may “add unnecessary 
complexity into the systems when the very intention was to reduce complexity”. 
  
77. The Law Society of Scotland held a similar view to the Commission. It supported the 
move to 200 days but did not support the power for the Tribunal to extend suspension by 
100 days. The Law Society also did not support Section 9(2) to exclude periods less than 12 
hours between 9pm and 8am. It detailed in its written submission that it did not believe that 
the Scottish Government had consulted on these provisions.  
 
78. The Committee asks the Scottish Government to respond to the specific concerns, 
raised in written evidence, relating to the suspension of detention provisions regarding 
allowing the tribunal to extend suspension by 100 days and to exclude periods less than 12 
hours between 9pm and 8am.  
 
Scottish Government response: 
 
In relation to paragraphs 77 and 78, it is important to be clear that the provision is that any 
periods of less than 12 hours which do not include any time between 9pm and 8am do not 
count towards the cumulative total of 200 days. 
 
We note the comments raised around these provisions, which are based closely on 
recommendations in the McManus report. Our aim, as noted by the Minister at the debate, 
is to amend the system to ensure that it provides a flexible, workable system to allow 
suspension of detention to be used in the best way for the care and recovery of the service 
user, whilst also retaining necessary protections for the service user.   
 
Strong guidance will accompany the new provisions. We agree that it would not be 
appropriate for the cumulative limit to be extended if the service user was ready for a 
community-based order, and would not expect the Tribunal to grant the extension in such a 
circumstance.  However, there may be some service users who require a little more testing 
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out in the community before their order is varied, and we do not want to amend the system 
in such a way that this is not possible. 
 
The McManus report noted the relatively rare occasion where the patient can reach the 
cumulative limit but “at the same time, because of his or her mental state and care 
circumstances, it is not appropriate to apply for a variation to the powers of the compulsory 
treatment order”. It went on to note that “The responsible medical officer then has to decide 
whether to revoke the suspension in circumstances where the patient who does not, in the 
short term, require to return to hospital”. It is only in these circumstances that we would 
expect the Tribunal to grant an extension and guidance will make this clear. It should be 
noted that under the current system, detention can be suspended for a cumulative total of 
up to 9 months, which is closer to 300 days than 200.   
 
In relation to exclusion of periods less than 12 hours between 8am and 9pm, the McManus 
report was very clear in its view that brief periods out of hospital (not overnight) should not 
count towards the cumulative limit on any total time out of hospital while subject to 
detention.  From the discussions officials have had with stakeholders, excluding brief 
periods has generally been seen as sensible in relation to how suspension of detention is 
used in practice.  
 
The Government’s position is that the principle set out in the McManus report of excluding 
brief period out of hospital remains right and will seek, through guidance, to ensure that the 
amended system is as clear for all as possible. However, the Government is considering 
whether an adjustment should be made to those periods of time which are excluded from 
counting towards the maximum period of suspension of detention, in light of views from 
stakeholders as to whether setting the timescales at 12 hours is the best way to achieve the 
intended aim. 
 
Orders regarding level of security 
 
Extract from Committee report: 
 
89. The Committee supports the comments made by witnesses and the Minister for a need 
to act swiftly to bring the right of appeal against being held in conditions of excessive 
security into force. The Committee therefore, recommends that the Scottish Government, in 
its response to this report, provide a proposed timetable for bringing regulations forward on 
these provisions.  
 
90. The Committee notes the comments made by the Minister regarding the appeal process 
not being extended to those in low secure settings. The Committee is however mindful of 
the comments made by some witnesses that there may be occasions where an individual in 
a low secure setting could appeal and move from one level of security to another and still 
remain in low-secure accommodation. The Committee asks the Minister to respond to 
whether he considers this scenario to be an appropriate one to merit the inclusion of the 
right of appeal for individuals in low secure settings.  
 
91. The Committee also asks the Minister to comment on the SHRC suggestions that 
individuals on civil orders in medium secure settings should also have the right to appeal. 
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Scottish Government response: 
 
The Government is developing the regulations on these provisions and the intention is to 
provide the Health and Sport Committee with draft regulations during the passage of this 
Bill. It should be noted that even beyond consideration of at which level these should apply, 
this is a very technical and complex matter and it is important that sufficient and full 
consideration is given to precisely how the regulations are shaped.  The regulations are 
subject to the affirmative procedure, which means there will be the opportunity for further 
involvement and scrutiny by the Committee. 
 
In regards to patients in low secure settings, the Scottish Government has been considering 
the points that have been made but its intention is still to extend the ability to appeal to 
medium secure settings only, in line with the recommendations of the Millan report.  We 
must ensure going forward that there is a sensible and workable system for appeals against 
being held in conditions of excessive security.  This is a complex matter that we must get 
right. 
 
On the point raised in paragraph 91, the right to appeal will apply to individuals on civil 
orders at medium secure level.  The use of the term ‘Relevant patient’ refers to restricted 
patients in relation to whom Ministers have a role, in agreeing the choice of hospital or unit 
to which they are moved following successful appeal.  The Bill does not limit the right of 
appeal to those patients. 
 
Nurse’s holding power 
 
Extract from Committee report: 
 
101. In relation to extending the timescales for nurses to detain an individual for up to three 
hours pending medical examination, the Committee notes the comments from the RCN, the 
professional body whose members would be directly affected by this provision, that it does 
not believe there is any evidence that there would be any advantage in an extension.  
 
102. While the Committee understands the rationale set out by the Minister on the reasons 
for this provision, it also believes that any provision which could lead to the restriction of a 
service user’s liberty must be fully justified by robust evidence. The Committee therefore 
asks the Scottish Government to provide further information on the number of occasions on 
which an emergency detention order has been necessary because of delays in the 
attendance of a RMO.  
 
103. The Committee also notes the comments from the Mental Welfare Commission that 
the current use of the power may be being under-reported to the Commission and that the 
data currently collected was limited. The Committee asks the Scottish Government what 
steps can be taken to increase the accuracy and detail of the data recorded on nurse 
holding powers. 
 
Scottish Government response: 
 
The Scottish Government’s key reason for amending this provision was to make the 
maximum period of detention and the purposes of that detention clearer for everyone 
involved, particularly around detention being for the purposes of the medical examination. 
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We feel that these provisions achieve this, making it clearer for the patient from the outset 
the maximum time they can be held for and for what reason. 
 
We are very clear that the provision does not extend the period of detention.  The maximum 
period of detention under the provisions introduced by the Bill remains, as now, 3 hours.  
The only difference is that the maximum period of detention under the 2003 Act is currently 
for a period of 2 hours, extendable to 3; and under the Bill’s proposals the maximum period 
will be 3 hours from the outset.  We consider this added clarity will be beneficial to service 
users, and will not result in patients being detained for any longer than under the current 
legislation.   
 
It is also important to note that the 3 hours is an upper limit, not a fixed period.  The 
provision will be accompanied by clear updated guidance in the Code of Practice, which will 
confirm that the provision should be used in line with the principle of least restriction. A 
Working Group has been set up involving a range of stakeholders to advise the Government 
on updates to the Code. The Group includes representation from the Commission and we 
will look to address concerns around the accuracy and detail of reporting through the Code. 
 
The Minister noted the comments from stakeholders, including Social Work Scotland, that 
suggested the additional flexibility brought by the new provisions could see more Short 
Term Detention Certificates (which have additional safeguards) issued in place of an 
Emergency Detention Certificate. This is not our prime reason for introducing this provision 
but is a possible additional benefit. However, data is not collected along these lines, and it is 
not possible to provide a number of occasions that we expect this to happen. We are not 
aware of an issue of EDCs being issued due to the delay in attendance of an RMO and this 
is not the issue we are trying to solve.   
 
Time for appeal, referral or disposal 
 
Extract from Committee report: 
 
110. The Committee notes the concerns of witnesses regarding the proposed reduction of 
the appeal period for people transferred from one hospital to another from 12 weeks to 28 
days.  
 
111. As with other provisions in the Bill, there needs to be clear justification that this 
provision is for the benefit of the patient. The Committee asks the Scottish Government to 
provide further information on the rationale and evidence which has informed its decision to 
include this provision in the Bill.  
 
112. The Committee recognises the importance of protecting the patient’s rights. The 
Committee therefore asks the Scottish Government to respond to the suggestion that there 
be a guarantee for the patient that, should a transfer take place before the outcome of an 
appeal has been determined, the place that the patient had come from would be held until 
the appeal had been determined. 
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Scottish Government response: 
 
We have listened to what Members and stakeholders have said about concerns regarding a 
reduction in rights related to this provision.  We therefore intend to propose an amendment 
removing it. 
 
In response to the point raised at paragraph 112, the Government recognises the 
importance of protecting the patient’s rights, though understands that there is only one 
instance where a patient has won an appeal and been unable to return to the place they 
were held previously. In this context, we believe that holding places open would adversely 
affect the capacity and flexibility of the estate to respond to the significant demands it faces. 
 
Representation by named persons 
 
Extract from Committee report: 
 
121. The Committee notes the Scottish Government’s policy intention that an individual 
should only have a named person if they choose to have one. However, the Committee 
believes that as currently drafted ‘the opt out’ approach to provision of a named person may 
not deliver this policy aim.  
 
122. The Committee recognises the importance of protecting individuals who lack capacity, 
but notes the possibility that the approach currently proposed in the Bill could result in 
individuals having a named person whom they do not want or with whom they are not 
comfortable. The Committee therefore welcomes both the comments from the Minister that 
the right balance has perhaps not been struck in regard to this provision and the 
commitment to reconsider the matter. The Committee looks forward to hearing the Scottish 
Government’s revised proposals and to the possibility of these proposals being taken 
forward by amendment at stage 2. 
 
134. The Committee welcomes and supports the improvements proposed for individuals 
taking on the role of named person. The role of named person can be a challenging and 
demanding one. The Committee asks the Scottish Government to consider whether there is 
scope for provision of further training and information resources for named persons to 
ensure they are well supported in their role.  
 
135. Whilst families and carers may not wish to take on the role of named person, they can 
make an important contribution to ensuring the delivery of good outcomes for the patient. 
The Committee welcomes the comments by the Minister that there should be a role for next 
of kin and carers who are not named persons. The Committee asks the Scottish 
Government to consider whether any of the current provisions in the Bill could be 
strengthened to give individuals in this situation a clearer role in the process.  
 
136. The Committee agrees with the Minister that the NHS, local authorities and Scottish 
Government all have a role to play in promoting the use of named persons. The Committee 
asks the Scottish Government to consider whether further guidance can be issued to NHS 
boards and local authorities regarding how the named person role could be promoted by 
them.  
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137. The Committee notes the arguments from a number of witnesses that young people 
under the age of 16 should be able to nominate a named person. However, the Committee 
accepts the explanation given by the Minister that, while it is important that a young person 
be allowed to express a view on matters that will directly affect them, this needs to be 
balanced with the need to protect those who are most vulnerable. The Committee does not, 
therefore, support the calls for the right to nominate a named person to be extended to 
children and young people under the age of 16. 
 
Scottish Government response: 
 
As the Minister said at the Stage 1 debate, the Government expects to propose 
amendments to remove the default position at Stage 2. We very much recognise the 
concerns that have been raised, particularly regarding service users’ involvement and 
autonomy and their right to privacy.  We still are very conscious of ensuring that vulnerable 
service users are not disadvantaged and we will look at non-legislative ways to promote 
involvement of carers and nearest relatives, for example looking at what we can do to 
promote their right to apply to the Tribunal to be an interested party. 
 
In response to comments made at the debate, the Government would like to make it clear 
that we will retain the ability for a named person to choose whether to act in this position.  
As provided for by section 19 of the Bill, the named person’s consent is required to their 
nomination, and a person may decide to cease to be the named person at any time. 
 
The Scottish Government will be working with stakeholders to produce a revised Code of 
Practice for those discharging functions under the Act as well as revised leaflets with 
guidance for service users, their carers and families. This is likely to include updated 
information about the role of the named person and more guidance to professionals with a 
role under the Act about how to support named persons and carers at certain times when 
they come into contact with the Act. 
 
Advance statements 
 
Extract from Committee report: 
 
157. The Committee believes that advance statements are a useful tool for ensuring greater 
involvement of the service user in their mental health treatment. However, they are currently 
underutilised.  
 
158. The Committee recognises that there are several potential barriers to their usage, 
including lack of engagement by the service user in the system, concern that the advance 
statement will be overturned and the quality and currency of the information contained in an 
advance statement. Whilst the Committee notes the comments from the Scottish 
Government regarding the importance of raising awareness of advance statements from the 
grassroots, it notes that there is no direct provision in the Bill to assist with that 
improvement. The Committee believes that more work needs to be done to promote 
advance statements amongst service users and professionals and to identify and overcome 
the barriers to their usage. The Committee recommends that the Scottish Government 
consider placing a statutory duty on health boards and local authorities to promote advance 
statements. 
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159. The Committee supports the comments made by the Minister that a central depository 
for advance statements will be useful in enabling statements to be accessed more quickly. 
The Committee recognises that there is a need to balance privacy and confidentiality with 
ensuring that the advance statement can be accessed when it is required. The Committee 
seeks further assurances from the Scottish Government on how it will ensure the approach 
proposed achieves that balance. 
 
Scottish Government response: 
 
In response to the suggestion in paragraph 158 about a statutory duty to promote advance 
statements, the Government is keen that any action is taken in the most effective and 
meaningful way and is not persuaded that legislation is more effective in this instance than 
guidance. 
 
As part of updating the Code of Practice, we will explore how the Code can highlight the 
best opportunities for promoting the use of Advance Statements.  We are also aware that 
there are effective ways for service users to be supported and encouraged to make an 
advance statement, beyond through those professionals undertaking duties under the Act, 
such as MHOs or medical practitioners.  For example, we are aware that a range of peer 
support initiatives have already proven beneficial in promoting the development of Advance 
Statements with this becoming an integral element of the Peer Support Worker’s role.   
 
The need to balance privacy and confidentiality with ensuring access will remain a key 
consideration in developments in relation to Advance Statements. While the Government 
believes that the provisions around access to the register are already strong, and is 
confident that the Mental Welfare Commission will ensure that strong data protection 
controls are in place. We will continue to engage with stakeholders and consider any 
proposals made.  
 
Care for a child under the age of one 
 
Extract from Committee report: 
 
163. The Committee asks the Scottish Government to respond to the suggestions made in 
written evidence that the provision allowing mothers to care for their child in hospital should 
be extended to include fathers and mothers of children aged up to two years old. 
 
Scottish Government response: 
 
The Scottish Government notes the broad welcome for this proposal, and the suggestion 
that the provision be extended to fathers and mothers of children aged up to two years old. 
 
Officials have sought advice from those with the relevant medical expertise.  They have 
noted that it is often the case for children approaching 12 months that it is not in their 
interests to be on an acute psychiatry ward (including the dedicated mother and baby units) 
for weeks at a time. This would almost inevitably be the case for older children. It is more 
practical and safer to provide accommodation for less mobile, very young children than 
those over the age of one. For these reasons we are not minded to extend this provision for 
children over the age of one.   
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The policy intention centres on the particular benefit for mothers and babies through 
maintaining and supporting this relationship in these first months. In extending the provision 
beyond post-natal depression we are trying to meet a need that goes beyond post-natal 
depression to other women with a high risk of severe mental illness in the early postnatal 
period, a risk that expert advice suggests is not faced in the same way by fathers.  It is this 
need that we are trying to meet with this provision which is why we had extended it to 
mothers only. 
 
Cross-border transfer of patients and dealing with absconding patients 
 
Extract from Committee report: 
 
169. The Committee notes the concerns raised regarding cross-border transfer of patients 
and dealing with absconding patients. The Committee asks the Scottish Government to 
respond to these issues and seeks assurances that patients will not be disadvantaged as a 
result of these provisions. 
 
Scottish Government response: 
 
In response to the points raised by the Mental Welfare Commission regarding cross-border 
transfer of patients, these are in reference to current issues related to rights of appeal under 
cross-border transfer regulations made under the 2003 Act, rather than provisions within the 
Bill. We are considering whether and how to address these but these would most likely be 
taken forward through regulations under the 2003 Act, rather than requiring primary 
legislation. 
 
On the provisions relating to absconding patients, these provisions will relate to patients 
while they wait for transport back to their original hospital, which may not be immediately 
available. In the meantime, the current law does not allow them to receive basic or 
continuing treatment, for example medication that the patient has been receiving during 
their treatment before they absconded.  The provisions will ensure that the patient’s 
treatment is able to continue whilst in Scotland, and give Ministers powers to make 
regulations to ensure that the safeguards in Part 16 of the Act can be applied to ensure that 
treatment is given appropriately.  It is not the Government’s policy that the more invasive 
treatments permitted in accordance with Part 16 would be given to patients who have 
absconded to Scotland, and  Ministers have new powers to make regulations containing 
specific provision to make this subject to stringent controls.   
 
Mental health disposals in criminal cases 
 
Extract from Committee report: 
 
176. The Committee asks the Scottish Government to respond to the comments it received 
questioning the necessity and justification for the provision which would enable the court to 
extend an assessment order to 14 days. 
 
Scottish Government response: 
 
As Dr Crichton from the Royal College of Psychiatrists noted when giving evidence before 
the Committee, extending the period for the assessment order will allow the clinical team 
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enough time to fully assess patients in the most complex cases where more time is needed 
than is presently available under the 2003 Act to determine if the patient meets treatability 
and other criteria as set out in the Act.  The extension may only be granted by the court, on 
the basis of a report from the patient’s responsible medical officer and will be done on the 
basis of clinical need, and we feel these safeguards provide suitable protections.   
 
Victim Notification scheme 
 
Extract from Committee report: 
 
193. The Committee welcomes the introduction of a Victim Notification Scheme for victims 
of MDOs. The Committee recognises that a balance needs to be struck between the rights 
of the patient and of the victim and it supports the approach taken in the Bill to apply the 
scheme to victims of MDOs subject to certain orders. 
 
194. The Committee notes concerns raised by SHRC regarding the Ministerial power to 
amend the provision so that it would apply to people who were subject only to a compulsion 
order. The Committee asks for further information on why the Scottish Government has 
included this provision in light of concerns raised by witnesses that this could result in it 
being applied to a person who had only committed a minor offence. 
 
195. The Committee recognises the importance of ensuring that the VNS would not operate 
in a way that would discriminate against mentally disordered offenders. The Committee 
supports the view that the implementation of the scheme would need to be monitored 
closely. The Committee asks the Scottish Government for further information on how it will 
monitor the delivery of the scheme, including its uptake and the assessment of whether it 
has had any impact on an offender’s recovery. 
 
196. In light of the comments made by witnesses on the provision regarding withholding 
information relating to offenders who were subject to a compulsion order and a restriction 
order in exceptional circumstances, the Committee seeks further clarification from the 
Scottish Government on what would constitute ‘exceptional circumstances’. 
 
Scottish Government response: 
 
In response to the point raised in paragraph 194 about the power to amend the provision to 
apply to those on a compulsion order, we have to bear in mind that the recent EU Directive 
around minimum rights for victims simply refers to “offenders” and does not differentiate 
between offenders and mentally disordered offenders. However, the Scottish Government is 
clear that if the scheme is extended beyond those on a Restriction Order, we would do so in  
a way that does not put mentally disordered offenders in a disadvantaged position in 
relation to other offenders. 
 
A Short Life Working Group is currently considering how to implement the provisions in the 
Bill. Following completion of this work, consideration will be given to how delivery of the 
scheme can be monitored. 
 
The exceptional circumstances referred to in paragraph 196 would mirror the existing 
Victims Notification Scheme which came into force in 2004. It would apply in individual 
cases where it is considered that disclosure of the information under the scheme would 
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cause significant harm to the patient, for example, in terms of having a significant negative 
impact on their mental health. This will be considered further in development of any 
associated guidance. 
 
Right of access to advocacy 
 
Extract from Committee report: 
 
208. The Committee recognises the importance of advocacy in improving the experience for 
service users. The Committee received evidence which suggested that the provision of 
advocacy services across Scotland may be patchy and that services are often required to 
be targeted at supporting people who are subject to compulsory proceedings. The 
Committee believes that the benefits of the provision of advocacy services should be felt 
throughout the system.  
 
209. The Committee believes that whilst the current provision for advocacy is quite strong in 
the 2003 Act, concern lies with regard to whether the provisions in the 2003 Act are being 
fully met. The Committee believes that there needs to be more assessment of advocacy 
services to establish whether there is a need to increase provision and access to 
independent advocacy. 
 
210. The Committee believes that strengthening the line of accountability may help ensure 
that local authorities are delivering their duty to provide advocacy services. The Committee 
notes that assessment of advocacy provision by local authorities could become part of the 
Care Inspectorate’s review programme and therefore welcomes the comments from the 
Minister that discussions have taken place regarding this possibility.  
 
211. The Committee also asks the Scottish Government to provide further information on 
how it will ensure that, in addition to monitoring the provision of advocacy services by local 
authorities, it will seek to assess advocacy provision in secure settings and hospitals, which 
lie outside the responsibilities of the Care Inspectorate. 
 
212. The Committee welcomes the Minister’s comments that it is planning to launch 
guidance on advocacy for carers. The Committee seeks further information from the 
Scottish Government regarding whether this guidance will seek to strengthen the rights of 
carers to access independent advocacy. 
 
Scottish Government response: 
 
The Government agrees with the Committee’s views about the importance of independent 
advocacy and also believes that the 2003 Act contained a strong enough duty to provide 
advocacy to service users.   
 
As with other issues raised in the report and the debate, we believe it is appropriate to take 
a non-legislative route where possible. We will therefore investigate what further can be 
done outwith legislation, to ensure that this duty is being fulfilled, including working with 
public bodies who have a role in monitoring of mental health provision. 
 
The Carers (Scotland) Bill, which was introduced into the Scottish Parliament on 9 March, 
contains a duty for each local authority to establish and maintain an information and advice 
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service for carers in its area. The service must provide information and advice in particular 
about advocacy for carers and about a range of other issues.  
 
In addition, the Scottish Government will issue soon guidance on advocacy for carers. This 
will set out a range of issues including why a carer may need advocacy, different types of 
advocacy, managing conflict of interest and professional practice. 
 
Learning disabilities, autistic spectrum disorders and wider review of legislation 
 
Extract from Committee report: 
 
222. The Committee notes the comments made in evidence calling for the removal of 
people with learning disabilities and autism spectrum disorders from mental health law and 
for further consideration to be given to a review of mental health and incapacity legislation. 
The Committee recognises that this Bill does not seek to deliver a wholesale review of 
mental health legislation in Scotland and is not calling for such a review at this time. 
Nevertheless, the Committee invites the Scottish Government to set out its views on 
whether a wider review of mental health legislation is required. 
 
223. The Committee believes that an open and on-going dialogue between the Scottish 
Government the mental health sector and people with learning disabilities and autistic 
spectrum disorders is vitally important to ensure that individuals’ needs are met.  
 
224. The Committee supports the comments made by the Scottish Government regarding 
the future development of adults with incapacity legislation and the need to take these 
issues into account.  
 
225. The Committee notes that no Equality Impact Assessment (EQIA) has been produced 
to accompany this Bill. The Committee seeks clarification from the Scottish Government 
regarding why this has not been produced. 
 
Scottish Government response: 
 
The Government recognises that many people with learning disabilities and autistic 
spectrum disorders  have a genuine and heartfelt belief that individuals with their specific 
conditions should not be dealt with under mental health legislation but rather should have 
separate legislation to cover their respective conditions. 
 
Mental Health legislation provides people with learning disabilities and autistic spectrum 
disorders with important protections and safeguards and access to care and treatment.  If 
removed from the definition of “mental disorder,” protective legislation would still be 
required, which would add another layer of complexity to an already complex legislative 
landscape.  The Scottish Government’s concerns have been that this may also result in 
some people with learning disabilities and autistic spectrum disorders finding their care 
impacted by up to four different pieces of legislation (Mental Health Legislation, Incapacity 
legislation, Adult Support and Protection legislation and the “new” legislation). 
 
However, the Minister has met with some stakeholders who have raised this matter with him 
and believes that we do need to review the existing mental health and incapacity legislative 
framework with regard to people with learning disabilities or autistic spectrum disorders as 
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well as people with dementia.  This will be complicated given the range of legislation 
involved and it is going to take some time to establish the detail of the review.  The Scottish 
Government will update Parliament on how the Scottish Government will deliver this review 
in due course. 
 
In response to the query in paragraph 225, an Equality Impact Assessment is in progress 
and will be published in due course.  Equalities have been a consideration at the heart of 
the Bill.  
 
The use of force, covert medication and restraint 
 
229. The Committee asks the Scottish Government to respond to the comments made by 
witnesses for a greater reference to the use of force, restraint or covert medication in 
legislation and in the 2003 Act’s Code of Practice. 
 
Scottish Government response: 
 
The Government will consider whether it will be appropriate to address reference to the use 
of force, covert medication and restraint through the Code of Practice as part of the activity 
of the working group to revise the Code of Practice.  The Government does not, however, 
consider that change to the legislation is required. 
 
Consideration by Delegated Powers and Law Reform Committee 
 
Extract from Committee report: 
 
235. The Committee draws the specific recommendation made by the DPLRC for 
amendment to the Bill to the attention of the Scottish Government. 
 
Scottish Government response: 
 
The Scottish Government does not agree with the recommendation made by the Delegated 
Powers and Law Reform Committee and has given its reasons for disagreeing with the 
DPLRC’s recommendation in its response to the DPLRC’s report. Following the DPLRC’s 
consideration of the Government’s response on 16 December 2014, the Government wrote 
again to the Committee on 3 February setting out in greater detail the Government’s 
reasons for disagreeing with the recommendation. The DPLRC has not responded to the 
Government’s last letter on the matter and the Government has no further points to add to 
what is said in that letter (which can be found on the Parliament’s website: 
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/2015-02-
03_MH_Bill_SG_follow_up_response.pdf). 
 
Other points raised at the debate 
 
In this closing remarks during the debate, the Minister committed to responding in this report 
to any points that he did not have time to address then. We have tried to do so, where 
relevant, in this report and have endeavoured to respond to any further points below.  
 
Monitoring of sections 25 to 31 of the 2003 Act (local authority responsibilities) 
 

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/2015-02-03_MH_Bill_SG_follow_up_response.pdf
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/2015-02-03_MH_Bill_SG_follow_up_response.pdf
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Several members noted concerns that these responsibilities are not always being met by 
local authorities.  We also noted similar concerns raised by the Mental Welfare Commission 
in their briefing to MSPs and that the Commission is investigating this further.  We do not 
think that this is best addressed through the Bill, but will of course consider the findings of 
the Commission’s investigation. 
 
Homicide enquiries 
 
The Government has noted calls at the debate for investigation and reporting on homicides 
perpetrated by people who are suffering from mental illness. 
 
The Mental Welfare Commission is in discussion with Health Improvement Scotland over 
developing a robust, transparent system of review in conjunction with Health Boards in 
those cases of homicide where the perpetrator was known to mental health services.  This 
will include engaging with the family of the victim. 
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