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Public Bodies (Joint Working) (Scotland) Bill 
 

NHS Lothian 
 

1. Do you agree with the general principles of the Bill and its 
provisions?  
Yes. Lothian NHS Board and its four local authority partners supported the 
general principles in their joint response to the consultation. At the same time 
we appointed Joint Directors for each of our four local authority areas. 
Shadow Health & Social Care Partnership Boards are in place in West Lothian 
and in Edinburgh, and being established in Midlothian and East Lothian.  
 
At the same time we are organising two workshops in September 2013 for 
NHS Board members (including local authority stakeholder members) and the 
joint directors to consider the subject of integration and the provisions of the 
Bill as it stands. 
 
Whilst the initial focus has been adult services, we are also keen within 
Lothian to explore the opportunities for children’s services.  
 
The Bill obviously compels change. Through Section 21, the Bill uses similar 
language to describe the effect of delegation as is used in the National Health 
Service (Scotland) Act 1978 to describe the legal responsibilities of NHS 
Boards for functions delegated to them by Scottish Ministers.  
 
Taking Section 21 together with the (body corporate) “integration joint board” 
model (Section 1(4) (a)) and its associated provisions, we believe the Bill is 
potentially materially different from the pre-bill consultation document and 
elements of the accompanying Policy Memorandum. We have been working 
on the understanding that the body corporate model is a vehicle that is 
accountable to the parent bodies, whose chief officer is directly accountable to 
the chief executives of the parent bodies, and whose strategic plans must be 
consistent with and led by the strategic plans of the parent bodies. The Bill 
appears to suggest something quite different. When the body corporate model 
is taken, the body corporate becomes the Integration Authority (section 42), 
and leads the strategic planning process with the parent bodies becoming 
mere consultees. This issue requires urgent clarification as it will strongly 
influence which model of integration partners choose to follow. 
 
We would welcome clarification on the following questions within the final 
version of the Bill: 
 

 Section 21 appears to give the body that receives the functions all 
duties, rights, powers and liabilities associated with carrying out the 
delegated functions. Section 21 (4) appears to state that all legal 
processes should be brought by or against the delegate. It appears to 
be a transfer of functions from one public body to another. Given the 
corporate governance implications, is this the correct interpretation of 
the meaning and intention of the Bill? 
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 If an NHS Board delegates functions to a local authority or a new 
integration joint board, is the NHS Board Chief Executive still the 
Accountable Officer for those delegated functions under the Public 
Finance and Accountability Act 2000? 

 If the Board and Council delegate functions to Integration Joint Boards, 
does Section 21 mean that the Board and Council will be relieved of all 
legal responsibilities/ liabilities etc for those functions? 

 Who shall be members of the Integration Joint Boards? If the members 
are to be existing NHS Board members and councillors, does this 
create an inherent conflict of duties and interests for them? 

 If the Integration Joint Boards appoint their own Chief Officers (rather 
than the NHS Board and local authority Chief Executives), how can the 
Chief Officers be directly accountable to the Chief Executives of NHS 
Boards and local authorities? 

 Are the Integration Joint Boards empowered to operate autonomously 
from the parent NHS Board and local authority, by virtue of sections 9-
11, 21, 42(a), 43(a), 28, 30, and 33? 

 Are the proposed default powers of Scottish Ministers to introduce 
Integration Joint Boards appropriate, given the emphasis on localities 
within the planning provisions in the Bill (Sections 23, 25 & 32)? If the 
Board and local authority fail to produce an Integration Plan on time, 
would it not be more appropriate for the Scottish Ministers to take a 
more facilitative role? 
 

2. To what extent do you believe that the approach being proposed 
in the Bill will achieve its stated policy objectives?  
The Bill has the potential to achieve its stated policy objectives, subject to the 
points below.  
The first two policy objectives relate to the design and the delivery of care. 
Their achievement and the timing of delivery depend on many factors, 
including: 
 

 The range of functions being delegated 
 The extent of innovation  
 The availability and capability of ICT  
 How successfully change is managed, e.g. transferring staff to a new 

employer, introducing new ways of working, addressing any identified 
gaps in skills, experience and training & development. 

 
The third policy objective relates to resources.  
 
The Scottish Government has published “Explanatory Notes”, within which is 
a Financial Memorandum. The Scottish Parliament’s Finance Committee has 
issued a separate call for evidence on the Bill, and therefore this response 
shall not cover that ground.  
 
We believe that integrated functions and resources should produce greater 
efficiencies. However it is important to note that efficiencies do not always 
lead to cash-releasing savings. If we were able to reduce the number of 
people delayed in our system this would release beds, which in itself is an 
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efficiency and is also an important aspect of quality of care for the patient. If 
we can free up beds we then have more capacity and this in turn would allow 
us to reduce the number of people boarding or even the need to cancel 
elective, scheduled operations due to a lack of available beds.  
 
The process of implementing re-design often requires upfront investment, 
particularly alternatives to hospital admission Resources across the public 
sector have been severely constrained in recent years and one initiative that 
would be important to see continue is that of the investment made through the 
Change Fund for Older People. This is particularly important given the 
projected demographic changes in Scotland and Lothian, and the growth in 
the prevalence in dementia, offer two primary challenges to resources: 
 

1) The ability to continue to provide routine services, and 
2) The inevitability that the overall costs of providing health & social 

care services to the over 75s will rise in real terms. 
 
Integration gives an opportunity to mitigate the impact of some of the growth 
in demand for specialist forms of care at home, care in residential settings or 
care in hospital.  
 
The rate of admission to hospital will have to be massively reduced just for 
hospital services to stand still, let alone release resources for alternative 
methods of service provision. If a material amount of resources is to be 
released from hospital care, this would require the closure of some acute 
hospital facilities. There is extremely limited evidence of this being done 
quickly or successfully in Scotland in recent years and this would require full 
partnership support, engagement and consultation. 
 
3. Please indicate which, if any, aspects of the Bill’s policy objectives 
you would consider as key strengths  
All three policy objectives are sensible, but they are a significant 
understatement of the scope of this Bill. 
 
There is the potential to interpret the Bill as it stands to give significant powers 
to Scottish Ministers to re-structure the Scottish public sector, with the 
potential for the Scottish Ministers to have more direct control of public 
functions without further legislative debate or consultation. 
 
The provisions of Part 1 of the Bill do not limit the scope of the delegation of 
functions to adult services, or those relating specifically to older people. Any 
function can be captured. Part 2 of the Bill (Shared Services) applies to 
services and organisations beyond the realm of health and social care. 
 
4. Please provide details of any areas in which you feel the Bill’s 
provisions could be strengthened  
Our response to Question 1 sets out a number of key questions for 
clarification. 
A body corporate is a distinct legal entity, separate from those who created it. 
The term body corporate is used in many other laws which confer 
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responsibilities and liabilities to the body corporate, e.g. Health & Safety Act, 
Data Protection Act, Corporate Homicide Act, various tax laws etc.  
 
The delegation of functions does have significant governance implications, 
and the review of the Bill should give due regard to how this will actually affect 
NHS Boards, local authorities, and any new integration joint boards. 
 
There must be clarity on which organisation and which officers are 
responsible and accountable (and liable in Court) for observing the law in the 
discharge of “functions”. 
 
Section 33 is about the performance report. This section could be improved by 
stipulating to whom the performance report is to be provided.  
 
Section 33 refers to an assessment of the performance in “carrying out the 
integration functions for the area of the local authority.” Section 14 states that 
the role of the “Integration Joint Monitoring Committees” is “monitoring the 
carrying out of the integration functions for the area of the local authority.”  
 
Section 21 of the Bill explains the effect of delegation. If a body receiving a 
delegated function assumes all responsibilities and liabilities of that function, 
then logically the oversight of the carrying out of that function is primarily a 
matter for the receiving body’s existing governance arrangements.  
 

Example - A local authority delegates a function to the NHS Board 
The associated local authority employees are consequently transferred to the 
NHS Board (Sections 15(1) & 19) 
The NHS Board (as a result of Section 21) is the body accountable in law 
(criminal and civil) for matters arising from carrying out the function. 

 
In the above example, the NHS Board has the corporate governance 
responsibility to be assured that the function is conducted in line with the 
principles of internal control, the law, quality standards, safety standards etc. 
The NHS Board would discharge this responsibility through its primary 
governance committees, e.g. Staff Governance Committee, Healthcare 
Governance Committee, and Audit & Risk Committee. With regard to the 
transferred employees, the Board’s Staff Governance Committee would be 
responsible for getting assurance (on behalf of the NHS Board) that those 
employees are being managed in line with employment law and the NHS 
Scotland Staff Governance Standard.  
 
When the body corporate integration model is not being used, Section 14 of 
the Bill applies. It defines the role of Integration Joint Monitoring Committees 
as follows: 
 
“(a) the local authority and the Health Board must jointly establish a committee 
(an“integration joint monitoring committee”) for the purpose of monitoring the 
carrying out of the integration functions for the area of the local authority,” 
Section 5 of the Bill does not state who will be responsible for the 
achievement of the national outcomes. 
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Taking these points together, the following questions should be considered: 
 

 Are councillors (on the joint committees) being given governance duties 
(assurance) for functions that have been purposely delegated to the 
NHS Board? 

 Is there a risk of duplication of governance oversight between the 
Integration Joint Monitoring Committees and existing governance 
arrangements in NHS Boards and local authorities? 

 With regard to the National Outcomes, should there be a distinction 
between “monitoring the carrying out of the integration functions” and 
monitoring the delivery of national outcomes?  
 

Part 1 of the Bill refers to the delegation of “functions”. Part 2 of the Bill refers 
to “services”. It would be helpful if the Bill could define these terms, as it is 
relevant to how integration is progressed.  
 
We do not think that a global delegation of existing portfolios of services and 
budgets from one organisation to another will be effective. A more refined 
approach would be to focus only on the functions where their delegation is: 
 

a) Pertinent to the achievement of the policy aims, and 
b) The receiving body is actually able to make changes required to the 

functions in order to achieve the policy objectives. 
 

This approach will require NHS Boards and local authorities to look through 
what is currently established, and focus on the fundamental nature of the 
functions being performed. From the perspective of an individual service user, 
several “functions” will operate so that he or she receives the service required. 
Some functions may be pertinent to all services. 
 
Examples of possible “functions” are: 
 

 The booking of all appointments 
 The handling of all complaints and compliments 
 The provision of a clean and equipped hospital and other facilities (to 

accommodate which could host any clinical services a body may want 
to deliver there) 

 Patient and client transport 
 Care and support to individuals with learning disabilities 
 Provision of all aspects of care and support to older people (excluding 

secondary/ tertiary clinical care), including the process of managing 
admission into a hospital when this is required.  

 Provision of secondary/ tertiary clinical care to older people 
 The process to get patients out of hospital once their clinical 

intervention is complete, to the place they are meant to be. 
. 

This approach appears to be consistent with the Integration Planning 
Principles set out in Section 4 in the Bill. 
 



6 

NHS Boards currently have Community Health Partnerships in place. In 
Lothian these continue to be run alongside the new shadow Health & Social 
Care Partnership Boards that have been jointly established to advance the 
integration agenda. It is likely that the Community Health Partnerships will 
have an increasingly irrelevant role through the passage of time. It would be 
helpful if the Bill allowed for local flexibility, to allow for earlier dissolution of 
the current Community Health Partnerships where this can be agreed locally. 
This can be assisted if the date of implementation in law or regulation is given 
as a final date, rather than a given date in which all Community Health 
Partnerships end at the same time. 
 
5. What are the efficiencies and benefits that you anticipate will arise 
for your organisation from the delivery of integration plans?  
Although Integration Plans are to be developed and the financial issues 
require further work there is a clear theme arising. The change from our 
current models to the future models may incur some transitional costs and this 
is already recognised within the Financial Memorandum. Thereafter, we 
consider that there will be a range of synergies generated as currently 
separate services are managed collectively, and these synergies will support 
the creation of capacity to meet the further demands on our system from 
demographic and other changes. 
 
6. What effect do you anticipate integration plans will have on 
outcomes for those receiving services?  
The Integration Plans could lead to re-design that should improve the 
experience of the patient or client, and consequently improve their outcomes. 
An example would be reducing the number of different people involved in 
delivery of the person’s care. Integration could lead to the removal of the 
demarcation of tasks that can develop between professions, people of 
different grades within the same profession, and people in different 
organisations. 
 
From the perspective of the patient / client, it is arguably better if they see 
fewer members of staff, but those members of staff spend more time with 
them and do more for them. This should improve quality of care, experience 
and outcomes. We will need to build on where we are now, and to engage 
with communities of interest and place to achieve better outcome for people, 
to streamline access to services as they are required (which is often in a crisis 
situation) and for people and their carers to have a bigger role in working in 
partnership in the decision making about the care they will receive. 
 
 
NHS Lothian 
13 August 2013 


