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      16th  December 2015 
 
 
Dear Duncan, 
 
 
TRANSPLANTATION (AUTHORISATION OF REMOVAL OF ORGANS ETC.) 
(SCOTLAND) BILL 
 
Thank you for the opportunity to speak to the Committee on 8 December, regarding the 
above Bill.  At that time, I offered to have my officials provide a full response to relevant 
points raised by Ms McTaggart in her letter to the Committee on 1 December.  That 
response is attached and I hope it is of assistance to the Committee in its deliberations.  I 
apologise for the length of this response but this reflects the length of our original 
submission, and Ms McTaggart’s comments upon it.  
 
Having considered the official report of the session I remain concerned at Ms McTaggart’s 
suggestion that I, Professor Forsythe or Mr Gareth Brown in someway misled the Committee 
in our evidence. I know you are aware that this is not the case and I am grateful that you 
were able to apologise to Professor Forsythe for Ms McTaggart’s comments at the time. I 
hope that Ms McTaggart will reflect on her words, which I realise were said in the heat of the 
moment, and decide that she wishes to retract them. 
 
I acknowledge that a further letter from Ms McTaggart has very recently been received by 
the Committee. I have decided, however, not to delay my already promised response to you, 
particularly as several of the points raised are already addressed within the attached 
response from my officials. However, if the Committee wishes any additional information in 
light of this latest letter, I would be happy to ensure this is provided. 

                                                 
MAUREEN WATT 
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ANNEX 

 
TRANSPLANTATION (AUTHORISATION OF REMOVAL OF ORGANS ETC.) 
(SCOTLAND) BILL – LETTER FROM ANNE MCTAGGART, 1 DECEMBER 2015 
 
Response from Scottish Government 
 
Consultation with experts  
 
Ms McTaggart’s letter:  
 
“The Scottish Government has recommended that I actively seek information and  
evidence from the key expert organisations and individuals working in the area of organ 
donation.” 
 
SG Response: 
 
We welcome Ms McTaggart’s reassurance regarding the individuals and organisations she 
has consulted, however the Scottish Government’s recommendation was for the Committee 
itself to seek such input. We very much welcome the successful measures taken by the 
Committee, and the hard work undertaken by its clerks, to secure written and oral evidence 
from so many experts in this field.  
 
As a result, the Committee has benefited from hearing first hand from those most directly 
and critically involved in organ donation in Scotland including NHS Blood and Transplant, the 
Scottish Intensive Care Society, NHS National Services Scotland, the UK Donation Ethics 
Committee, the British Transplantation Society and the Royal College of Physicians and 
Surgeons of Glasgow.  
 
The Committee has also, of course, benefited from the written submission from the Scottish 
Donation and Transplant Group, the expert Group which advises Ministers on this matters. 
 
Recent Achievements 
 
Ms McTaggart’s letter: 
 
“The Scottish Government has provided some data on organ donation and transplant  
rates and the number of people on the Organ Donor Register. This data compares  
current figures with those of 2007/2008. The data gives the impression that the Scottish 
Government’s strategy is working and that it is on a trajectory to meets its 2020 targets. This 
is not necessarily the case. In the past year:  
 

 deceased donor rates fell by 7.5%  

 the number of deceased donor transplants fell by 13%  

 second quarter figures for this year indicate there might be a 16% decrease in  
deceased donor rates for 2015 /16  

 family refusal rates were 46.1%, an increase of 7%.”  
 
Scottish Government response: 
 
During the oral evidence session on 8 December, these figures were acknowledged and  
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accepted. The Minister, however, took some time to clarify that fluctuations from year to year  
in various measures is normal. Overall trends are more informative than numbers taken at a 
single point in time either across a single year or at a defined point within year. Numbers in 
2014-15 did fall slightly across the UK for various reasons, but that fall was in relation to the 
preceding year, which was the best we have ever seen. A graph setting out these trends, 
with figures sourced from NHSBT, is provided below for the Committee’s further information.  
The long term trend in donations is very much upwards (although the scale on this chart 
makes that less clear, the figures on the plot should assist), as is the long-term trend in the 
transplant rate. The long term trend in the number of people on the transplant waiting list is 
clearly downwards. 
 

 
 
 
Evidence from other countries  
 
Ms McTaggart’s letter: 
 
“according to the latest information published by NHSBT the deceased organ donation rate 
for Scotland is now 18.2 pmp. This rate compares poorly with other European countries. The 
Scottish Government has set a target to increase overall deceased donation rates from 17.9 
per million population in 2012/13 to 26 per million population by 2020. In the past three years 
this rate has only increased by 0.3 pmp.”  
 
Scottish Government response: 
 
As with the preceding point, we would stress that the upward trend continues and that the 
2020 target remains achievable.  
 
In terms of performance against other European countries, we would refer the Committee to 
the 2014 figures from the Council of Europe’s September 2015 Newsletter, which we believe  
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may have been shared with them by Professor David Galloway, President of the Royal 
College of Physicians and Surgeons of Glasgow, who spoke with the Committee on 24 
November.   
 
That data shows that Scotland’s 2014-15 deceased donor rate of 18.3 pmp sits alongside 
the UK in terms of comparison with other countries, and that neither Scotland nor the UK are 
performing poorly in comparison to the rest of Europe, although we of course acknowledge 
that there is always more that can be done.   
 
It is perhaps also worth setting out, for the benefit of the Committee, that one factor behind 
Scotland’s slightly lower pmp compared to the UK is that our starting point was lower. 
Figures from NHSBT show that in 2007-08, Scotland was sitting at 10.1 pmp and the UK as 
a whole was at 12 pmp. By 2014-15, Scotland’s 18.3 pmp reflects an 82% increase 
compared to the 75% increase for the overall UK’s donor rate of 21 pmp.  
 
In short, Scotland has made greater progress over the same period than the other UK 
countries. We aim to ensure that progress continues. 
 
Spain  
 
Ms McTaggart’s letter: 
 
“Spain continues to have the highest organ donation rates in Western Europe. There are 
differing views on what has contributed to this success. Some attribute it to having an opt-out 
system of organ donation whilst others have found that it is attributable mostly to 
improvements in its donation and transplantation infrastructure and education and public 
awareness-raising. I see these as being complementary and all three are necessary 
components to successfully implementing a soft opt-out system. 
 
The Organ Donation Taskforce found, in its publication ‘The potential impact of an opt out 
system for organ donation in the UK’, this to be the case in Tuscany: 
 
“11.4 In Italy presumed consent legislation was passed in 1999, but before it was 
fully enacted some regions, notably Tuscany, adopted the Spanish organisational 
model and saw organ donation rates double to 26.9 donors per million 
population.” ” 
 
Scottish Government response: 
 
Both the Organ Donation Taskforce, and Scottish Government, fully acknowledge the 
successes of Spain and have actively learned from them.   
 
We are puzzled, however, by Ms McTaggart’s use of Tuscany, and the selected quote from 
the Report of the Organ Donation Taskforce, to suggest that legislative presumed consent is 
a necessary component of success in other countries.  
 
The quote, and the context within which it sits in the Taskforce Report, is clearly suggesting 
the opposite: that the increases in Tuscany occurred because of its adoption of Spanish 
organisational changes, and not because of the presumed consent system, which had not 
yet been enacted there.  
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Scotland has similarly implemented many of the organisational elements of the Spanish 
model, which has undoubtedly helped in the achievements of the last few years. 
   
Ms McTaggart’s letter: 
 
“The majority of international studies have focussed on the impact of opt-out systems on 
deceased donor rates. Whilst the British Medical Council research panel paper (referred to 
by the Scottish Government) found that an opt-out system “may lead to an increase in 
deceased donation but a reduction in living donation rates” it also described this latter impact 
as “non-significant”.” 
 
Scottish Government response: 
 
It may be helpful to provide the Committee with the actual research wording which states:  
 

‘In terms of the policy dilemma posed at the start of this paper, the results show that 
opt-out consent may lead to an increase in deceased donation but a reduction in living 
donation rates. Opt-out consent is also associated with an increase in the total 
number of livers and kidney transplanted. Importantly the relationship between 
deceased and living donor rates was non-significant, implying that on average, one is 
not compensating for the other.’(http://www.biomedcentral.com/1741-
7015/12/131#sec4) 

 

This means it is the relationship, or the effect on overall numbers that is ‘non-significant’, 
according to the study, not the reduction itself.  
 
A reduction in living donor rates ie altruistic kidney donation would in fact be an extremely 
negative impact in an area that we are keen to improve upon, particularly given that this is an 
area which does not require awaiting the very distressing and restricted circumstances in 
which a deceased donor becomes available.  
 
We of course acknowledge that  the study’s findings are risks to recognise, rather than 
definite outcomes, but it is worth stressing that the worst case scenario suggested by this 
study would be where a shift to opt out reduced living donations, and at the same time failed 
to increase (or even reduced) deceased donor numbers. In that scenario,  the impact on 
organ donation could be catastrophic. 
 
Calculating Increases to the Donation and Transplant Rates  
 
Ms McTaggart’s letter: 
 
“Paragraph 25 of the policy memorandum indicates that an increase in donation rates of 25–
30% is expected when an opt-out system is introduced.” 
 
Scottish Government response: 
 
We understand this to refer to the research paper by Abadie and Gay, published nearly ten 
years ago, and which utilised data across 22 countries from between 1993 to 2002 – i.e. 
data that is at least thirteen years old and in some instances twenty two years old.  

http://www.biomedcentral.com/1741-7015/12/131#sec4
http://www.biomedcentral.com/1741-7015/12/131#sec4
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The study is a complex one in terms of how it is presented and worded, however our 
understanding is that it concluded that whilst such an increase was possible, it was not 
inevitable, and factors other than solely opt out might be involved in any increases to organ 
donation rates. 
 
Ms McTaggart’s letter: 
 
“Taking the 2014–15 figure of 98 deceased donors in Scotland this would mean an increase 
of between 24 and 29 donors.  
 
The analysis provided by NHSBT is welcome. Using the same methodology that was  
used to calculate the estimated increase in Wales, NHSBT found that there “might be up to 
39 additional organ donors in Scotland” as a result of the implementation of a soft opt-out 
system. It is a little unclear why NHSBT thinks the increase would be as high as 39%, but as 
they are the experts in this area I am willing to accept their estimate.” 
 
Scottish Government response: 
 
We are not fully convinced by the conclusions of the NHSBT estimates, for reasons already 
set out in our formal submission to the Health and Sport Committee.   
 
Ms McTaggart’s letter: 
 
“NHS National Services Division, in its submission to the Finance Committee, confirmed that 
any additional costs related to the implementation of the Bill would be met, stating that “if 
there were to be an increase in transplantation activity as a result of the Bill, National 
Services Division would expect to manage this within the existing financial portfolio”.” 
 
Scottish Government response: 
 
We welcome this response from NHS National Services.  
 
Registering an Objection to Organ Donation  
 
Ms McTaggart’s letter: 
 
“The Scottish Government is of the view that section 1 of the Bill, which requires Scottish 
Ministers to ensure registers approved by them are in place to enable an adult (of 16 years 
or over) to register an objection, is not needed as they can already register an objection on 
the Organ Donor Register. However, registering an opt-out decision on the Organ Donor 
Register does not provide any legal guarantee that such an opt-out is adhered to. This 
should be the basis for any opt-out system in Scotland.”  
 
Scottish Government response: 
 
We maintain our existing view that where an individual has registered a wish not to donate 
their organs, there are no circumstances where donation would proceed.  Indeed, we 
understand that organ donation is not even broached with the family, if the deceased has 
opted out via the Organ Donation Register. 
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Ms McTaggart’s letter: 
 
“The Scottish Government also suggests that the 2006 Act enables an adult to withdraw 
authorisation for donation and that this does not require a positive authorisation to have been 
given previously. But section 6 of the 2006 Act is not an opt-out provision. If no authorisation 
had been previously given, there would be nothing for the adult to withdraw under that 
section.”  
 
Scottish Government response: 
 
Fundamentally this is an issue of interpretation of the law, and only the Courts can provide a  
definitive interpretation of the practical effect of this provision. However we would reiterate 
that where an individual has clearly expressed a wish not to donate, there are no 
circumstances where donation would proceed.  
 
Sixteen Years and Over  
 
Ms McTaggart’s letter: 
 
“The age limit of 16 is set in the Bill as this is the age at which people acquire many  
other legal rights. They are old enough to fully understand their legal obligations in  
terms of opting-out of organ donation or making no choice.  
 
As noted above, the new opt-out option in the online Organ Donor Register has no legal 
status. The Human Tissue (Scotland) Act 2006 remains the legislative basis for organ 
donation in Scotland, and sets out the requirements for an opt-in system; nothing in the Act 
currently provides a legal basis to opt out. The Bill would do exactly that, but would not take 
away any existing rights that children have – including the right to opt in under the 2006 Act, 
or the new ability to record an opt-out in the online ODR.” 
 
Scottish Government Response: 
 
We appreciate that the age of sixteen has been selected to align with certain other rights, but 
are unclear as to why that would not include the most directly similar existing legal right, 
which is the right to authorise donation at age twelve, under the Human Tissue (Scotland) 
Act 2006.  The Scottish Parliament, in passing the 2006 Act, has already recognised the 
rights of children at this age to express their wishes about organ donation.  
 
The effect of the proposed Bill would appear to be that an individual of age twelve could opt 
in and express a wish to donate, but could not opt out unless they were sixteen.  It is unclear 
to us why two different ages would be required to legally express the two contrasting choices 
of what is one decision, on one topic. 
 
In the Event of a Change of Mind  
 
Ms McTaggart’s letter: 
 
“The Scottish Government is of the view that contacting the next of kin “automatically  
allows for an assessment of the deceased’s most recently expressed wishes”. As the  
Committee has heard, this is not always the case – the relatives (if any) who can be  



 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 
  

 

 
 
contacted may not know about the deceased person’s wishes, or may misrepresent  
those wishes to NHS staff (inadvertently or deliberately – for example, if the relative’s  
personal view is strongly at odds with that of the deceased person). It is partly for this reason 
that the Bill provides adults with the option of appointing up to three proxies.”  
 
Scottish Government response: 
 
We do not dispute Ms McTaggart’s view that family do not always know the wishes of the 
deceased. It is for this reason that the wording ‘allows for an assessment’ was used, i.e. this 
allows for family to be asked and for their views to form part of that assessment.  
 
We also note, however, that Ms McTaggart quotes from a section of the Scottish 
Government submission that actually relates to a specific scenario when family are available 
and might or do know the most recent wishes of the deceased. 
 
Our concern is that a family may know that the deceased had recently expressed a wish to 
be an organ donor, but because of their pre-existing decision to opt out, the clinician / AIP 
could not even broach the subject with the family or be able to legally comply with those 
wishes even if the family pro-actively told the clinician / AIP of them. 
 
Not ‘Getting Around’ to Registering  
 
Ms McTaggart’s letter: 
 
“A key purpose of the Bill is to encourage people to have a conversation with those  
closest to them so that they know their wishes and so are more likely to respect them if the 
issue of deceased organ donation arises. This is to reduce the instances of family members 
having to make a personal decision on organ donation at the most distressing of times. 
Family refusal rates in Scotland are increasing. The Bill and the accompanying publicity 
campaign aim to encourage people to register their view, so that the number of those not 
getting around to registering should be reduced.”  
 
Scottish Government response: 
 
We are of the view that encouraging people to make their wishes known to their loved ones 
is something that can be done without the need for legislation. Scotland’s marketing 
campaigns have already been very successful in this regard, with 42% of the population 
already signed up to the Organ Donor Register, the highest percentage of any of the UK 
nations.  We also have produced a very successful schools pack for young people, which 
has raised awareness amongst school-age children, and which has helped prompt 
discussions in families. 
 
We appreciate Ms McTaggart’s desire to reduce additional distress to families, but we note 
that the Bill’s adoption of a soft-out system would still necessarily involve a decision by the 
family (or proxy, who could equally be distressed) if someone had not already explicitly opted 
out, and we understand from the aims of the Bill that opting out would only be expected in a 
very low percentage of cases.  In practice, it is difficult to see that the Bill would meaningfully 
change the process of donation in this regard in any but a small number of cases. 
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Presumed Consent After Six Months Habitual Residency  
 
Ms McTaggart’s letter: 
 
“The Bill contains a 6 month period of habitual residency in Scotland as I consider this a 
sufficient period of time for adults to be made aware of the change to the law on organ 
donation and to opt-out if they wish to do so. If this is not seen as a sufficient length of time I 
would be happy to consider other views.  
 
The Scottish Government suggests there are “additional implications and significance” for 
international students and others who have recently moved to Scotland from overseas. I 
recognise that moving to a foreign country carries with it a lot of legal consequences, but it is 
the responsibility of any person in that situation to familiarise themselves with the laws of the 
country that they are living in. The initial publicity campaign and the annual high-profile 
campaigns will ensure that the public are aware of the soft opt-out system of organ 
donation.” 
 
Scottish Government response: 
 
We welcome the suggestion that the residency period should be extended.   
 
Rebuttable Presumption  
 
Ms McTaggart’s letter: 
 
“Determining whether an adult had a reasonable opportunity to opt-out is part of the  
sensitive conversation that the health professionals will have with proxies and family  
members. The Human Tissue Authority provides a detailed code of practice for health 
professionals to assist them in implementing the different legislative approaches to organ 
donation in England, Wales and Northern Ireland. To accompany the Welsh Bill it produced 
a detailed code of practice which included different scenarios that health professionals might 
face to assist them in deciding on deemed consent and the correct conclusions to draw. This 
is currently in draft form and a final version will be available in December 2015. I would 
expect the Scottish Government to provide similar material to accompany the 
implementation of this Bill.”  
 
Scottish Government response: 
 
We agree that certain codes of practice may be applicable and necessary, in the event that 
Scotland moves to a legislatively based system of opt-out.  It is not clear that such a code of 
practice could provide all the necessary guidance that an AIP might need in having 
confidence to determine the lawfulness of any donation.  
 
Proxy Precedence Over Next of Kin and ECHR Implications – Article 8  
 
Ms McTaggart’s letter: 
 
“The proxy provisions have been carefully designed to ensure that, where there is an  
appointed proxy, this does not cause additional delay to the process. Allowing up to  
three proxies was intended to maximise the chances that at least one will be  
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contactable within the limited time-frames involved – but this could easily be reduced to two 
if that is considered a more practical balance. 
 
The rest of the UK has had proxies since the Human Tissue Act 2004 was implemented in 
2006 (although it uses the term ‘nominated representatives’). The Bill aims to provide this 
option to people in Scotland also. It adopts a similar process to that of the rest of the UK, 
where nominated representatives (where appointed) are contacted first and where, if they 
give consent, this cannot be overridden by other individuals, including family members. This 
system has been in operation for almost 10 years and I am unaware of any legal challenges 
during that time under Article 8 of the European Convention on Human Rights.”  
 
Scottish Government response:  
 
We welcome the suggestion that the number of proxies could be reduced to two, however 
our concerns remain regarding the probable adverse impact of proxies, where they exist, on 
time-critical organ donation pathways. These concerns have been echoed by many of the 
experts from whom the Committee has heard in written and oral submissions. 
 
We note that Sally Johnson of NHSBT informed the Committee that there are only 15 
‘proxies’ in existence in the rest of the UK.  As far as we are aware, none of those 15 have 
been in the situation where their views would be sought. How their role will work, or whether 
it may engage Article 8, has therefore not been tested. 
 
We are also concerned by proxies having decision-making priority over family members. 
This could result in the situation where a family is not able to make any decision about their 
loved one while the AIP attempts to identify whether there are any proxies; attempts to locate 
those proxies; and seeks a decision from one of the proxies. This could take some time and 
will only add to the distress of a family which is already grieving.  We expect that the 
perceived loss of control – that an NHS or state official is preventing them from making a 
decision about what happens to their loved one – may lead to criticism by affected families 
and a loss of general support for organ donation.  
 
The rationale for introducing legislation in Scotland should always be based on Scottish 
needs and requirements, not because similar provisions exist elsewhere, and particularly not 
if that existing legislation elsewhere has not been used.  It is not clear what the need is for 
the proposed proxies, what problem it solves (proxies will not stop family members from 
being able to prevent donation proceeding if they wish to) and in making the 2006 Act the 
Parliament did not feel the need to introduce a similar concept at that time.  
 
Ms McTaggart’s letter: 
 
“A proxy can be any adult that the individual chooses, including family members and  
health professionals. If a health professional had a conflict of interest, their code of  
ethics would preclude them from taking on this role.” 
 
Scottish Government response: 
 
The Committee may wish to consider how and whether a proxy’s employment status, and 
their adherence to a code of ethics is something that the Bill’s Authorised Investigating 
Person would therefore need to establish before authorising organ donation, and what 
impact this might have on the time taken to undertake such checks. 
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Will Proxies Work, in Practice?  
 
Ms McTaggart’s letter: 
 
“The only role of a proxy (where they have been appointed – which is likely to be the case in 
only a small number of cases) is to make the decision whether or not to authorise the 
removal of organs for transplantation; the AIP will still be consulting nearest relatives in any 
event, so can still ask them about the deceased person’s health, lifestyle etc. More generally, 
as mentioned above, giving a role to proxies is a tried and tested part of the system which 
has worked well in the rest of the UK for a number of years.”  
 
Scottish Government response: 
 
We would refer the Committee to the evidence we understand they heard from Irene Young, 
during the November oral evidence sessions at Committee, that if families did not agree with 
the proxy, they might not participate willingly in such discussions about the deceased’s 
medical history, which would affect whether donation could go ahead.  As mentioned above, 
the practical effect of this is that a family may be able to prevent donation from proceeding if 
they wish, even if a proxy has authorised it.  
 
Additionally, Ms McTaggart’s comments reflect an assumption that the AIP function would be 
carried out by the specialist nurses in organ donation. Committee members will recall that 
they heard from NHSBT that they consider the specialist nurses could not undertake this role 
due to a conflict of interest. 
 
Ms McTaggart’s letter: 
 
“Where a proxy is appointed, he or she is empowered by the adult to make decisions on their 
behalf and therefore, where the proxy is not himself or herself a close relative, those 
relatives would have no legal right to over-rule the proxy’s decision. This is similar to current 
legislation where the family has no legal right to over-rule a deceased person’s decision to 
donate. However, as the Scottish Government point out, in practice clinicians take into 
account the feelings of families and whether the decision to donate would cause them great 
distress. Whilst respecting the person’s own wishes (which may include putting the decision 
in the hands of a trusted proxy) is important, I would expect clinicians to adopt a similar 
approach to implementing this Bill.”  
 
Scottish Government response: 
 
We are uncertain as to the overall message being conveyed here. On the one hand, the 
suggestion seems to be that if the deceased had appointed a proxy then that proxy’s 
decision should be legally accepted and decisive. On the other hand, however, there is a 
suggestion that clinicians already make decisions based instead on the wishes of the family 
and that this should continue to be the case. 
 
The Committee will require to consider whether it is right to introduce a new law (i.e. proxy 
precedence over nearest relatives) if the expectation beforehand is that it will not, and should 
not, be followed in certain circumstances (i.e. when the family is distressed.)  
 
We additionally note that this concession to the family appears to directly conflict with the 
aim of having a proxy to over-ride the family. 
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We are also concerned, and the Committee may wish to consider, whether  these seemingly 
conflicting expectations would make it more difficult for an Authorised Investigating Person to 
conduct their role ‘lawfully’, as set out in the Bill. 
 
Practical Impact of Checks by the AIP  
 
Ms McTaggart’s letter: 
 
“The aim of the Bill is to greatly increase the proportion of cases where a deceased  
person is a prospective donor. This requires some additional safeguards to provide  
checks and balances, and every effort has been made to provide a practical and  
proportionate process that takes account of the often time-critical nature of  
transplantation.  
 
Health professionals already carry out a number of the tasks that are required by the  
Bill, such as checking the Organ Donor Register for an opt-in or opt-out decision and  
contacting relatives. The Bill requires them to contact proxies, whose details are on the 
Organ Donor Register, and if they are not immediately available, to wait a reasonable time 
for a response. What amounts to a “reasonable time” is determined by the AIP taking 
account of the timescales in which decisions must be made if the organ is to be transplanted. 
If time is of the essence then it will be possible for the AIP to move on to the next proxy on 
the list or nearest relative very quickly.  
 
These are tasks that health professionals already carry out in the rest of the UK and I  
am not aware of any evidence that this has slowed down the process or impacted on  
the number of organs being transplanted.”  
 
Scottish Government response: 
 
There are a number of points here, several of which have already been addressed in oral 
evidence to the Committee on 8 December.  
 
We would note, however, that under the Bill proxy details would not necessarily be contained 
within the Organ Donor Register. They might also be held in writing elsewhere and the 
implications for the AIP in respect of checking such alternative instructions have not yet been 
explored.  
 
Also, if the existing Specialist Nurses in organ donation are expected to undertake the AIP 
functions, then it is important to note that there are several additional checks within the Bill 
that they are not currently conducting, therefore there would be an impact on their time, 
functions and role.   
 
Additionally, any existing health professional – whoever that may be - undertaking the Bill’s 
AIP checks and judgements would also be doing so within its new legal framework, that has 
the potential to lead to their decisions being challenged in court.  As the Committee has 
heard in evidence sessions, a concern is that this may result in the AIP applying high levels 
of caution to their investigations and decisions, which might delay or in some instances even 
prevent donation from proceeding where it might otherwise have gone ahead.   
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Specialist Nurses currently establish facts – i.e. has an individual expressed a wish or what 
are the family’s views – they do not make judgements about what is reasonable or what 
evidence suggests an individual wanted. Nor do they have to determine the lawfulness of 
something.  The role of the AIP is very different. 
 
There are a number of specific operational aspects to the role of the AIP which still need to 
be clarified.  For example, do all AIPs have to make consistent judgements – e.g. how long 
to allow a proxy to reply to contact.  What happens if two AIPs make completely different 
judgements on this matter? What implications would this have on the organ donation service 
if any conflict with families arise as a result? 
 
 
Authoriser or Investigator  
 
Ms McTaggart’s letter: 
 
“It is also important to stress that the Bill, by introducing the term “authorised  
investigating person”, does not create a whole new role, but instead gives a convenient label 
to whichever staff are required to carry out the relevant functions. It is for Scottish 
Government and the NHS to decide which staff, and at what grades, are best suited to carry 
out these functions, many of which are similar to functions already performed on a regular 
basis by existing staff. The Bill deliberately provides that flexibility. It is also for the Scottish 
Government and the NHS to decide what support systems are needed for AIPs, to ensure  
that they are comfortable with the decisions they are taking. A detailed code of practice could  
assist in this regard.”  
 
Scottish Government response: 
 
We have already provided responses (above) in relation to codes of practice and some of 
the factors influencing our view that existing healthcare professionals would not be in a 
position to undertake the AIP functions.  In asserting that many of the functions of the AIP 
are similar to functions already performed by existing staff, Ms McTaggart appears to 
misunderstand the difference between proposed functions of the AIP, as set down in her Bill, 
and the current activities of the Specialist Nurses.  
 
The Committee is also, of course, aware of the similar concerns regarding AIPs that have 
already been raised by the many experts who have submitted written or oral evidence during 
its Stage 1 deliberations.  In particular, NHS Blood and Transplant, which employs the 
Specialist Nurses in Organ Donation, has set out their concerns that it would be a conflict of 
interest for the Specialist Nurses to also take on the role of the AIP.  
 
Opt-Out Register  
 
Ms McTaggart’s letter: 
 
“This Bill and the 2006 Act both allow for electronic registration. The Bill requires Scottish 
Ministers to approve an opt-out register, and since the existing UK-wide Organ Donor 
Register has already been adapted to accommodate the Welsh opt-out legislation, it seems 
likely to be suitable for approval by Scottish Ministers for the Bill’s purposes.”  
 
Scottish Government response: 
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We would refer the Committee to NHSBT on this matter. NHSBT maintain the Register and 
are best placed to comment on whether the changes suggested by the Bill’s measures can 
be accommodated within it. 
 
 
 
 
 
 
 
 
Awareness Raising  
 
Ms McTaggart’s letter: 
  
“Costs for a recurring publicity campaign were not included in the Bill or financial  
memorandum as the Scottish Government allocates an annual organ donation  
advertising budget to fulfil its obligation under section 1(1)(b) of the Human Tissue  
(Scotland) Act 2006 to: “promote information and awareness about the donation for  
transplantation of parts of a human body”.”  
 
Scottish Government response: 
 
We note that the obligations under the Bill would differ from those that currently require to be 
fulfilled under the Human Tissue (Scotland) Act 2006.  
 
This would include, for example, the additional requirement to notify e.g. all of those 
approaching 16 years of age, students and temporary foreign contractors in the country, of 
their right to opt-out. 
 
 
Adults with Incapacity under a Presumed Consent System  
 
Ms McTaggart’s letter: 
 
“The Scottish Government raises a concern that the provisions in section 6B may have the 
unintended consequence of adults with incapacity becoming ‘locked-in’ to organ donation. 
This is not the case.  
 
Under section 6B, the AIP must satisfy themselves “that the adult had a reasonable  
opportunity to record an objection to such removal and use” of their organs. As noted in the 
Policy Memorandum, a lack of capacity over a substantial period is just the sort of factor that 
could lead the AIP to conclude that a person lacked a reasonable opportunity to object – and 
so prevent the removal of organs being authorised.  
 
Currently, the relatives, guardians and welfare attorneys of living adults with incapacity have 
no legal power to opt them in to organ donation. The Bill does not change that position; it 
merely extends the principle to cover other, comparable decisions (i.e. to opt out or to 
appoint or withdraw a proxy).”  
 
Scottish Government response: 
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We note Ms McTaggart’s comments however we are not persuaded that the ability for the 
AIP to conclude that an adult did not have capacity, and therefore did not have reasonable 
opportunity to object, resolves this concern. This is because the AIP is under no obligation to 
establish the adult’s capacity status or take that into account when deciding whether removal 
of organs for donation is authorised by operation of the law.  
 
There is no duty for the AIP to consider the views of family members, guardians or attorneys 
in deciding whether donation should be authorised by operation of the law; the only  
 
 
requirement is to take into account any actual knowledge the nearest relative has of the 
adult’s unwillingness to donate.  Where the adult has not had capacity to reach or 
communicate a decision, it is difficult to see how the ‘actual knowledge’ requirement could be 
met. 
 
 
ECHR Implications – Article 9  
 
Ms McTaggart letter: 
 
“It is not reasonable to assume, as the Scottish Government appears to do, that because a 
person was an adherent of a particular faith, this automatically means that they must have 
been against organ donation. NHSBT indicate on the UK organ donation website that “The 
major religions in the UK support the idea of organ donation and transplantation”.” 
 
Scottish Government response: 
 
We agree that this is not a reasonable assumption, and welcome the opportunity to clarify 
the wording of our submission, as we made two points within our submission, one of which is 
the opposite to the one that seems to have been attributed to us.   
 
We in fact noted that whilst we were ‘mindful’ that some religions hold that the body should 
remain whole after death, and that – in the absence of known wishes – going ahead with 
organ donation may be considered by some to engage Article 9, the fact of being of such a 
religion would not necessarily mean the individual objected to organ donation.  
 

 


