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Mental Health Tribunal for Scotland 
 

Mental Health Scotland Bill 
 

1. The Mental Health Tribunal for Scotland (“the Tribunal”) was 
established by section 21 of the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (“the 2003 Act”) and became operational in 
October 2005.  The Tribunal is responsible for making and reviewing 
decisions concerning the compulsory care, treatment and detention in 
hospital of people in Scotland with mental disorder. 

 
2. The Tribunal welcomes the opportunity to respond to the questions 

posed by the Committee. 
 
Question 1:  Do you agree with the general policy direction set by the 
Bill? 
 

3. The stated policy objectives of the Bill are– 

(1) to improve the efficiency and effectiveness of the mental health 
system in Scotland by implementing certain changes which the 
Scottish Government said it would bring forward following on from its 
consultation on the McManus Review of the 2003 Act;  to provide a 
better system for reviewing conditions of security to which patients are 
subject by adjusting the provisions which allow the Tribunal to 
consider, on application, whether a patient is being detained in 
conditions of excessive security and to make a number of technical 
and drafting amendments to improve the legislative framework; 

(2) to make a number of minor technical amendments to Part VI (mental 
disorder) of the Criminal Procedure (Scotland) Act 1995 (“the 1995 
Act”) to assist in finding clarity of meaning as well as improving 
operational efficiency; 

(3) to create a victim notification and representation scheme for victims of 
mentally disordered offenders subject to a hospital direction, a 
transfer for treatment direction or a compulsion order with a restriction 
order. 

 
4. The Tribunal broadly supports the policy objectives at 3(1) and 3(3) 

above subject to detailed comments provided below. 
 

5. The policy objective at 3(2) above is beyond the purview of the 
Tribunal. 

 
Question 2:  Do you have any comments on specific proposals 
regarding amendments to the Mental Health (Care and Treatment) 
(Scotland) Act 2003 as set out in Part 1 of the Bill? 
 
Section 1  Measures until application determined  

6. At present, a patient can be detained under a short-term detention 
certificate (STDC) for 28 days;  an extension certificate (EC) for 3 
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working days;  and then – where an application for a compulsory 
treatment order (CTO) is received by the Tribunal during the lifetime of 
the STDC or the EC – for 5 working days from the expiry of the STDC 
or EC under section 68 of the 2003 Act.  Thereafter, the patient can be 
detained under section 65 of the 2003 Act for up to a maximum of 56 
days by means of interim CTOs made by the Tribunal;  and thereafter 
for up to 6 months under a CTO made by the Tribunal. 

 
7. Section 1 of the Bill increases the 5 working day period of detention 

authorised under section 68 of the 2003 Act to 10 working days and 
provides that any proportion of this 10 working day period during which 
a patient is detained should be deducted from the period of any interim 
CTO or CTO subsequently made by the Tribunal. 

 
8. The Tribunal broadly welcomes the proposed increase from 5 to 10 

working days during which a patient can be detained under section 68.  
In practice, for good clinical reasons, applications for CTOs are 
commonly received by the Tribunal on days 26, 27 and 28 of the STDC 
or during the period of an EC.  This leaves the Tribunal’s Administration 
with a very tight period of around 5 working days in which to book a 
venue, allocate the case to a three-member Tribunal panel, circulate 
the papers to the case to parties and to issue invitations to attend the 
hearing to those parties and to others who may wish to attend the 
hearing (for example, witnesses or family members).  The result can be 
that due to the short notice patients are inevitably given of the first 
hearing the patient may not have had sufficient time to arrange 
representation or, if desired, to have instructed a psychiatric report.  As 
a consequence, such hearings would be adjourned with the patient 
being made subject to an interim CTO.   

 
9. Over the years since the McManus Review and the Scottish 

Government’s consultation on that Review, the Tribunal has made 
significant efforts to ensure that, where possible and appropriate, a 
case calling before the Tribunal can be determined at the first hearing.  
For example, the Tribunal has put in place a system for identifying 
where a patient is incapable of instructing legal representation so that 
the Tribunal can appoint a curator ad litem at the earliest opportunity to 
represent the patient’s interests before the Tribunal.  The Tribunal has 
also put processes in place to allow procedural decisions, e.g. 
decisions not to disclose documents to certain parties, to grant 
adjournments and so forth, to be considered at the earliest opportunity.  
These steps have reduced the number of cases before the Tribunal 
which require to go to more than one hearing to approximately one 
third. 

 
10. It appears to the Tribunal that it has done all it can under the existing 

provisions of the 2003 Act to reduce the requirement for hearings of 
CTO applications to go to more than one hearing. 
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11. The Tribunal recognises that the policy intention is to ensure that 
patients have the best opportunity to be represented if they so wish and 
to have instructed a psychiatric report if they so wish, so that they are 
ready and prepared to proceed at the first hearing before the Tribunal.  
From the Tribunal’s perspective, the increase from 5 to 10 working 
days is not for the administrative convenience of the Tribunal.  If this 
amendment occurs, the Tribunal will continue to fix hearings and 
circulate papers and invitations at the earliest opportunity, to ensure 
that the greatest proportion possible of that 10 working day period is 
passed over to patients and their representatives, so that they have the 
maximum opportunity to be ready and prepared to proceed at the first 
calling of the case before the Tribunal. 

 
12. With regard to the proposal that any part of the 10 working day period 

during which a patient is detained should be deducted from the period 
of any interim CTO or from the 6 month period of any subsequent CTO 
granted by the Tribunal, the Tribunal observes that this would create 
considerable difficulties for mental health professionals, Tribunal staff 
and Tribunal members in calculating when an interim CTO or CTO 
should expire (it is unclear whether the period to be deducted is to be 
to calculated in days, days and hours, or days and hours and minutes). 

 
13. It appears to the Tribunal that such a difficulty may be avoided by 

providing that where a CTO is made in such circumstances, the CTO 
should be deemed to commence on the day immediately succeeding 
the expiry of the STDC. 

 
Section 2  Information where order extended 

14. Section 2 of the Bill provides that, where a responsible medical officer 
(RMO) extends a patient’s CTO and a hearing is triggered before the 
Tribunal under section 101(2) – i.e. because there is a difference 
between the types of mental disorder identified by the RMO and the 
types specified in the CTO;  or the mental health officer (MHO) 
disagrees with the RMO’s decision to extend the CTO or has failed to 
indicate a view;  or a 2-year review is triggered – the MHO must 
prepare a record providing the name and address of the patient, the 
name and address of the named person and primary carer if known, 
what things the MHO has done in compliance with the statutory duties 
set out in section 85, the details of the personal circumstances of the 
patient and the details of any advance statement made by the patient, 
the views of the MHO on the extension of the CTO and any other 
relevant information. 

 
15. The Tribunal welcomes this provision providing a statutory footing for 

best practice.  The Scottish Government will, of course, require to 
consider the effect this new provision may have on MHOs and whether 
additional resources might be necessary.   

 
16. Paragraph 32 of the Financial Memorandum states that section 2 “may 

cause a slight increase in costs for local authorities”, as MHOs will be 
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required to prepare a report for a hearing “where a responsible medical 
officer requires a hearing to review a patient’s compulsion order [sic.] 
and the mental health officer disagrees with the responsible medical 
officer’s assessment of the patient”.  It appears that the reference to 
“compulsion order” is a typographical error and should be to a CTO.  
However, it appears to the Tribunal that a hearing is not triggered 
under section 101(2) only where a “mental health officer disagrees with 
the responsible medical officer’s assessment of the patient”.  As noted 
in paragraph 14 above, a hearing under section 101(2) can be 
triggered in 3 separate circumstances, one of which is an automatic 
2-year review.  It may be, therefore, that the obligation on the MHO to 
provide a report is triggered more often than is anticipated by 
section 32 of the Financial Memorandum, and so the costs involved will 
be greater than those estimated at paragraph 33 of the Financial 
Memorandum. 

 
Section 3  Emergency detention in hospital  
Section 4  Short-term detention in hospital 

17. The principal effect of sections 3 and 4 of the Bill appears to be to 
prevent a patient being made subject to an emergency detention 
certificate (EDC) (under section 36 of the 2003 Act) or an STDC (under 
section 44 of the 2003 Act) where the patient has been living in the 
community but has then been detained in hospital for a period of 
72 hours under section 113 (non-compliance generally with order) of 
the 2003 Act. 

 
18. Where a patient living in the community is detained in hospital for a 

period of 72 hours by means of section 113, it is not clear to the 
Tribunal what courses of action would then be open to an RMO if the 
patient could not then subsequently be detained under an EDC or an 
STDC.  The only other course would appear to be for the RMO to make 
an application to the Tribunal for the patient’s CTO to be varied from 
being community to hospital based.  However, in practice it would be 
extremely difficult to make such an application to the Tribunal and for it 
to be heard by the Tribunal before the expiry of the 72 hour period 
under section 113 of the 2003 Act. 

 
Section 6  Suspension of orders on emergency detention  
Section 7  Suspension of orders on short-term detention 

19. The purpose of section 6 of the Bill appears to be to cause the granting 
of an EDC to have the same effect on a compulsion order (CO) or 
interim CTO as it presently has on a CTO, i.e. the measures other than 
the giving of medical treatment in accordance with Part 16 of the 
2003 Act cease to have effect during the currency of the EDC. 

 
20. The purpose of section 7 appears to be to cause the granting of an 

STDC to have the same effect on a CO or interim CTO as it presently 
has on a CTO, i.e. all measures specified in it cease to have effect 
during the currency of the STDC. 
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21. Sections 6 and 7 of the Bill appear to be useful tidying exercises 

avoiding the duplication of measures where certificates run 
concurrently with orders. 

 
Section 8  Suspension of detention for certain purposes  
Section 9  Maximum suspension of detention measures 

22. Sections 8 and 9 of the Bill make provision in respect of suspension of 
detention under the 2003 Act.  Suspension of detention is the means 
by which patients being detained in hospital can have their detention 
suspended for periods of time to allow them to be “tested out” in the 
community, building up to periods of days or weeks living in the 
community before progressing on to have their CTO formally varied by 
the Tribunal from being hospital based to being community based.  The 
judgement of the Outer House in the case of DC 1 made plain that the 
current suspension of detention provisions of the 2003 Act are not fit for 
purpose because – by allowing detention to be suspended for the 
period of an event or for days or weeks at a time and by specifying the 
maximum period during which detention can be suspended as the 
cumulative period of “9 months in the period of 12 months” ending with 
the expiry of the latest period of suspension of detention – it is 
impossible in many circumstances for RMOs in suspending detention 
to calculate accurately whether they are breaching the maximum 
cumulative period (not least because the period of 9 months varies 
according to what months make up the 9). 

 
23. The purpose of sections 8 and 9 of the Bill is to simplify suspension of 

detention by providing that the maximum period for which detention 
may be suspended is 200 days in any 12 month period (excluding any 
period of suspension authorised by the RMO between 9:00 pm and 
8:00 am, which is 12 hours or less in duration);  the 200 day maximum 
being able to be increased by 100 days up to a maximum of 300 days. 

 
24. The Tribunal welcomes amendment of the 2003 Act which will make 

the calculation of any period of suspension of detention clearer so that 
mental health professionals and the Tribunal can more readily 
ascertain whether the maximum period allowable for suspension of 
detention has been breached. 

 
25. It is not clear to the Tribunal that the provisions allowing the Tribunal to 

increase the maximum period of suspension of detention from 
200 days in any 12 month period to 300 days in the same 12 month 
period operate effectively.  The Tribunal has raised these technical 
concerns with the Scottish Government direct. 

 
26. With regard to the provision whereby the maximum 200 days in any 

12 month period for which a patient’s detention may be suspended can 
be increased by a maximum of 100 days, if that higher total is approved 
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by the Tribunal, the Tribunal has considered the comments of Lord 
Stewart at paragraph [48] of DC 2, in which he says that the purpose of 
the existing 9 month limit is likely “to encourage the RMO to apply his 
or her mind to the question of whether a hospital based order continued 
to be appropriate”.  Having reflected on those comments, the Tribunal 
is unclear that it is desirable to replace a 9 month (i.e. approximately 
270 day) maximum period with a reduced 200 day (i.e. approximately 
6½ month) maximum period which can then be increased with the 
approval of the Tribunal by a further 100 days (i.e. approximately 
3 months).  This appears to add unnecessary complexity into the 
system when the very intention is to reduce complexity. 

 
27. The question also arises as to what is to happen if a request to 

increase the total is refused by the Tribunal.  The Tribunal will have no 
power on such an application to vary the CTO to being community 
based, and it is not clear that the RMO will have sufficient time to make 
a separate application to vary the CTO to being community based. 

 
Section 10  Process for enforcement of orders  
Section 11  Orders relating to non-state hospitals  
Section 12  Qualifying non-state hospitals and units 

28. Sections 10 to 12 of the Bill make provision concerning orders 
regarding the level of security in which a patient may be detained.  
Sections 264 to 267 of the 2003 Act allow patients detained in the State 
Hospital to apply to the Tribunal for an order under section 264 of the 
2003 Act that they are being detained in conditions of excessive 
security.  If such an application is successful and a declarator is made 
by the Tribunal, failure to transfer the patient to a hospital in which the 
patient may be more appropriately detained automatically triggers 
further hearings before the Tribunal under sections 265 and 266 of the 
2003 Act. 

 
29. The effect of the provisions of the Bill is twofold.  First, section 266 is 

repealed (as is section 270, its equivalent in the case of patients in 
hospitals other than a state hospital).  The effect is that the relevant 
authorities will have only two opportunities to transfer a patient 
(in compliance with an order by the Tribunal under section 264 or 265 
of the 2003 Act or the equivalent provisions for patients detained in a 
hospital other than the State Hospital). 

 
30. Second, the Bill makes amendments to the 2003 Act in respect of 

applications to the Tribunal by patients in hospitals other than the State 
Hospital for declarators that they are being detained in conditions of 
excessive security.  Those provisions at sections 268 to 271 of the 
2003 Act have never been made operational, because no regulations 
identifying a “qualifying patient” or a “qualifying hospital” for the 
purposes of sections 268 to 271 of the 2003 Act have been made. 
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31. Scotland has only one high security hospital, the State Hospital.  
However, Scotland has other hospitals and units of hospitals providing 
various degrees of security for the detention of patients.  Providing a 
right for patients in hospitals other than the State Hospital to apply to 
the Tribunal for a declarator that they are being detained in conditions 
of excessive security is a complex policy and practical matter, not least 
in deciding which hospitals or hospital units patients are detained in 
should have that right. 

 
32. It appears to the Tribunal that, by repealing the right to specify 

“qualifying patient” under section 268(11) of the 2003 Act, all patients 
specified in section 268(1) of the 2003 Act (namely those subject to a 
CTO, a CO, an HD or a TTD) will have the right to make an excessive 
security application to the Tribunal so long as they are in a “qualifying 
hospital”, which is to be defined by regulations in terms of new 
section 272A(1) inserted by section 12 of the Bill. 

 
33. Which “qualifying hospitals” the right to make excessive security 

applications should be extended to is a matter for the Parliament.  As 
the Tribunal will be the body deciding those applications on the basis of 
the evidence before it, the Tribunal is of the view that it is not 
appropriate for it to enter into the debate as to the patients in which 
“qualifying hospitals” this right should be extended to. 

 
Section 15  Appeal on hospital transfer 

34. Section 15 of the Bill reduces the period during which a patient is 
transferred from a hospital to the State Hospital from 12 weeks to 
28 days. 

 
35. It appears to the Tribunal that a patient who fails to make an appeal 

against transfer to the State Hospital within the new reduced period of 
28 days would be able to make an application to the Tribunal under 
section 264 of the 2003 Act for a declarator that the patient is being 
detained in conditions of excessive security, where that patient is not 
prohibited from doing so by virtue of section 264(7) of the 2003 Act. 

 
Section 16  Periodical referral of cases 

36. Section 189 of the 2003 Act provides that where a patient is subject to 
a compulsion order and a restriction order (CORO) and during a 
specified 2 year period no reference or application has been “made to” 
the Tribunal, then a reference to the Tribunal is automatically triggered.  
Section 189 essentially ensures that even where a CORO patient’s 
case has not come to the Tribunal by any other means, that patient’s 
case will be reviewed by the Tribunal approximately every 2 years. 

 
37. Section 16 of the Bill amends section 189 of the 2003 Act so that the 

trigger for the 2-year review is not whether a reference or application 
has been “made to” the Tribunal in the relevant 2 year period, but 
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whether such a reference or application has been “determined” by the 
Tribunal in the relevant 2 year period. 

 
38. This amendment is welcomed by the Tribunal bringing, as it does, the 

manner of calculating whether a 2-year review is triggered for CORO 
patients into line with the way in which whether a 2-year review is 
triggered is calculated under section 165 of the 2003 Act for a patient 
subject to only a CO. 

 
39. It appears to the Tribunal that section 101(3) of the 2003 Act could 

usefully be amended to provide that, when calculating whether or not a 
2-year review is triggered for a patient subject to a CTO, this is 
calculated by whether in the relevant 2 year period the Tribunal has 
made a decision under section 103 (powers of Tribunal on application 
under section 92, 95, 99 or 100) rather than, as at the moment, 
whether an application has been “made to” the Tribunal under 
section 92, 95, 99 or 100 during the relevant 2 year period.  This would 
produce a consistent approach throughout the 2003 Act. 

 
Section 17  Recording where late disposal 

40. Section 17 of the Bill inserts new paragraph 13B into schedule 2 to the 
2003 Act.  New paragraph 13B provides that if the Tribunal fails to 
comply with a time limit, or otherwise fails to do something within a 
particular period, by reference to which there falls to be determined “an 
application or appeal made to it under this Act” or “another matter 
coming before it by virtue of this Act”, the Tribunal must “except where 
by reason of lapse of time no useful purpose would be served by doing 
so, determine the application, appeal or other matter without undue 
delay” and “state in its record of the proceedings” “that the failure has 
occurred” and “the reason for the failure”. 

 
41. This section followed section 14 (time allowed for disposals) of the draft 

Bill.  Section 14 was removed before introduction of the Bill to the 
Parliament.  It appears to the Tribunal that this section should have 
been removed along with section 14 of the draft Bill. 

 
42. It is not clear to the Tribunal what “time limit” or “particular period” of 

the 2003 Act new paragraph 13B could apply to, other than the 5 
working day period provided for by section 68 of the 2003 Act.  The 
Tribunal is not aware of any issues around it holding hearings within 
the 5 working day period provided by section 68.  Accordingly, it is not 
clear to the Tribunal what purpose new paragraph 13B serves. 

 
Section 18  Opt-out from having named person  
Section 19  Consent to being named person  
Section 20  Appointment of named person  

43. At paragraph 90 of the Policy Memorandum it is stated:  “The Scottish 
Government considers that an individual should only have a named 
person if they choose to have one”.  The Tribunal supports this policy 
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objective.  At present, the named person provisions of the 2003 Act 
(at sections 250 to 258) allow a person to nominate a named person 
(section 250).  However, if a person does not nominate a named 
person, section 251 of the 2003 Act effectively operates to identify the 
person’s primary carer or nearest relative as that person’s named 
person. 

 
44. A named person is a party to proceedings before the Tribunal.  As 

such, a named person is entitled to – indeed is required by the 
Tribunal’s Rules to be provided with – all the papers, including medical 
reports, concerning the patient whose case comes before the Tribunal. 

 
45. Essentially, where a person has not nominated a named person, 

section 251 of the 2003 Act operates to identify that person’s nearest 
relative, who is then provided with all the papers, including medical 
reports, which are provided to the Tribunal.  Those reports may contain 
details of the patient’s involvement with mental health services which 
may include allegations they have made (perhaps allegations made 
during periods of mental ill health) concerning friends or family 
members, details of the patient’s sexual behaviour or details of drug 
abuse.  It may be that the patient has not shared any of this information 
with their nearest relative, and indeed may have no intention of sharing 
such information with their nearest relative.  The sharing of such 
information may well be distressing for the patient and the named 
person alike and may be harmful to relations between the patient and 
their nearest relative.  For these reasons, the Tribunal supports the 
policy “that an individual should only have a named person if they 
choose to have one”. 

 
46. It appears to the Tribunal that sections 18 to 20 of the Bill do not deliver 

the Scottish Government’s stated policy objective, as section 251 of the 
2003 Act is not repealed and will continue to operate unless a person 
has either nominated a named person or has made a declarator that 
s/he does not wish to have a named person (see section 18(3)(b) of the 
Bill). 

 
Section 21  Registering of advance statements 

47. Paragraph 93 of the Policy Memorandum states “The policy objective 
for these provisions is to ensure that where an advance statement 
exists, it is used as appropriate, thus underpinning the principle of 
maximum involvement of the service users in proceedings and 
treatment”. 

 
48. At paragraph 95 of the Policy Memorandum it is stated “The Scottish 

Government considers it is important that where an individual has 
completed an advance statement and thus shown a willingness to 
participate in their treatment then it is important that the relevant parties 
are aware of the existence of this document”. 
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49. Section 21 of the Bill makes provision in respect of registering an 
advance statement.  It inserts section 276B (advance statements to be 
kept by the Commission) and section 276C (persons entitled to inspect 
advance statements) into the 2003 Act.  Section 276C provides that the 
Commission must allow “anything kept in the register” to be inspected 
by certain people.  The only things that must be kept in the register are 
copies of advance statements or documents withdrawing advance 
statements. 

 
50. Section 276C(2) sets out the people who must be allowed to inspect 

the register at a reasonable time: 

 “the person to whom the thing relates; 

 “with respect to treatment of the person for mental disorder… any 
individual acting on the person’s behalf”;  and 

 “for the purpose of making decisions or taking steps with respect to the 
treatment of the person for mental disorder” the MHO, RMO or Health 
Board. 

 
51. It appears to the Tribunal that the specified people are not, as of right, 

simply entitled to inspect an advance statement or document 
withdrawing an advance statement kept in the register.   

 
52. While section 276C authorises “any individual acting on a person’s 

behalf” to inspect “anything kept in the register”, it authorises it only 
“with respect to treatment of the person for mental disorder”.  It is not 
clear to the Tribunal why the entitlement of an individual representing a 
person to inspect the register is not simply a right to inspect the 
advance statement or document withdrawing the advance statement, 
but is instead restricted to “with respect to treatment of the person for 
mental disorder”.  The Tribunal is not clear how this caveat will be 
interpreted, or by whom.  The Tribunal is unclear as to who a person 
“acting on a person’s behalf” is and how the Commission will judge 
whether the person is “acting on a person’s behalf”. 

 
53. It appears to the Tribunal that the MHO, RMO and Health Board in 

respect of the patient do not have an unfettered right to inspect the 
copy of that person’s advance statement or the letter withdrawing an 
advance statement kept in the register, rather they have a right of 
inspection “for the purpose of making decisions or taking steps with 
respect to the treatment of the person for mental disorder”.  The 
question arises whether the Commission is to judge what the purpose 
of the MHO, RMO or Health Board is before deciding whether that 
person can inspect the register. 

 
54. Finally, it appears to the Tribunal that a right to inspect will not include 

the right to make a copy. 
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Section 22  Communication at medical examination etc. 

55. Section 22 of the Bill inserts section 261A (help with communication at 
medical examination etc.) into the 2003 Act directly after section 261 
(provision of assistance to a patient with communication difficulties).  It 
appears to the Tribunal that there may be some duplication of 
section 261 in new section 261A.  For example new section 261A, 
it appears, provides that where a medical examination by virtue of 
section 44(1)(a) of the 2003 Act has to be carried out in respect of a 
patient detained in hospital and the patient generally communicates in 
a language other than English, then the managers of the hospital in 
which the patient is detained must take all reasonable steps to secure 
that, for the purpose of enabling the patient to communicate during the 
medical examination, appropriate arrangements are made or the 
patient is provided with assistance or material appropriate to the 
patient’s needs.  However, it appears to the Tribunal that the Health 
Board is already under that obligation by virtue of the provisions of 
section 261 of the 2003 Act. 

 
56. New section 261A(4)(a) refers to section 57A(2) “of this Act”, i.e. the 

2003 Act.  The 2003 Act does not have a section 57A(2).  Section 133 
of the 2003 Act inserted new section 57A into the 1995 Act, therefore 
section 57A is a section of the 1995 Act not of the 2003 Act. 

 
Section 23  Services and accommodation for mothers 

57. Section 23 of the Bill amends section 24 of the 2003 Act to place an 
obligation on Health Boards to provide any woman with post-natal 
depression or a mental disorder other than post-natal depression with 
services and accommodation necessary to ensure that the woman is 
able, if she wishes, to care for the child in hospital.  The effect is to 
extend this obligation beyond women with post-natal depression to 
include women with another mental disorder.  The Tribunal welcomes 
this provision. 

 
Question 3:  Do you have any comments on the provisions in Part 2 of 
the Bill on criminal cases? 
 
Sections 28 to 42  Part 2: Criminal Cases 

58. It appears to the Tribunal that these provisions make a number of 
minor amendments (see paragraph 83 of the Explanatory Notes of the 
Bill) to the 1995 Act, mainly concerned with timescales and procedure. 

 
59. These amendments appear to the Tribunal to be beyond the purview of 

the Tribunal and, accordingly, the Tribunal makes no comment on 
these sections. 
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Question 4:  Do you have any comments to make on Part 3 of the Bill 
and the introduction of a victim notification scheme for mentally 
disordered offenders? 
 
Sections 43 to 45  Part 3:  Victims’ rights 

60. Sections 43 to 45 of the Bill establish a scheme for the provision of 
information to, and the making of representations by, victims and family 
members of victims of mentally disordered offenders (MDOs). 

 
61. The Tribunal welcomes the establishment of a victim notification and 

representation scheme in respect of the victims and family members of 
victims of MDOs. 

 
62. Under the current provisions of the 2003 Act, the Tribunal requires to 

afford to various persons the opportunity: 
(i) of making representations (whether orally or in writing);  and 
(ii) of leading and producing evidence, 

including to “any other person appearing to the Tribunal to have an interest” in 
the case before the Tribunal. 
 

63. It is difficult to conceive that victims and family members of victims of a 
patient would not appear to have an interest in the outcome of a case 
concerning the patient. 

 
64. The provisions of the Bill provide the right to be notified of certain 

decisions and the right to make representations in certain 
circumstances to the victims and family members of victims of patients 
subject to a CORO, a transfer for treatment direction (TTD) or a 
hospital direction (HD).  The heading to section 44 of the Bill and new 
section 16A may possibly cause confusion referring, as they do, only to 
“compulsion order”.  In fact, new section 16A(1)(b) makes clear it 
applies only in respect of a patient subject to a compulsion order and a 
restriction order. 

 
65. In the cases of patients subject to only a CO, under the existing 

provisions of the 2003 Act, the Tribunal requires to afford to 
“any… person appearing to the Tribunal to have an interest” the right 
“of making representations whether orally or in writing and of leading or 
producing evidence”.  This would appear to include victims and family 
members of victims of a patient subject to only a CO.  The question 
arises whether the scheme provided for by the Bill should be extended 
to include victims or family members of victims of a patient subject only 
to a CO.  The Tribunal notes the concerns of the Mental Welfare 
Commission for Scotland and the Law Society of Scotland in relation to 
the potential inclusion of patients subject to a CO but, as noted above, 
victims of such patients already have the right to make representations 
or lead or produce evidence before the Tribunal under the existing 
provisions of the 2003 Act.  The Tribunal also notes that COs can be 
imposed where the index offence has been serious. 
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66. It appears to the Tribunal that it would be preferable if all patients 
subject to a mental health disposal by the criminal courts (i.e. CO alone 
or CORO) were subject to the statutory victim notification scheme. 

 
67. Applications under section 264 (detention in conditions of excessive 

security:  State Hospital) are not included within the scheme provided 
by the Bill.  Accordingly, under the scheme victims and family members 
of victims will be entitled to make representations in certain cases 
concerning patients subject to a CORO, TTD or HD, but not in 
section 264 applications.  However they will still be entitled to make 
representations in section 264 applications, whether orally or in writing, 
by virtue of being a “person appearing to the Tribunal to have an 
interest” in terms of section 264(9) and (10) of the 2003 Act. 

 
68. If the scheme provided for by the Bill does not cover excessive security 

applications made by patients detained in a hospital other than the 
State Hospital, victims and family members of victims of patients 
subject to the scheme provided for by the Bill will still be entitled to 
make representations under the existing provisions of the 2003 Act, 
i.e. by virtue of being “a person appearing to the Tribunal to have an 
interest” (see section 268(9) and (10) of the 2003 Act). 

 
69. It appears to the Tribunal that the Bill requires clearly to identify those 

people entitled to make representations under the scheme provided for 
by the Bill and then exclude those people from making representations 
or leading or producing evidence under the “person appearing to the 
Tribunal to have an interest” provisions of the 2003 Act, simply to avoid 
overlap and duplication. 

 
Question 5:  Is there anything from the McManus Report that’s not been 
addressed in the Bill and that you consider merits inclusion in primary 
legislation?  If so, please set out why. 
 

70. It appears to the Tribunal that the Bill addresses those aspects of the 
McManus Report that the Scottish Government stated that it would take 
forward which require primary legislation.  However, it does appear to 
the Tribunal that the Bill provides a useful opportunity to make a small 
but significant amendment to section 290 of the 2003 Act. 

 
71. Section 290 of the 2003 Act makes provision concerning the cross 

border transfer of patients subject to a detention requirement or 
otherwise in hospital.  Section 290(2) provides a power to make 
regulations concerning a person’s removal from Scotland.  
Section 290(2)(d) provides power for such regulations to make 
provision for a patient to be able to appeal against “a decision to 
transfer the patient outwith Scotland”.  Such regulations have been 
made and regulation 13(1) of the Mental Health (Cross-border transfer:  
patients subject to detention requirement or otherwise in hospital) 
(Scotland) Regulations 2005 bestows such a right of appeal on the 
patient.  What is unusual is that it is the patient, and only the patient, 
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who has a right of appeal.  Unusually, no other person (such as, for 
example, the named person) has a right of appeal.  In the 
circumstances, in particular of young people and patients who may be 
unwell at the time of a proposed transfer, it appears to the Tribunal that 
such a right of appeal should be able to be exercised by a patient’s 
named person.  This change cannot be made in regulations because, 
as referred to above, section 290(2)(f) of the 2003 Act itself only allows 
the right of appeal to be given to the patient. 

 
Question 6:  Do you have any comments to make about the Bill not 
already covered in your answers to the questions above? 
 

72. The Tribunal has no other comments to make about the Bill not already 
covered in the answers to the questions above. 

 

Mental Health Tribunal for Scotland 

September 2014 

 

 

 

 

 

 

 

  


