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Further written submission from the Scottish Government 

The Bill proposes an offence of smoking in a perimeter around hospital 
buildings. That perimeter will be set in regulations and whilst the Scottish 
Government will need to consult, the starting point for consultation would 
envisage 10-15 meters. The perimeter distance will apply across all NHS sites 
with hospital buildings regardless of their size. If the site is smaller than the 
perimeter distance set, the whole site would be covered by the regulation - in 
such circumstances the perimeter will end at the boundary of the NHS 
hospital grounds site. It is also intended that the starting point for the 
consideration of exemptions would likely be those set out in the Smoking, 
Health and Social Care (Scotland) Act 2005 (the 2005 act). Where, following 
consultation, any exemptions are applied to the no-smoking area of 
perimeters they will apply uniformly across all establishments. For example, if 
the regulations define that an exemption for adult hospices should be 
permitted – the intention is that the exemption would apply uniformly across all 
adult hospices.  

Health Boards all have entire grounds smoke-free policies in place. Most 
Boards have had a range of smoke-free policies in place since around 2007. 
The Scottish Government’s 2013 Tobacco Control Strategy, contained an 
action for NHS Scotland to implement a consistent approach across all NHS 
grounds in Scotland as of April 2015, this included the removal of smoking 
shelters. The Bill does not attempt to do away with such policies. However, by 
implementing an offence to smoke within the perimeter, this will provide an 
enforcement function within the areas of the grounds with the most footfall and 
where there is greatest risk of smoke-drift into the building. Beyond the 
perimeter, NHS Boards will continue to operate their smoke-free policies in 
ways which meet local needs. This approach will therefore see a balance in 
the use of legislation and local policy to achieve the public health objective of 
smoke-free grounds. NHS Boards do and can require staff to challenge 
smoking on NHS grounds to promote compliance, and the Bill permits this to 
continue, though there is flexibility if Boards wish to take an alternative 
approach - such as employing staff just for enforcement purposes or writing 
into the contract of other roles. Any enforcement action will be the 
responsibility of the Local Authority.  

The offence of ‘knowingly permitting smoking’ will apply to health boards and 
other organisations rather than individual nurses or porters (it is unlikely that it 
could be said, that they have the management and control of the no-smoking 
area). The Bill applies to bodies corporate etc. including NHS Health Boards. 
This could result in prosecutions of individuals, for example, Chief Executives 
and Chairs of the NHS. However, such an offence could only be committed 
where it is proved to have been committed with the consent or connivance of, 
or to be attributable to, any neglect by such an individual. 

With regard to NVPs on hospital grounds, this is out-with the scope of this Bill. 
The Bill does not propose to ban them. Local policies are matters for 
individual Boards. Scottish Government continues to work with Boards to 
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understand the emerging evidence around NVPs and how services can 
engage with people who are using these devices. 

In relation to the definitions of ill-treatment or wilful neglect, there are a 
number of Acts which use these terms, or similar terms: 

The Mental Health (Scotland) Act 1984 created an offence, part of the 
definition of which was “…to ill-treat or wilfully neglect a patient for the time 
being receiving treatment for mental disorder…”. The Mental Health (Care and 
Treatment) (Scotland) Act 2003 replaced the 1984 Act and contains a similar 
offence (“ill-treats, or wilfully neglects, that patient,”). 

The Adults with Incapacity (Scotland) Act 2000 created an offence which was 
designed to replicate the offence in the 1984 Act: “It shall be an offence for 
any person exercising powers under this Act relating to the personal welfare 
of an adult to ill-treat or wilfully neglect that adult.” 

The terms “wilful neglect” and “ill-treatment” (or “ill-treat”) already exist in 
legislation without further definition, and are therefore familiar to the police 
and courts. If the Bill was to provide further definition of these terms it may 
cast doubt on their meaning in existing legislation. The policy intention is to 
provide the criminal justice system with offences which could properly address 
any similar type of conduct to that which was revealed by Robert Francis’s 
report on the serious failings of care at Mid Staffordshire NHS Foundation 
Trust. 

It is a matter for the criminal justice system to determine what may or may not 
amount to ill-treatment or neglect in any particular set of circumstances, 
however, it is important to note that “wilful” is a term that the courts have 
interpreted as requiring a high level of intention and therefore not something 
that can be done as a result of mistake or accident.  

We are happy to provide the Committee with any further information or 
clarification as required. 


