
MHB048 

1 

Mental Welfare Commission for Scotland 
 

Mental Health (Scotland) Bill 
 
The Mental Welfare Commission is grateful for the opportunity to comment on 
the provisions of the Mental Health (Scotland) Bill. We answer below the six 
questions you raise. 
 
 Do you agree with the general policy direction set by the Bill? 
 
1. As the Scottish Government has said, the Bill does not seek to radically 
reform the regime for compulsory care and treatment established by the 
Mental Health (Care and Treatment) Scotland Act 2003. It is a series of 
relatively modest and incremental changes. 
 
2. In broad terms, we support these changes, which address some of the 
practical issues which have arisen in the operation of the legislation. We are 
also pleased to note that some proposals in the original Government 
consultation, about which we raised concerns, have not been taken forward – 
particularly the suggestion that a compulsory treatment order might only have 
one medical recommendation; and that others, such as the proposals for 
suspension of detention and victim notification, have been modified. 
 
3. So we broadly welcome this Bill, although we have some specific 
comments about particular proposals, and we are slightly concerned at the 
time it has taken for these modest reforms to be considered and brought 
forward for implementation. In our view, a more thorough consideration of the 
Act will soon be needed. 
 
4. While we remain very supportive of the principles and approach of the 
2003 Act, there are two broad areas not covered in the Bill we would highlight 
which require attention, namely: 
 
Areas where the aspirations of the 2003 legislation have not been 
fulfilled 
 
5. The 2003 Act was a huge step forward in protecting the human rights 
of mental health service users who are subject to compulsory care. However, 
the Millan committee was concerned to protect the rights of all mental health 
service users, and maximise the extent to which care was received on a 
voluntary basis. The 2003 Act was carefully constructed to achieve this.  
 
6. This approach fits well with the broader aspirations in health care and 
public services of user empowerment and prevention. It is disappointing, 
therefore, that the intentions and, in some cases, the explicit provisions of the 
2003 Act have not been fully borne out, particularly in respect of advocacy, 
the duties of local authorities to deliver services, and the role of mental health 
officers.  
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Advocacy 
7. Section 259 of the 2003 Act could hardly be clearer in stating that every 
person with a mental disorder shall have a right of access to independent 
advocacy, and in setting out duties on health boards and local authorities to 
achieve this. Our experience, supported by evidence from the Scottish 
Independent Advocacy Alliance, is that this is still not the case, and that 
advocacy services, where they exist, are often targeted explicitly at supporting 
people subject to compulsory proceedings.  
 
8. Good advocacy services play a vital role in assisting service users to 
negotiate effectively with care providers, which can prevent the need for 
compulsory care. In many cases, this will ultimately be cheaper and lead to 
better outcomes.  
 
Local authority services 
9. Sections 25-27 of the 2003 Act set out a clear set of duties for local 
authorities to provide care and support services for persons who have, or 
have had, a mental disorder; including services to promote their wellbeing and 
social development, which must include social, cultural and recreational 
activities, training and assistance in obtaining employment. 
 
10. These duties fit well with the recovery approach, but we are concerned 
that there is insufficient recognition within some local authorities of their 
importance. The Commission is undertaking some themed visits to investigate 
this further.  
 
11. We appreciate the pressures on public services, but people with mental 
disorders have a right to expect that statutory duties will be delivered. We 
would urge the committee to consider what can be done to ensure that local 
authorities and health boards are genuinely accountable for fulfilling these 
statutory expectations. 
 

Role of MHOs 
12. The mental health officer rightly plays a vital role in the 2003 Act, but 
the service is increasingly under pressure. This is partly attributable to a rise 
in workload associated with the 2003 Act, but largely reflects the very large 
rise in guardianship cases under the Adults with Incapacity Act 2000. This has 
led in some cases to a degradation of the service, with statutory reports late or 
not provided, and a reduction in the fulfilment of the duty to monitor 
guardianship cases. 
 
13. The MHO workforce is ageing, and there are difficulties in attracting 
new social workers to the role – it requires a very significant commitment to 
extra training, with few incentives for either the worker or the employer.  
 
14. There is an urgent need for a national strategy to improve recruitment, 
training and retention of MHOs to ensure the legislation can work properly, 
and we have approached the Scottish Government seeking their commitment 
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to this. The provisions in the Bill relating to MHOs need to be considered in 
this context. 
 

Implications of recent human rights case law, and interaction with other 
legislation 
15. The Millan report recommended that, in due course, mental health and 
incapacity legislation should be brought together into a single act, to ensure 
there was a consistent, principled and complete legislative framework for non-
consensual care and treatment. At the moment, there are a number of areas 
of doubt and uncertainty, for example over when a physical condition is 
sufficiently linked to a mental disorder to authorise use of the 2003 Act, the 
lack of emergency provisions in the AWI Act, and the extent to which 
incapacity legislation authorises forcible treatment against a person’s will. 
 
16. The situation was further complicated by adult protection legislation, 
which introduces another framework which allows non-consensual health and 
social care interventions on vulnerable people, including those with mental 
disorders. 
 
17. We may now be approaching crisis point with the decision of the UK 
Supreme Court in the Cheshire West case. This has greatly widened the 
circumstances in which care of a severely disabled adult counts as a 
deprivation of liberty requiring legal authorisation under Article 5 of the 
European Convention on Human Rights. We await proposals from the 
Scottish Law Commission to address this, and it seems likely that this will 
result in another statutory scheme to cover gaps in the AWI Act and the 2003 
Act. 
 
18. Having four routes to non-consensual treatment, involving two different 
forums (the sheriff court and the mental health tribunal) is likely to prove 
expensive, cumbersome and increase the risk of mistakes and service 
failures.  
 
19. It is also not clear that our current legislation is compliant with Article 12 
of the UN Convention on the Rights of Disabled People. The General 
Comment on Article 12 suggests that all forcible treatment for mental illness 
should be banned. We do not agree with this, but we do agree that there 
needs to be more emphasis on supported decision making and assisting 
patients to be more involved in treatment decisions. 
 
20. In our view, it is now time to review the overall framework for non 
consensual care and treatment, to make it clearer, more consistent, and 
compatible with developing human rights norms. 
 
Do you have any comments on specific proposals regarding 
amendments to the Mental Health (Care and Treatment) Scotland Act 
2003 as set out in Part 1 of the Bill? 
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Procedure for compulsory treatment 
 
Measures until application determined 
21. On balance, we do not agree with the provision in section 1 to increase 
from five to ten working days the period of automatic extension of a short term 
detention certificate if an application for a compulsory treatment order is 
made. We believe it is unnecessary and undesirable to increase the period of 
detention to a full six weeks before there is judicial scrutiny, and that the 
situation has moved on since the McManus report. 
 
22. We accept that, for understandable reasons, applications are often 
made late in the 28 day period, and that this places pressure on the Tribunal 
to arrange the hearing in time. We also agree that it is highly desirable to 
avoid multiple hearings, particularly because of the additional stress this 
places on the patient, and the risk that they will disengage from the process. 
 
23. However, since the McManus report, we have seen a significant 
reduction in the number of cases requiring more than one hearing, in large 
part due to the efforts of the Tribunal to improve their performance in this 
regard. We do not believe the argument from administrative convenience 
justifies this change. 
 
24. The argument that the extension allows more time to instruct legal 
representation and an independent report has more force, and in some cases 
it is no doubt true that it will allow the matter to be determined in one rather 
than two hearings. Against that, this change will in principle apply to all cases, 
and there must be a risk that those involved will tend to work to the new, 
relaxed deadline, resulting overall in longer periods of pre-hearing detention. 
 
25. We would add that paragraph 23 of the policy memorandum states that 
the proposals in section 1 and 2 of the Bill were welcomed in the draft Bill 
consultation. In fact, this particular proposal was omitted from the draft Bill 
consultation.  
  
Information where order extended 
26. We are not entirely clear what is proposed in relation to additional 
duties on MHOs to prepare reports for renewal of detention. The Bill and 
paragraph 13 of the Explanatory Notes suggest that an MHO report will be 
required where the MHO disagrees, where the diagnoses has changed, or 
where the Tribunal has not reviewed the case for 2 years, while paragraph 47 
of the Financial Memorandum only refers to cases where the MHO disagrees 
with the RMO’s assessment, and suggests there will be less than 20 cases a 
year.  
 
27. In our response to the Government’s consultation, we said that a 
requirement for the MHO to give reasons when not agreeing to the RMO’s 
decision to extend the order was reasonable and proportionate. Our initial 
calculations suggest that the wider category of cases which the Bill provides 
for would involve significantly more than 20 cases a year. We are checking 
our figures, and would be concerned if large numbers of additional MHO 
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reports were required, given the pressures on MHOs discussed above, 
without a clear commitment to a strategy to improve retention and recruitment. 
 
Emergency, short term and temporary steps 
 
28. We agree with the proposals in sections 3 and 4. 
 
Suspension of orders and measures etc. 
 
29. We agree with the proposals in sections 6, 7 and 8.  
 
Maximum suspension of detention measures 
30. We agree that the current system for calculating the maximum period 
of suspension of detention is excessively complex. We are also pleased to 
see that the Government has modified the original proposal to remove 
altogether the time limit on suspension of detention. The time limit was 
recommended by Millan for a good reason – to avoid a person in the 
community being made subject for very long periods of time to conditions 
imposed at the discretion of the responsible medical officer, without scrutiny 
by the Tribunal. We believe that 200 days is a reasonable compromise. 
 
31. We do not agree, however, with the proposal to allow a further 100 day 
extension of the suspension order with the authorisation of the Tribunal. If a 
patient has been in the community for over six months, and it is felt that he or 
she should remain in the community but subject to compulsion, the 
appropriate next step should be to invite the Tribunal to vary the order to a 
community-based compulsory treatment order.  
 

Orders regarding levels of security 
 
32. Subject to the comments below, we welcome the fact that some 
progress is being made to implement the intention of the 2003 Act that 
patients should have the right to appeal against the level of security at which 
they are held. It is extremely disappointing that this has taken over 10 years, 
and required a decision of the UK Supreme Court. We would urge the 
Committee to seek firm assurance from the Government as to the timescale 
for implementing this revised proposal. 
 
33. We agree with the amendment to allow for a transfer to a lower level of 
security to take place within a hospital, rather than it having to be to a different 
hospital. 
 
34. We have some concerns about the proposal to restrict the appeal right 
to medium secure settings, and deny a right of appeal on the level of security 
in low secure settings.  
 
35. We are not persuaded by the argument in paragraph 62 of the policy 
memorandum that the next step for such patients would be to release them 
into the community, which the tribunal can already do by varying a CTO. That 
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may be true for some cases, but we believe there will be others who might 
move from a low secure setting into a mainstream hospital setting, and for 
whom the right of appeal could be valuable.  
 
36. We recognise, however, that there are complex issues of definition at 
this level, and the nature of the security imposed on a patient may vary from 
day to day, or even hour to hour. If the Committee are persuaded that 
extension of this right to low secure patients is impractical, we would 
nonetheless urge that the Government provides clarity and a timescale on the 
suggestion at para 66 of the Policy Memorandum that, in addition to the new 
right, they will consider a new approach to assessing whether a patient is held 
at an appropriate level of security in the longer term. 
 
Removal and detention of patients 
 
37. We are content with the proposal at s13. 
 
Detention pending medical examination 
 
38. We are not in favour of extending the nurse’s power to detain to up to 
three hours. 
 
39. The nurse’s power to detain allows a nurse of the prescribed class to 
detain a patient pending medical examination. The intention of this is to allow 
nurses to detain a patient in hospital for a period of two hours for the purpose 
of enabling arrangements to allow for a medical examination of the patient to 
be carried out.   
 
40. The Commission reports annually on the use of this section.  We were 
notified that the power was used on 177 occasions in the year 2013-2014.  
We have commented in recent years that Section 299 has probably been 
under-reported to the Commission and we have undertaken work to increase 
the rate of reporting. 
 
41. Last year we carried out a limited analysis of 100 randomly selected 
NUR1 forms for closer scrutiny. The NUR1 form records the time the doctor 
was contacted and the time they arrived to carry out an assessment.  
 
42. We found on all occasions that a doctor attended within the specified 
timescales. At the end of the period of detention, 74% of those went on to be 
further detained (40% under an emergency detention certificate and 34% 
under a short term certificate).  23% remained in hospital on an informal basis 
and 3% were discharged from hospital.   
 
43. We are supportive of MHO consent being sought where possible, but 
are not convinced that extending the time period to three hours will result in an 
increase of MHO involvement which is sufficient to justify the general 
extension of this time period. 
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44. The NUR1 also confirms if the nurse contacted the Mental Health 
Officer to tell them that the detention period had started but does not record if 
the MHO had any further involvement or was unable to attend within the time 
limits. We therefore cannot provide firm data to support or rebut the 
suggestion that extending to three hours would increase the likelihood of their 
attendance and therefore reduce the number of emergency detentions. 
However, given the pressures on MHOs, and the likelihood that they will 
prioritise cases where the patient is vulnerable in the community, we are 
doubtful that it will make a major difference. 
 
45. We have not heard concerns that the current time limit is inadequate 
and our limited analysis supports this. In the absence of any clear evidence 
that the current time limit is inadequate, we do not believe the case has been 
made to increase the time limit.   
 
Time for appeal referral or disposal 
 
46. We understand the reasons for this change, but 28 days is a short 
amount of time to expect a person who is already detained and who may be 
acutely unwell to initiate an appeal against a transfer to the State Hospital. We 
would invite the Committee to explore whether there is any compromise which 
might allow people in urgent need of appropriate treatment to be transferred 
quickly, while allowing a longer period for appeal, even after the transfer has 
taken place. 
 
Periodical referral of cases and recording where late disposal 
 
47. We support the changes in sections 16 and 17. 
 
Named persons 
 
48. The Commission recently carried out a study into the views of named 
persons (to be published shortly). We found that many named persons were 
unclear as to the role, and not well informed about other measures to support 
patients such as powers of attorney and advance statements. Half of the 
named persons interviewed raised issues about paperwork including late 
paperwork, and volume and complexity of paperwork to absorb at a time of 
crisis. 
 
49. On balance, we agree with the policy position that an individual should 
only have a named person if they choose to have one (policy memorandum 
para 90). However, it is not clear that this is what the Bill provides. It appears 
that a person can actively choose not to have a named person but, if they do 
not do so, the default provisions regarding the named person being the 
primary carer or nearest relative will still operate.  
 
50. We recognise an argument for retaining a default named person where 
the service user has not explicitly opted out. This might be an additional 
protection where the person is not well enough to express a view either way, 
or where the primary carer wishes their insight into the person to be taken 
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properly into account by the tribunal. However, the difficulties experienced 
with the system, particularly the sharing of large amounts of private and 
sometimes upsetting information with relatives, lead us to the view that 
maintaining a default named person is not the best solution. Alternatives could 
be explored, which would give carers and close relatives an opportunity to 
participate appropriately in the tribunal process without the burdens of named 
person status. 
 
Advance statements 
 
51. We support the proposal that advance statements should be registered 
with the Commission, although it will be important to provide reassurance to 
service users that appropriate privacy is being maintained, particularly where 
advance statements are not confined to issues of medication and compulsory 
care, but address a much wider set of personal views and wishes. 
 
52. We strongly support wider use of advance statements, but do not 
believe that this small change will achieve this on its own. We would like to 
see a clearer commitment from the Government to work to promote advance 
statements amongst service users, and to identify and overcome the barriers 
users experience to using them. 
 
Support and services 
 
53. We agree with these changes. However, as we set out above, the 
experience of the duties to provide services in the 2003 Act is not 
encouraging, and we will be interested to see how the Government proposes 
to ensure that these new duties will be delivered. 
 
Cross border and absconding patients. 
 
54. We are content with these proposals. However, we raised two others 
issues in our response to the Government consultation which we would still 
wish to see addressed. We said: 
“Firstly, a patient transferred from, e.g. England may lose a right of appeal 
because the Act specifies that no appeal can be made within three months of 
the order being granted. But in this case, the order is granted by reports from 
two medical practitioners and an approved social worker. There would be an 
immediate right of appeal to a Tribunal. The right of appeal is lost if the patient 
is soon transferred to Scotland. The provision in the 2003 Act assumed that 
the order had been granted by a tribunal in Scotland. We recommend an 
amendment to the Act or the Cross-Border regulations to allow an earlier 
appeal to the Tribunal in this situation.  
Secondly, the regulations in respect of removing a patient from Scotland give 
a right of appeal to the patient but not the named person. This is an anomaly 
as the named person can appeal a decision to transfer the patient between 
hospitals in Scotland.” 
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Arrangements for treatment of prisoners 
 
55. We agree with paragraph 113 of the Policy Memorandum that it would 
be beneficial for MHOs to be involved in the transfer of prisoners to hospital. 
However, given the pressures on MHOs, we are not persuaded that this 
should be a mandatory requirement, which could delay a transfer in some 
cases. We would prefer a provision that MHO consent should be obtained 
where practicable, with appropriate guidance in the Code of Practice. 
 
56. We are content with the proposals regarding the make-up of Tribunals 
in section 27. 
 
Do you have any comments on the provisions in Part 2 of the Bill on 
criminal cases? 
 
57. We have no major concerns with the adjustments to the calculation of 
time periods in sections 29-33, or the power in s33 for the court to vary the 
specified hospital. We understand the point about aligning the way time 
periods are calculated with criminal cases. That said, the approach now 
appears to be inconsistent with that for comparable civil orders, and we would 
wish reassurance that the Government has considered the possibility for 
confusion arising in other settings as a result of this, and has plans to mitigate 
it. 
 
58. We are pleased that the proposal to allow a 21 day extension of an 
assessment order has been scaled back to 14 days. However, we are still not 
convinced that the case has been made for increasing the period of extension 
from the current 7 day period. The Government’s consultation asserts (para 
57) that an extension of 7 days does not provide sufficient flexibility ‘given the 
vagaries of situations that may be met within the criminal justice system’. We 
would wish to see clearer evidence from the Government of the kind of issues 
that can arise, and that these are not issues that can be addressed by better 
organisation of the system, rather than extending detention periods. 
 
Do you have any comments to make on Part 3 of the Bill and the 
introduction of a victim notification scheme for mentally disordered 
offenders? 
 
59. We suggested in our response to the Government’s consultation 
scheme that the victim notification scheme in respect of patients given 
compulsion orders should be restricted to those also placed under a restriction 
order, and we are pleased to see that this change has been made. We would 
suggest that the heading of s16A be amended to make clear that it is not 
applicable to compulsion orders generally. 
 
60. We are not persuaded that the Bill yet strikes the right balance in cases 
where the offender is vulnerable.  Paragraph 164 of the Policy Memorandum 
points out that human rights considerations necessitate consideration of the 
position of a vulnerable person subject to a mental health disposal, and states 
that Ministers should consider if releasing information might cause harm to 
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that person. But the provision in s16A only allows Scottish Ministers to 
withhold information in ‘exceptional circumstances’. This is a narrow test, and 
we believe there needs to be greater clarity that Ministers should not release 
information where there is a significant risk of harm to the mental or physical 
health of the person subject to the mental health disposal. A comparable 
example would be the provisions in data protection legislation about when 
information can be withheld. 
 

Is there anything from the McManus Report that’s not been addressed in 
the Bill and that you consider merits inclusion in primary legislation? If 
so, please set out why. 
 
61. See our comments above in relation to the duty to provide advocacy. 
McManus raised concerns about this in Chapter 3 of his report. We feel 
consideration should be given to some legislative strengthening to address 
the McManus recommendations on this, particularly 3.1, 3.3, 3.5. and 3.6. 
 
 Do you have any other comment to make about the Bill not already 
covered in your answers to the questions above? 
 
62. Annexed is a list of other issues concerning the operation of the 2003 
Act which have come to the attention of the Commission. This was provided to 
the Government in response to its consultation. 
 
 
Mental Welfare Commission for Scotland 
August 2014 

http://www.scotland.gov.uk/Resource/Doc/281409/0084966.pdf
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Part 7 – Compulsory Treatment Orders 

Section Type of Recommendation Details 

Section 77 Improvement This section includes persons to be consulted when the 
Responsible Medical Officer carries out a “first review”.  This list of 
persons should be consulted under Section 86 when further 
reviews are undertaken.  Subject to the outcome of consultation 
over the role of a named person, we suggest that the named 
person should be specifically consulted under Section 77(3)(c). 
 
Also, in relation to first and subsequent reviews, there is no 
mention of “conflict of interest”.  This appears to be an anomaly.  
There are regulations that apply to the granting of a short term 
detention certificate or application for a CTO in relation to 
confliction of interest, notably for practitioners working in 
independent hospitals who may stand to gain financially from the 
person’s detention.  It seems anomalous that such a doctor could 
examine the patient, comply with the other measures and extend a 
CTO where such a conflict of interest exists.  We recommend that, 
where the RMO has a conflict of interest as specified in regulations, 
that the RMO obtains an examination from an Approved Medical 
Practitioner who is not on the staff of the independent hospital or 
who is not contracted to provide services at that hospital.   
   

Section 124 Improvement This section gives authority for the transfer of a detained patient. 
There appears to be no procedure for a hospital to transfer the 
responsibility for a person treated under the act without the 
requirement for detention. For example, where a person moves 
address from Glasgow to Edinburgh, the managers of, say 
Leverndale Hospital cannot transfer responsibility to the Royal 



MHB048 

12 

Section Type of Recommendation Details 

Edinburgh Hospital. The only remedy appears to be an application 
to vary the order. We do not think this was the intention of 
legislation and that the omission of such a transfer of responsibility 
was an accidental omission that could be corrected. 
 

Section 126 Clarification/improvement We know of a case where a person successfully appealed against 
her transfer to the State Hospital. The transfer had already taken 
place. However, the hospital from which she was transferred 
declined to receive her when the application was successful. The 
Act is silent on transfer back following a successful application, the 
timescales for such a transfer and the remedy if the transfer does 
not take place.  
 

 
Part 9 

Section Type of Recommendation Details 

Section 139 Improvement This is the situation where the RMO reviews a Compulsion Order 
and applies to the Tribunal for an extension.  The same 
requirement to examine the patient apply to any subsequent  
extensions.  As per our recommendation on CTOs, Conflict of 
Interest Regulations should apply here and, where there is a 
confliction of interest, the RMO should arrange for an Approved 
Medical Practitioner not on the staff of, or contracted to, the 
independent hospital to carry out a medical examination. Also, the 
tribunal should be able to make “recorded matters” for such orders 
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Part 10 – Compulsion Orders and Restriction Orders 

Section Type of Recommendation Details 

Several Improvement We suggest abolishing conditional discharge. It should be possible 
to vary a compulsion order and restriction order in the same way as 
varying a compulsion order. We have encountered problems where 
the Tribunal revokes the restriction order in a patient subject to 
conditional discharge but does not vary the compulsion order at the 
same time. Our suggestion would bring COROs into line with the 
rest of the Act. Powers to impose other conditions and powers to 
recall can be retained and included in the measures in the CORO 
following variation to remove the detention measure. This would 
make this part of the Act easier to operate while losing none of the 
safeguards necessary for this small group of people. NB – we 
recognise that this is quite a radical step given the limited nature of 
the amendments but we still think this is worth considering. 
 

Section 198 Improvement We have indentified a major issue with Section 198.  Where the 
Restriction Order is revoked but the Compulsion Order is not 
revoked, Section 198 (2) states that “Part 9 of the Act shall apply to 
the patient as if the Compulsion Order to which the patient is 
subject with a relevant Compulsion Order made on the day which 
the Tribunal revoked a Restriction Order”. However, were Scottish 
Ministers to appeal, it is possible that the appeal to the Court of 
Session would not be heard within the timeframe of the review 
required under Part 9 of the Act.  We strongly recommend that this 
section is amended to “made on the day on which the Restriction 
Order no longer has effect”.  Effectively, the “new” Compulsion 
Order would commence on the date specified by Section 196, not 
the date of the Tribunal hearing.  This would appear to be an 
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Section Type of Recommendation Details 

essential amendment. 
 
          

 
Part 15 – Preliminary Duties on making of Orders etc 

Section Type of Recommendation Details 

Sections 231 & 
232 

Improvement We place great value in the provision of a Social Circumstances 
Report.  However, we think the requirements to prepare a report or 
provide a statement as to why such a report would serve “little or 
no practical purpose”, in relation to every relevant event as 
specified in Section 232 is excessively onerous and, in any case, 
is not being complied with.  We advise a change in the wording of 
the Act.  Only one SCR is necessary in relation to a single relevant 
event or a series of consecutive relevant events within a short 
timescale and there should be no requirement to make a “little or 
no practical purpose” statement where a further relevant event 
occurs. However, the SCR should be update if there are significant 
changes and, for long term treatment, should be reviewed and 
updated at least annually     
 

 
Part 16 – Medical Treatment 

Section Type of Recommendation Details 

Section 240(3) Correction of drafting error We think it is an error to include “without consent” in the part of 
this section on artificial nutrition. If mentioned in section 240(3), 
there must either be written consent in terms of S238 or a DMP 
opinion under S241.  
In relation to treatment given over a period of time, we have 
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Section Type of Recommendation Details 

agreed that this includes treatment given in terms of section 243 
while the patient is subject to emergency detention. This may need 
to be clarified in the Act or could be left as an issue for the code of 
practice to clarify. 

Section 241 Improvement Under this section, the designated medical practitioner is required 
to make an additional statement as to the reasons for treatment 
being given where a patient who is not incapable refuses 
treatment under section 240 (medication beyond 2 months etc.). 
The requirements are not as great as the requirements for 
notification in writing as to the reasons for giving treatment that 
conflicts with an advance statement (S276). In terms of the 
principle of participation, it is hard to justify greater safeguards for 
an advance statement than a contemporaneous one made by a 
patient with capacity. Should treatment given in conflict with a 
“capable” refusal carry the same requirements for notification as 
an override of an advance statement? 
 

Section 242 Improvement/Clarification This is an extremely difficult section of the Act to read and 
understand.  We take it to mean that, where special safeguards do 
not apply to medical treatment under the Act, there is a general 
requirement either to obtain the person’s written consent or to 
provide a best interests statement as to whether the treatment 
should be given.  However, several of us have examined this 
section and tried to read across to, in particular, Section 240, and 
failed to find clarity in what it is trying to achieve.  We recommend 
that this section is reworded.    

Section 242 Improvement/clarification This section also prohibits the use of force to administer medical 
treatment where the patient is not in hospital. Because of the 
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Section Type of Recommendation Details 

wording of this section, it is not clear whether this applies to 
treatments subject to safeguards – the heading for this section is 
“Treatments not mentioned in section 234” etc. The intention of the 
Act was to prohibit force – for example to give depot injections 
forcibly in a person’s own home. We support this and it therefore 
needs to be clearer that this part of section 242 also applies to 
safeguarded treatment. 
 
However, there are two problems with this statement as worded. 
Firstly, medical treatment has a broad definition and includes 
“care”. There are times when care must be delivered by force 
where the person is not in hospital – e.g. during 
supervised/escorted visits outside hospital. Should the act state 
that “medication” cannot be administered by force where the 
patient is not in hospital?  
 
Even then, we have encountered situations where a person with 
learning disability, being supported in accommodation outside 
hospital and subject to a “community” CTO, refuses to allow care 
staff to attend to personal care needs and where sedation for a 
short period, on infrequent occasions, is needed. A similar 
problem occurs in the case of the person with dementia in a care 
home under the authority of a “community” CTO or suspension of 
detention. The Act appears not to authorise this. Readmission to 
hospital under these circumstances does not comply with the 
principle of least restriction of freedom and could be disorientating 
and harmful. 
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Section Type of Recommendation Details 

Section 244 Improvement  New and potentially controversial or relatively unevaluated 
treatments for mental disorder emerge from time to time.  We 
recommend an extension of Ministers’ power to make regulations 
to prescribe conditions that must be satisfied before certain types 
of medical treatment specified in regulations are given to any 
patient regardless of age and regardless of whether the giving of 
medical treatment is or is not authorised by virtue of this Act or the 
1995 Act.  As well as providing regulations for new treatments, this 
would correct an apparent anomaly whereby regulations pertaining 
to people under the age of 16 but where treatment is authorised by 
virtue of the 2003 Act and who give consent to treatments 
specified under Section 237 could, in theory, be treated without 
the requirement for independent opinion.    
 

 
Part 16  

Section Type of Recommendation Details 

General Improvement The Act does not specify a maximum time period during which any 
certificate granted under this section shall apply.  In practice, we 
advise that a certificate granted under Section 235 shall expire 
after 6 months, a certificate under Section 237 would usually only 
be required for 3 months, although there are exceptional 
circumstances where “maintenance” electroconvulsive therapy is 
required, and certificates granted in relation to treatments under 
Section 240 could be highly variable.  For medication, we advise 
renewing a certificate after 3 years.  It might be helpful to have a 
maximum time specified in law.  

Also, it might be appropriate to establish in law the practice 



MHB048 

18 

Section Type of Recommendation Details 

of the Commission in relation to possible conflict of interest 
for the DMP. We would not appoint a DMP who is 
contacted to provide services to the hospital in which the 
patient is detained, or whose managers have responsibility 
in the case of community treatment.       

     

 
Part 17 – Patient Representation 

Section Type of Recommendation Details 

Sections 264-
273 
Excessive 
Security 

Improvements We have two issues to raise.  Firstly, despite the strict timescales 
laid down where the Tribunal orders that a patient is detained in 
conditions of excessive security, there is no timescale for 
determining an application to recall such an order under Section 
271.  This seems anomalous and we know of cases where this 
has resulted in long delays to the resolution of the patient’s 
situation.   
 
Secondly, under Section 272, the Commission (and others with 
title and interest) can petition the Court of Session for enforcement 
of specific performance of statutory duty.  There has been some 
uncertainty as to whether such an order of the court shall be 
binding on Scottish Ministers.  The duty, under these sections, to 
identify a hospital which is not a state hospital falls upon the 
Health Board but requires, for relevant patients, the agreement of 
Scottish Ministers.  In our view, it must be clear that the decision of 
the Tribunal can be enforced by proceedings in the Court of 
Session and that such an enforcement requires Scottish Ministers 
to agree.  Under Article 5 of the European Convention for Human 
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Rights, we believe that the court must have the authority to make 
such a decision.      
       

 


