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ASH Scotland 

Background 

ASH Scotland – Action on Smoking and Health (Scotland) - is the 
independent Scottish charity taking action to reduce the harm caused by 
tobacco. We seek to improve health and quality of life by limiting the number 
of young people taking up smoking, reducing the number of adult smokers, 
protecting people from second hand smoke and tackling the inequality 
resulting from tobacco use. 

In this submission, we make two specific requests to the Committee: 

 that the Committee recommends that any proposed regulations on 
NVP advertising should include a prohibition on advertising of NVPs 
where that advertising could reasonably be expected to have the effect 
of promoting the use of lit, smoked tobacco 

 that an amendment to the registration provisions be considered, to 
bring register banning orders more into line with practice on alcohol 
licensing, which has a dual system where a ban can be extended to the 
premises and not only applied to the registered person. 

1. Do you support the Bill’s provisions in relation to NVPs? 

ASH Scotland does not take a simplistic view either “for” or “against” 
electronic cigarettes. Our interest is in helping people improve their health by 
reducing the enormous harm caused by tobacco use and our approach to 
electronic cigarettes (and novel nicotine delivery devices generally) is guided 
by that principle. 

We believe that ‘vaping’ will prove to be much less harmful than smoking – 
but not harmless, as some supporters suggest. So for a smoker to switch from 
tobacco to electronic cigarettes will bring significant health benefits, but the 
best health outcomes will still come from being free of any addictive 
substance. 

A report1 to UK All Party Parliamentary Groups, ‘Electronic cigarettes: what 
we know so far’, presented on 1st July 2015 noted that:  

 e-cigarettes are much less harmful than smoking but not 100% safe 

 use of e-cigarettes by never smokers remains rare in the UK and US 

 use of e-cigarettes by smokers is fairly common (10-20%) but in 
England prevalence has not increased over the past 18 months 

 the advent of e-cigarettes has not had a detectable impact on quit 
attempt rates 

 use of NVPs in a quit attempt is associated with increased abstinence 
rates compared with using no aid or licensed nicotine product bought 
from a store or placebo (nicotine-free) e-cigarettes 
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 use of e-cigarettes while smoking appears to be associated with a 
small reduction in cigarette consumption; its effect on subsequent 
smoking cessation is not clear 

 e-cigarettes are being strongly promoted using the full range of 
marketing tools, with some branding and imagery being similar to that 
currently or previously used for conventional cigarettes. 

We believe that the proposed age restrictions, ban on self-service sales 
through vending machines and the requirement for vendors both to register 
and to adopt age verification policies are sensible and proportionate 
responses to regulating the non-medicinal market in nicotine delivery 
products. Such devices have addiction potential, and could also provide new 
routes to market for tobacco companies, so we believe that the protection of 
those under 18 is important and timely. We therefore support the prohibition of 
proxy purchase of NVPs for under 18's, the prohibition of sales of NVPs 
through self-service vending machines, the extension of the current banning 
order regime, and also the requirement for the authorisation of sale of both 
tobacco and NVPs by those under 18. 

We support the extension of the current register to cover both tobacco and 
nicotine vapour product retailers. This expanded register will provide 
important intelligence that will allow local authorities to engage effectively with 
retailers, to offer them education and support, and where appropriate to 
deploy penalties including banning orders. Having a retail register would allow 
for immediate enforcement action against any illicit or counterfeit sales of 
NVPs. We note that the existing tobacco retailers register has not imposed 
any significant burden on retailers. 

While the Tobacco Products Directive will shut down some forms of cross-
border NVP advertising, we believe it is important that the Scottish 
Government takes powers as proposed to regulate domestic forms of 
advertising and that these regulations should ensure that permitted 
advertising and promotions have the primary purpose of highlighting the 
benefits of using NVPs to existing smokers as opposed to their continuing to 
use lit, smoked tobacco or maintaining long term dual use of cigarettes and 
NVPs. We feel it is important to note for any future consideration of 
regulations for NVP advertising to shut down the potential for tobacco 
companies to promote smoking tobacco as an activity in itself through 
promotions and marketing related to their NVP vested interests. This type of 
promotion is not covered by the current Tobacco Advertising and Promotion 
Act (2002). We support the proposal for regulations to restrict advertising or 
promotions that have the effect of primarily targeting never smokers or former 
smokers with a view to their initiation into using NVPs and believe particular 
consideration should be given to restricting marketing and promotions aimed 
at young people. We support a more full consideration of regulations to limit 
the advertising and brand-sharing, free distribution, nominal pricing and 
sponsorship of NVPs, and we believe that the context and main driver of this 
consideration needs to be maintaining and strengthening Scotland's vision to 
create a generation free from tobacco by 2034. 
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The report of a June 2015 international conference ‘Harvesting Global 
Learning on ENDS’2, whilst reserving judgment on the merits of e-cigs in 
general, warned that e-cigarettes should be considered in the context of the 
international public health treaty, the Framework Convention on Tobacco 
Control (FCTC), as they are increasingly marketed and sold by tobacco 
companies with implicit and explicit claims to be engaged in harm reduction. 
These claims do not appear to be backed by any actions or firm commitments 
to reduce the harm from combustible tobacco. The FCTC and subsequent 
guidance produced by the parties in relation to Article 5.3 clarify the need to 
eschew collaboration with tobacco companies and to limit contacts to those 
necessary to regulate the tobacco industry and its products.  

Nicotine vapour products may offer the opportunity for a dramatic reduction in 

the consumption of combusted tobacco products. A strong legislative 
framework needs to be put in place to deal with a constantly evolving market 
in which second, third and fourth generation NVP products and other devices 
are being developed eg pulmonary inhalers, heated-not-burned tobacco 
cigarettes, etc. This legislative framework will need to take account of the 
extreme harmfulness of lit, smoked tobacco as well as of emerging evidence 
on NVPs and other devices. 

2. Do you support the proposal to ban smoking in hospital grounds? 

In 2014, 73% of Scottish adults (32% of smokers) agreed that smoking should 
be banned in hospital grounds, 15% (48% of smokers) disagreed3. We 
support the principle of smoke-free hospital estates and welcome the 
opportunity to consider the best means of achieving this goal. Ensuring that 
the bulk of hospital estates are smoke-free could help to support non-smoking 
as the norm for patients who are trying to quit smoking, as well as protect 
others from second-hand smoke exposure in some areas.  

A systematic review of 18 studies4 which measured second-hand smoke 
(SHS) exposure in outdoor settings concluded: ‘Only limited evidence is 
available regarding SHS exposure in outdoor settings as determined by 
environmental and biological markers; therefore, the existing evidence must 
be interpreted carefully’. However the review indicated the ‘potential for high 
SHS exposures at some outdoor settings and indoor locations adjacent to 
outdoor smoking areas’ and demonstrated that high smoker density, highly 
enclosed outdoor areas, low wind conditions, and close proximity to smokers 
generate higher outdoor SHS concentrations’. The review further noted that 
‘[s]ome controversy exists regarding whether smoking should be prohibited in 
outdoor settings (Chapman 2008; Thomson et al. 2008). Health concerns 
about SHS exposure, nuisance from SHS, litter, fire hazards, concern 
about establishing positive smoke-free models for youth, and reducing 
youth opportunities to smoke (Bloch and Shopland 2000; Brennan et al. 
2010; Cameron et al. 2010; Chapman 2008; Repace 2008; Thomson et al. 
2008, 2009) were some of the reasons advanced for why smoke free areas 
should be considered in selected outdoor locations. Outdoor smoking bans 
might also support smokers who are trying to quit by limiting their 
overall cigarette consumption (Williams et al. 2009). Selected outdoor 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3701994/#r9
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smoking bans should also help to denormalize smoking in outdoor areas 
(Thomson et al. 2008). In a number of jurisdictions, the majority of the 
public supports restricting smoking in various outdoors settings, and 
this support appears to be increasing over time (Thomson et al. 2009).’  

We believe that the direction of tobacco control in Scotland should always be 
moving towards being smoke-free in line with our vision for a generation free 
from tobacco, but if an outside area is designated smoke-free, enforcement 
issues would be less complex and allow more scope for sensitive approaches 
to vulnerable patients and visitors in difficult situations that may not warrant 
prosecutions. Determining a legally binding, designated smoke-free external 
perimeter is the next progressive step to Scotland becoming smoke-free 
whilst retaining a compassionate and evidence-based approach to smoking 
outside. We believe that consultation with and support from communities 
affected is important in establishing such tobacco-free areas and gaining 
support for keeping them smoke-free. 

3. Is there anything you would add/remove/change in the Bill with 
regards to NVPs or smoking in hospital grounds? 

We believe that more can to be done to enforce existing restrictions on selling 
tobacco to young people and therefore support the principle that retailers 
selling tobacco and/or e-cigarettes equipment should be required by law to 
challenge the age of anyone they believe to be under the age of 25. This 
should help clarify the situation around such transactions and will be of benefit 
to responsible retailers who already work within the law. It would also be 
beneficial if the guidelines were accompanied by proposals to simplify the 
guidance around test purchasing, to make tests more like real life purchasing 
situations, and make it more difficult for subjects to identify them. 
 
As noted above we support the proposal for regulations on NVP advertising 
and would hope that these would include a prohibition on advertising of NVPs 
where that advertising has the potential to promote the use of lit, smoked 
tobacco. 

The Licensing (Scotland) Act 20055 created a dual licensing system which 
allows for a ban to be applied to the premises and/or the licencee. ASH 
Scotland suggests that the Committee consider an amendment to bring the 
provision for banning orders relating to the tobacco or NVP register into line 
with this. With surveys6 showing a large proportion of young people who 
smoke get their tobacco directly from shops and reports that some shops are 
a significant outlet for illicit tobacco and with only a handful of banning orders 
having been imposed in relation to tobacco sales, one of which was quickly 
side-stepped by transferring registration, we feel there is a need to align 
provision better with those applied with penalties applied in relation to alcohol 
retail and would ask the Committee to consider making provision for a dual 
banning order that can apply to both the registered person and to the 
premises.  

ASH Scotland 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3701994/#r32
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