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Health (Tobacco, Nicotine etc. and Care)(Scotland) Bill 

NHS Health Scotland 

NHS Health Scotland is a national Health Board working with and through public, 
private and third sector organisations to reduce health inequalities and improve 
health.  We are committed to working with others and provide a wide range of 
services to support our stakeholders take the action required to reduce health 
inequalities and improve health.   

NHS Health Scotland welcomes the opportunity to provide evidence on the Health 
(Tobacco, Nicotine etc. and Care)(Scotland) Bill. Smoking is a key factor in health 
inequalities in Scotland and is estimated to be linked to over 13,000 (around a 
quarter) of all deaths. Adults in the 15% most deprived areas of Scotland are twice 
as likely to say that they are current smokers as the rest of Scotland (40% and 20%, 
respectively). Creating a Tobacco-Free Generation, the Scottish Government’s (SG) 
latest tobacco control strategy seeks to reduce smoking prevalence rates to 5% by 
2034. In order to do this there will need to be a focus on several strategic areas, and 
crucially preventing the initiation of tobacco use.  

Nicotine Vapour Products (NVPs) appear to be considerably safer than conventional 
smoked tobacco products, but there is a lack of data on the long-term impacts of 
use. The Bill seeks to introduce legislation to protect young people mainly by 
introducing advertising and age-restrictions to make it harder for NVPs to become a 
potential route to smoking for young people. 

NVPs and smoking in hospital grounds 

1. Do you support the Bill’s provisions in relation to NVPs? 

Yes. These proposals support existing legislation with the express aim of preventing 
or potentially facilitating the initiation of tobacco use by young people under the age 
of 18. The legislation makes NVPs consistent with existing age-restricted legislation 
for tobacco and alcohol by ensuring they cannot be sold to individuals under the age 
of 18. Age restriction of NVPs is not included within the EU Tobacco Products 
Directive (TPD) and the proposed introduction of this measure received strong 
support from respondents to the Scottish Government’s (SG) 2014 consultation on  

electronic cigarettes. Similarly, the other measures in the Bill, such as age 
verification, the inclusion of NVP retailers on the Register, and other amendments to 
the 2010 Act, are also welcomed. 

Measures by SG to ban the advertising of NVPs are also supported by NHS Health 
Scotland as the TPD will only ban cross-border advertising. It is therefore reasonable 
to expect further development of the initial marketing campaigns that have already 
commenced. It is heartening to see the SG leading the other UK countries in its 
introduction of regulations to prohibit the advertising and promotion of non-medicinal 
NVPs.  
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2. Do you support the proposal to ban smoking in hospital grounds? 

Yes – NHS Health Scotland supports the proposal to ban smoking on hospital 
grounds. Legislation to support this measure is welcome. 

In light of the toll of smoking on morbidity and mortality and costs to the NHS, a 
smoke-free NHS is consistent with its duty of care for health protection, promotion of 
healthy behaviour, and provision of support to quit or abstain from smoking. Both 
short- and long-term cessation accrue specific additional benefits to hospital 
patients. A smoke-free NHS can enable complete abstinence during hospitalisation 
and use of nicotine replacement therapy, increase consideration of or determination 
to quit and quit attempts, and ultimately increase longer-term cessation. These in 
turn can also facilitate implementation of smoke-free premises. More comprehensive 
smoke-free policies covering grounds can facilitate compliance, implementation and 
enforcement. The effectiveness of legislation and of good enforcement in banning 
smoking is well-documented eg: Callinan, 2010; WHO, 2014).  

Creating a Tobacco-free Generation included an exemplar action for all NHS Health 
Boards to implement smoke-free policies across all NHS grounds by April 2015. 
NHS Health Scotland brought together a national group and led a number of 
measures to support this action. These included producing national communications, 
including national implementation guidance for NHS Health Boards and a multi-
media campaign to communicate smoke-free measures to the general public.  

Most NHS Boards had already invested staff time and resource in smoke-free NHS 
grounds, but they found that the wider co-ordinated messages and national 
communications and multi-media campaign disseminated across Scotland added 
considerable value to their local efforts. Most NHS Boards fed back that compliance 
had noticeably improved following the national campaign. However, there is little 
doubt that NHS Boards would appreciate having the power of the law to address the 
entrenched behaviours of some smokers, whether they are patients, visitors or staff, 
to enable them to enforce requests to stop smoking on NHS grounds. This is  

particularly the case as there has been negative publicity about the lack of statutory 
powers to back up the smoke-free policy. 

NHS Health Scotland considers that ‘smoke-free grounds’ should still be maintained 
as the overarching message with a prerequisite that smoke-free policies are still 
maintained beyond the designated perimeter of buildings to cover the entirety of the 
grounds.  

We support the introduction of the offence of ‘permitting others to smoke outside 
hospital buildings’ as a progressive measure, and feel it is important that NHS 
Boards have a responsibility to enforce the smoke-free message both for legislative 
perimeters and the wider NHS grounds. 

3. Is there anything you would add/remove/change in the Bill with regards to 
NVPs or smoking in hospital grounds? 

As SG are amending the Smoking, Health and Social Care (Scotland) Act 2005 to 
make it an offence to smoke within a designated area outside of buildings on hospital 
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sites, we consider that SG should also remove or set a future date for removal of the 
exemptions within the 2005 Act. Retaining these exemptions is not helpful and they 
can be seen as undermining smoke-free policies, differentiating between patients 
and exacerbating inequalities. In particular, we feel that SG should remove 
exemption for designated rooms in psychiatric units/hospitals and also for adult 
hospice care, with suitable adjustments to support patients and visitors for whom this 
presents problems. NHS Boards have mostly removed these exemptions to provide 
parity between patients, seeing the provision for some patients to smoke as 
inequitable and disadvantageous for the physical health of mental health in-patients. 
This would contribute to addressing health inequalities. In moving towards a smoke-
free Scotland it would be helpful to put an end date on these exemptions to reflect 
the progress that we have made and to forestall any challenge from smokers in the 
future.  

In order to uphold rather than undermine current smoking restrictions, facilitate 
compliance, retain the norm of ‘no smoking’ behaviour in NHS premises and health 
improvement principles, would the SG consider legislating against use of (non-
prescribed) NVPs in NHS indoor premises? This would enable the use of 
pharmacotherapy products with longstanding safety and effectiveness, or of 
prescribed e-cigarettes should such a product become licensed in the future. 

Duty of candour and wilful neglect 

4. Do you support the proposed duty of candour? 

5. Do you support the proposal to make wilful neglect or ill-treatment of 
patients a criminal offence? 

We welcome the proposed Duty of Candour and Ill-treatment and Wilful Neglect and 
believe they support Scotland’s National Action Plan for Human Rights, 
demonstrating principles of a human rights based approach. We believe it 
encourages the participation and empowerment of those affected and demonstrates 
clear accountability of organisations. It positively supports the right to life, the right to 
the highest attainable standard of health (Economic, Cultural and Social Rights) and 
the right not to be subject to torture, or treatment in an inhuman or degrading way 
(Articles 2 and 3, Human Rights Act 1998) which place duties on public authorities to 
investigate cases of unexpected death and mistreatment, and to seek remedy with 
those affected. Arguments relating to the rights of smokers have been addressed 
adequately in recent case law relating to health care premises. 

Paragraph 172 of the accompanying policy memorandum duly notes the importance 
of taking account of the needs of different equality groups. This would be essential to 
enable meaningful participation in proceedings and non-discrimination in the 
realisation of rights. 
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6. Is there anything you would add/remove/change in the Bill with regards to 
these provisions? 

No. 

NHS Health Scotland 


