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1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Land and and Buildings Transaction Tax (Scotland) Bill: The Committee will 

take evidence from— 
 

Alan Barr, member of the ICAS Private Client Sub Committee, Institute of 
Chartered Accountants of Scotland; 
 
David Melhuish, Director, Scottish Property Federation; 
 
Isobel d'Inverno, Convener of the Tax Law Committee, Law Society of 
Scotland; 
 
Stephen Coleclough, President, Chartered Institute of Taxation; 
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John Swinney, Cabinet Secretary for Finance, Employment and 
Sustainable Growth, Neil Ferguson, Land and Buildings Transaction Tax 
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Scottish Government. 
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Scottish Government. 
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Finance Committee 

 
15th Meeting, 2013 (Session 4), Wednesday 22 May 2013 

 
Land and Buildings Transaction Tax (Scotland) Bill: Stage 2 Evidence 

 
Introduction 
 
1. The Committee agreed its approach to its scrutiny of the Land and Buildings 
Transaction Tax (Scotland) Bill (LBTT Bill) at its meeting on 1 May.  
 
Non-residential leases, companies, trusts and partnerships 
 
2. The Committee agreed in its stage 1 report to take oral evidence at stage 2 in 
relation to proposed Scottish Government (SG) amendments on non-residential leases, 
companies, trusts and partnerships. The relevant extract of the report (paragraphs 84 – 
89) is attached at Annexe A whilst the SG’s response to the report is attached at 
Annexe B. 
 
3. The SG has established a non-residential leases working group to examine two 
key areas: the various options for taxing non-residential leases and the rules that are 
associated with taxation of non-residential leases.  
 
4. The Committee agreed to invite the Chartered Institute of Taxation, ICAS, the 
Law Society and the Scottish Property Federation, all of whom sit on the working group, 
to give evidence at stage 2. 
 
5. Written submissions from these organisations have been provided in advance of 
their oral evidence. These are attached at Annexe C.  
 
6. The Committee also agreed to take evidence from the Cabinet Secretary for 
Finance, Employment and Sustainable Growth on the amendments that the SG intends 
to lodge at Stage 2.   
 
Conclusion 
 
7. The Committee is invited to consider the above when taking evidence on 
the LBTT Bill at Stage 2. 
 
 

Alan Hunter 
Assistant Clerk to the Finance Committee 
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ANNEXE A 
 

Extract from Finance Committee 4th Report, 2013 (Session 4) 
Stage 1 Report on the Land and Buildings Transaction Tax (Scotland) Bill 

 
NON-RESIDENTIAL LEASES, COMPANIES, TRUSTS AND PARTNERSHIPS 
 
84. The Bill team stated in evidence to the Committee that: “We are aware that non-
residential leases are an area of particular complexity. It would have been difficult to 
resolve all the issues before the introduction of the Bill.” The SG has, therefore, 
established a non-residential leases working group which will examine two key areas: 
the various options for taxing non-residential leases and the rules that are associated 
with taxation of non-residential leases. 
 
85. The Bill team explained that the SG also intends to bring forward amendments at 
Stage 2 in relation to the taxation of residential property holding companies, and the 
treatment of trusts and partnerships. The PM states that: “The Scottish Government 
believes that companies, trusts and partnerships should be liable to pay LBTT.” The PM 
also sets out the SG‘s intention to bring forward stage 2 amendments in the following 
areas: 
 

 Detailed proposals for the taxation of transfers of interest in relation to a 
particular class of companies that hold or deal in residential property, where the 
transfer gives the transferee the right to use or occupy that property; 

 Simpler and clearer legislation on the taxation of land transactions involving 
trusts; 

 Simpler and clearer legislation on the taxation of land transactions involving 
partnerships. 
 

86. In response to questioning from the Committee that this approach was not 
particularly satisfactory given the limited opportunities to take further evidence at Stage 
2 the Bill team responded that this is a consequence of the overall timescales involved 
in introducing the new tax by 1 April 2015. 
 
87. The Cabinet Secretary was also questioned on the timing of Stage 2 amendments 
and responded that: “I aim to lodge as many as I can at the outset of the process. The 
nature of some of the territory that we have to cover is very complex and various 
questions will require further discussions with stakeholders.” 
 

88. The Committee notes the need to introduce LBTT by April 2015 but 
emphasises that there is nevertheless a need to ensure that all aspects of the Bill 
are subject to effective parliamentary scrutiny. On this basis the Committee 
recommends that sufficient time is made available at Stage 2 to allow oral 
evidence both with the Cabinet Secretary and key stakeholders prior to 
consideration of the proposed amendments on non-residential leases, 
companies, trusts and partnerships. 
 

http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf
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89. The Committee also recommends that the SG publishes the equivalent of a 
Policy Memorandum and Explanatory Notes to accompany the proposed 
amendments in these areas. 
 

ANNEXE B 
 

Scottish Government Response to Stage 1 Report 
 

The document can be accessed via the link below— 
 

http://www.scottish.parliament.uk/S4_FinanceCommittee/LBTT_response.pdf 
 
 

ANNEXE C 
 

Written Submissions from the Chartered Institute of Taxation, ICAS, the Law Society 
and the Scottish Property Federation 

http://www.scottish.parliament.uk/S4_FinanceCommittee/LBTT_response.pdf
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SUBMISSION FROM CHARTERED INSTITUTE OF TAXATION 

 
 
1  Introduction 
 In advance of the appearance by our President, Stephen Coleclough, before 

the Finance Committee of the Scottish Parliament on 22 May, the Chartered 
Institute of Taxation (CIOT) is pleased to submit a short briefing paper on 
areas of concern with the Land & Buildings Transaction Tax (LBTT) Bill. We 
look forward to the opportunity to develop the points in the oral session.  

  
2  Partnerships 
2.1  Multi-tiered partnerships – there is a question over a transfer in a partnership 

which has an interest in a partnership which in turn owns land in Scotland. Is 
such a transfer liable to LBTT and/or entitled to the special provisions in 
schedule 17 of the Act? 
 

2.2  The answer to both should in our view be ‘yes’. This is a question of 
interpreting para 3(1) which should be done clearly and consistently, with the 
aim of giving certainty. Regrettably there is inconsistency in the present 
regime. We think the Scottish Government has implicitly accepted that a 
transfer of a partner does not give rise to tax. In any case, there may be 
difficulties in enforcing or collecting tax where the transaction is between 
foreign parties in foreign partnerships. However, should collection be possible 
in the future as the world becomes more transparent, then at least the Scottish 
Government has made its intentions clear. 
 

2.3  We would like to see the partnership provisions in Parts 4, 5, and 6 simplified 
and understand that this has been examined with advisers. We would support 
any simplification of the SLP calculation process. 
 

2.4  Where the provisions cover closely held businesses there is scope for 
avoidance, especially as there is no LBTT equivalent of ss75A-75C FA 2003 
(although Scotland is considering its own general anti-avoidance rule). We 
would recommend that such avoidance can be prevented if the connection test 
used is one where the connection has to be maintained for the whole of the 12 
months prior to the effective date. 

 
3  Exchanges 
3.1  The issue here is a simple one.  If one exchanges land in whole or in part for 

any other property, then the SDLT/LBTT is calculated by reference to market 
value. Some taxpayers have contrived exchanges to replace actual sales 
where otherwise they would pay SDLT on the VAT element of the price. So 
HMRC recently amended the rules to include VAT. However, apart from the 
legislation not being well drafted (it is not even clear it has this effect) it has 
disastrous consequences.  
 

3.2  The legislation also attacks avoidance where a taxpayer sells a partnership 
interest. The normal basis is the market value of the property concerned, not 
net of any debt. An exchange is manufactured on a net of debt basis.  
 

3.3  The problem with the new anti-avoidance measure is as follows. Suppose SC 
sells land to RB on condition that JW sells land to SC, then that is an 
exchange. Where this becomes an issue is where a local authority wishes to 
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regenerate an area and basically all the landowners agree to transfer their land 
to a central entity which, after the project is completed, transfers out different 
parcels to the relevant parties. We understand that this happens regularly in 
Scotland. A local authority could use its CPO powers and the relief for CPOs 
could apply, but this is slow, cumbersome and adversarial, so in practice these 
exercises are done by agreement. The result is now essentially 2 x 4% SDLT 
on the value of the whole development.  This additional SDLT is potentially a 
deal killer, counter to all government policy and should be avoided in the LBTT 
rules.  

 
4  Sub-sales 
4.1  Due to the avoidance activity in SDLT, the LBTT Bill contains no sub-sale 

relief. As the Law Society of Scotland said, and the CIOT agrees, this is a 
mistake. The avoidance arose from the combination of sub-sale with other 
reliefs, such as the provisions which reduced value. 
 

4.2  As mentioned at the hearing on 22nd January, we believe LBTT should contain 
a relief for sub-sales, which are in principle valid commercial arrangements. 
However, to counter the avoidance used in SDLT, taxpayers should have a 
choice to use sub-sale relief, or another relief or provision which reduces the 
amount of duty payable, but not both. It is the combination of sub-sale relief 
with another relief which has led to avoidance. 

 
5  Unit trusts 
5.1  Two points occur in relation to unit trusts; in both cases the CIOT does not 

have views as which route is preferable, simply that the provisions are clear: 

 Does the Government intend that unit trusts have a different treatment 

(as is proposed)? 

 Will unit trusts be companies for the connected companies provisions 

(see clause 23)? 

6  GAAR 
6.1  We can understand the concern in the Scottish Government (and Revenue 

Scotland) about controlling avoidance. We can accept the need for a GAAR in 
the LBTT rules, especially as there is no equivalent to s75A in LBTT. We 
continue to believe that any GAAR should be a narrowly-focussed General 
Anti-Abuse Rule, rather than a wide anti-avoidance rule. The risk with the latter 
is uncertainty and a need for a clearance system. We have discussed this 
issue in our submission on the Taxes Management Act consultation.   

 
7  Enforcement 
7.1  SDLT is in principle enforced by review of returns though this is very much the 

exception. In practice control is mainly by Inspectors looking at things after the 
event and using the discovery regime. This raises practical issues for Scotland 
as to whether HMRC will do this for a Scottish transaction. We understand that 
a Memorandum of Understanding (MOU) is already in place with both HMRC 
and the Valuations Office Agency. 

 
8  Cross reference to other statutes 
8.1  As a general point, we would strongly recommend that where the LBTT Bill 

makes reference to or uses a term from a provision of a UK statute, that the 
relevant words be re-stated in the LBTT Act itself rather than effected by cross 



 

3 

 

reference. This would avoid finding that the LBTT code is amended by some 
unrelated change to the UK Act, necessitating an amendment to the LBTT Act. 
It also, pragmatically, makes the LBTT easier to read on its own.  

 
9  The Chartered Institute of Taxation 
 The Chartered Institute of Taxation (CIOT) is the leading professional body in 

the United Kingdom concerned solely with taxation. The CIOT is an 
educational charity, promoting education and study of the administration and 
practice of taxation. One of our key aims is to work for a better, more efficient, 
tax system for all affected by it – taxpayers, their advisers and the authorities. 
The CIOT’s work covers all aspects of taxation, including direct and indirect 
taxes and duties. Through our Low Incomes Tax Reform Group (LITRG), the 
CIOT has a particular focus on improving the tax system, including tax credits 
and benefits, for the unrepresented taxpayer.  
 
The CIOT draws on our members’ experience in private practice, commerce 
and industry, government and academia to improve tax administration and 
propose and explain how tax policy objectives can most effectively be 
achieved. We also link to, and draw on, similar leading professional tax bodies 
in other countries. The CIOT’s comments and recommendations on tax issues 
are made in line with our charitable objectives: we are politically neutral in our 
work. 
 
The CIOT’s 16,500 members have the practising title of ‘Chartered Tax 
Adviser’ and the designatory letters ‘CTA’, to represent the leading tax 
qualification.   
 

 



STAGE 2 SUBMISSION FROM ICAS 
 
 
About ICAS 

The Institute of Chartered Accountants of Scotland (“ICAS”) is the oldest 
professional body of accountants, and is a public interest body.   ICAS 
represents around 19,000 members who advise and lead businesses.  
Around half our members are based in Scotland, the other half work in the 
rest of the UK and in almost 100 countries around the world.   Nearly two 
thirds of our members work in business, whilst a third work in accountancy 
practices, many with expertise in a range of tax areas.  Few of these 
members will be as familiar as solicitors are with the day to day operations of 
stamp duty land tax, to be replaced by land and buildings transaction tax 
(“LBTT”) in Scotland, however knowledge of the tax in principle, its costs and 
administrative practicalities will be essential to all ICAS members.  ICAS 
members also play a key role in supporting tax compliance.   
 

ICAS is pleased to have been asked to give oral evidence at the Stage 2 
hearing of the Finance Committee in relation to non-residential leases, 
companies, trusts and partnerships.  
 
ICAS notes that the Stage 1 report and the Scottish Government responses 
on this are as follows:  
 
Non-residential leases, companies, trusts and partnerships 
13. The Committee notes the need to introduce LBTT by April 2015 but 
emphasises that there is nevertheless a need to ensure that all aspects of the 
Bill are subject to effective parliamentary scrutiny. On this basis the 
Committee recommends that sufficient time is made available at Stage 2 to 
allow oral evidence both with the Cabinet Secretary and key stakeholders 
prior to consideration of the proposed amendments on non-residential leases, 
companies, trusts and partnerships.  
 
The Scottish Government will, as far as it practically can, assist the 
Committee in ensuring that adequate time is available for scrutiny of the 
proposed amendments.  
 
14. The Committee also recommends that the SG publishes the equivalent of 
a Policy Memorandum and Explanatory Notes to accompany the proposed 
amendments in these areas.  
 
The Scottish Government will provide the Committee with appropriate 
supplementary material to assist the Committee in its consideration of these 
amendments.  
 
We look forward to giving oral evidence to the Finance Committee on 22 May 
but without having seen any of the amendments that are proposed we are 
unable to provide written evidence at present in relation to this.  We have not 
covered again the detail in the Law Society of Scotland submission and agree 
with their analysis.  
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We would, however, reiterate a number of key points that we raised in earlier 
evidence which we believe will be crucial to the success of LBTT. This is 
particularly the case in creating an effective transaction tax where the 
transactions can be complex as is often the case with non-residential leases, 
companies, trusts and partnerships. The following general principles should 
not be lost in creating the legislative detail of the tax.  
 

 The Scottish Parliament has the opportunity to avoid complexity; to 
simplify and modernise the legislation 

 We believe that better quality, and tested, legislation should be the 
aim;  although the comparatively slow progress in producing even one tax 
bill shows the complexity of tax and that it takes time to get right 

 Drafting tax legislation needs adequate timescale and resources; the 
Scottish Government needs the appropriate skills and resources to do this 
and we are not convinced with the timescale or progress to date to 
produce legislation that will be fully workable.    

 Consideration needs to be given to commercial consequences, not just the 
domestic housing market (for LBTT); bands and rates should be 
announced well in advance of the introduction of the tax. 

 
As we previously noted, ICAS does not normally comment on policy 
objectives, which are matters of choice for governments, but we will comment 
on how effectively the legislative approach and practical proposals are likely 
to be in achieving those policy objectives.   
 
The draft Bill does not yet contain final provisions for some of the most 
complex areas of practice; those relating to commercial leases, partnerships, 
trusts and residential property holding companies.  The administrative powers 
relating to the tax, along with any general anti-avoidance or anti-abuse 
provision are to be provided for in the Taxes Management Bill for Scotland 
which the Scottish Government proposes to introduce later this year.  It is 
premature therefore to offer any conclusion on whether the Bill as drafted, 
meets the policy objective.   However on the work undertaken so far, we 
consider the approach of using existing UK provisions (with the benefits of 
familiarity and clarity of understanding), adapted for Scots law sets the right 
foundation and direction.  Attempts to achieve simplification are welcomed. 
 



 

SUBMISION FROM LAW SOCIETY OF SCOTLAND IN RELATION TO  

LBTT AND LEASE AND PARTNERSHIPS 

 

Introduction 

1. The Law Society of Scotland is delighted to give evidence to the Finance Committee 

in relation to commercial and agricultural leases and partnerships.  

 

2. The aim of this paper is to outline the way in which SDLT on commercial leases is 

calculated, the issues and complexities which arise and the approach taken by the Non-

Residential Lease Working Party to address these issues.  

 

Outline of SDLT code for commercial leases 

3. The SDLT charge on commercial lease rentals is based on the net present value 

(NPV) of the rentals discounted at 3.5%. SDLT is payable at 1% to the extent that the NPV 

exceeds the nil rate band which is currently £150,000.  

 

4. In addition to the NPV based charge on lease rentals, SDLT is also payable on any 

premium paid by the tenant to the landlord for the grant of the lease. The SDLT charge on 

lease premiums is at the same rates as for purchases of land.  

 

5. There are many complexities in the SDLT lease code, and there are particular 

problems for leases in Scotland because the SDLT lease code is based on English law. In 

England the grant of a lease is an estate or interest in land, whereas in Scotland leases are 

essentially contracts. It is possible to vary and extend Scots law leases in way which is not 

possible for leases in England. 

 

6. It can very difficult for solicitors and other tax advisors to calculate the SDLT on 

lease rentals, particularly for wind farm leases, leases with turnover rents and development 

leases.  

 

7. The administrative burden is severe - in most cases more than one SDLT return is 

required, and in some cases many SDLT returns. 
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8. The SDLT returns for leases ask for a great deal of information which is irrelevant for 

computation of SDLT liabilities. We understand this is required by the Valuation Office 

Agency in connection with non-domestic rates.  

 
9. By agreement with HMRC, the extension of a lease in Scotland is treated as if it 

were the grant of a new lease for SDLT purposes, but there is no provision for this in the 

SDLT legislation. Clients are therefore paying SDLT on lease extensions when there is no 

prima facie legal requirement to do so.  The system of tacit relocation, where leases are 

extended by operation of law, is also not dealt with specifically in the legislation and in 

practice it is thought that lease extensions by this method are often simply ignored.   

 

10. The effective date of a lease where the tenant takes entry to carry out fitting out 

works is not clear.  Furthermore, in general terms, the date of commencement of a lease in 

Scotland is far from clear. This could be the date of commencement expressed in the lease; 

the date when the tenant takes actual entry if that is before the date expressed in the lease; 

the date of last signature if that takes place before the tenant takes entry; or conceivably 

the date of registration where a lease is registered. The relationship between an agreement 

for lease and an actual lease is also problematic - it may be intended to be included on the 

rules from a contract followed by a conveyance, but that terminology does not fit well into 

the structure of leases and their precursors. 

 

If, as suggested elsewhere, LBTT is tied to the acquisition of real rights (with necessary 

extensions), then at least some of those problems would be mitigated, but at the moment it 

is genuinely opaque (it is thought particularly in Scotland) from exactly when obligations to 

pay SDLT on leases actually arise. 

 

11. Tenants frequently take entry under an agreement for lease or missives, with the 

formal lease being signed at a later stage. For SDLT purposes taking entry under an 

agreement for lease or missives is treated as the grant of a notional lease. The notional 

lease is surrendered when the formal lease is granted, and a second SDLT return may be 

required. Although SDLT overlap relief may be available to extinguish any SDLT on the 

grant of the formal lease, the position has to be considered in every case. In many cases 

SDLT is payable on the formal lease as the term of the formal lease or the rent payable 

does not exactly match the notional lease, for example because the term runs from 
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practical completion of a building, which would not be known at the date the agreement for 

lease was entered into, or because the rent is based on floor area, which cannot be 

measured until after the building has been completed. In practice the requirement to submit 

an additional return when the formal lease is granted is generally ignored.  

 

12. SDLT is based on the rent in the first five years and additional returns may be 

required if any of the rental figures are estimated, for example because there is a rent 

review during the first five years, or because there is a turnover or other variable rent.  It is 

not clear from the legislation when these additional returns have to be submitted.  In 

practice the requirement to submit additional returns when actual figures are available is not 

always complied with, particularly where no solicitors or other agents are involved at that 

time. 

 

13. A number of situations, for example the variation of a lease in the first five years to 

increase the rent, are treated for SDLT purposes as the grant of a new lease for the excess 

rent. This can result in a number of different notional SDLT leases co-existing in relation to 

the same actual lease.  

 

14. Many of the lease provisions are not well understood by tenants, particularly small 

businesses, who are therefore not complying with the requirements of the legislation 

because they are not aware of it. 

 

15. Many situations which give rise to an SDLT charge occur without the involvement of 

solicitors or other professional advisors and so tenants are unaware of the requirement to 

submit an SDLT return or pay SDLT. 

 

Non-residential Lease Working Group  

16. Given the number of issues to be considered, the Society welcomed the decision not 

to include provisions relating to leases in the LBTT Bill when it was introduced to the 

Scottish Parliament in November 2012 to allow time for a working group to be convened to 

consider the options.  
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17. The Society was delighted to be involved in the work of the Non-residential Lease 

Working Group which considered the options set out in the Society’s response to the LBTT 

Consultation, namely :- 

 

 LBTT payable on an annual basis as a percentage of actual rent paid 

 LBTT on NPV but payable in instalments at the tenant’s option 

 LBTT on NPV but recalculated every [five] years based on actual rent paid  

 LBTT paid as a percentage of average rent payable under the lease 

 

18. The objective was to try and ensure that the LBTT code for commercial and 

agricultural leases is much simpler to understand and comply with, and so far as possible is 

based on the actual rent paid.  

 

19. LBTT to be paid on an annual basis as a percentage of the actual rent paid was 

arguably the simplest option, but it was likely to involve higher administrative costs for both 

tenants and for the Tax Authority due to the need for returns to be submitted on an annual 

basis, collection of the tax would have been more difficult and there would also have been a 

cash flow issue for the Scottish Government in the first few years after April 2015 due to the 

change from the NPV based system.  

 

20. The approach which is to be adopted will be an NPV based charge but it will not use 

the highest rent in the first five years for years six onwards. Instead the NPV calculation will 

be based on the actual rents paid. Tenants will submit an initial LBTT return based on 

estimated rents where necessary, and then submit additional LBTT returns every three 

years if lease rents have changed (for example because the actual figure for an estimated 

rent has become known). This will mean that LBTT will be based on the actual rents paid 

under the lease, and should remove the many complexities which bedevil the SDLT lease 

code.  

 

Partnerships  

21. The SDLT partnership rules are one of the most complex areas of the legislation, 

largely because partnerships were widely used to avoid stamp duty, and the SDLT 

partnership rules were drafted with that in mind. There have also been numerous changes 

to the rules since they were introduced.  
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22. Many aspects of the SDLT partnership rules are difficult to understand and are 

counter intuitive, for example the SDLT partnership rules are based on income profit 

shares, whereas in many partnerships capital sharing ratios (which regulate how interests 

in land and buildings are dealt with) would surely be more appropriate.  

 

23. There are also significant differences between the treatment of transfers of land to a 

“connected” partnership, where no SDLT is likely to be payable, and the transfer of land to 

a connected company, where SDLT is payable on market value. It is hard to see the 

justification for such a different approach to different types of business organisation.  

 

24. It is also hard to see the logic or the policy intent behind some of the SDLT 

partnership rules. For example, the transfer of land from a company to a “connected” 

partnership is likely to attract SDLT whereas the transfer from a partnership to a 

“connected” company does not. In addition, if consideration is paid, why should SDLT not 

be payable even if the parties are connected?  

 

25. As with other aspects of SDLT, the partnership rules have not been drafted with 

Scottish partnerships in mind.  

 

26. We believe there is a golden opportunity to simplify the partnership rules for LBTT. 

We accept, however, that there has not been time to consider the many issues which are 

involved, given the range of different types of partnerships which need to be catered for, 

from farming partnerships to investment fund vehicles, and the need to guard against 

avoidance schemes. We therefore believe a working party should be established to 

consider LBTT and partnerships in more detail over the coming months.   
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STAGE 2 SUBMISSION FROM SCOTTISH PROPERTY FEDERATION 

 

1. The Scottish Property Federation (SPF) is a voice for the property industry in 

Scotland.  We include among our members; property investors, developers, landlords of 

commercial and residential property, and professional property consultants and advisers. 

 

2. The Scottish Property Federation is pleased to submit specific comments to the 

Finance Committee as part of its Stage 2 consideration of the Land & Buildings Transaction 

Tax (LBTT) Bill.  Our comments relate to LBTT and non-domestic leases mainly, further to 

our participation and engagement with the Scottish Government’s Non-Domestic leases 

working party.  We have also provided some brief comments on partnerships. 

 

Non domestic property leases and LBTT 

 

3. We have welcomed the approach to the introduction of this first taxation measure by 

the Scottish Government and Parliament.  We welcome in particular the decision of the 

Finance Secretary as outlined at Stage 1 to utilise a Net Present Value (NPV) approach 

based on a one off transaction payment by the taxpayer, albeit reassessed every three years 

in order to ensure that where particular lease arrangements exist (for example indexed rents 

or turnover based rents) that taxation obligation have been properly met and discharged.  

This will move LBTT away from a more uncertain SDLT framework whereby taxpayers may 

inadvertently not pay due tax. 

 

4. We do not claim that this is the perfect solution on how to apply the tax – but we 

believe it is a pragmatic approach that has balanced the desire to improve some of the 

mechanics of the tax without extending its scope undesirably.  We consider the merits of 

simplicity versus wider policy considerations below.  

 

5. The current approach to SDLT on leases has been controversial for a number of 

reasons but particularly so around the methodology surrounding the charge and in particular, 

the unfamiliarity of SDLT with Scottish property law.  In addition it should not be forgotten 

that the charge can be a substantive ‘up-front’ tax outlay for businesses at the point of taking 

on a lease.   

 

6. For the reasons outlined at paragraph 5 a number of constructive suggestions had 

been made to the Scottish Ministers for reform of this aspect of SDLT/LBTT, including the 

possibility of charging the tax based upon rent paid annually, to be collected retrospectively 

by the tax authority. 

 

7. The proposal for an annual charge was without doubt the simplest method of taxing 

commercial leases but it did suffer from a number of wider policy concerns.   

 

8. First, the Scottish Government would lose significant revenue possibly over the first 

five years of operation at least.  This could amount to some £17-20mn in its first year before 

gradually reducing over time.  Analysis by the Scottish Government demonstrated that this 

figure of £17-20mn of revenue annually, based on the rental element of leases is actually 

very consistent over the past five years.  The most recent estimates of total non-domestic 
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SDLT revenue for Scotland is estimated to be £125mn – therefore the rental element is a 

significant part of the potential overall revenue take for commercial LBTT.1 

 

9. A second and related concern is the issue of the threshold of rent at which a 

retrospective annual charge would be applied.  The current NPV threshold is the same as 

the threshold for sales - £150,000.  Oddly for SDLT, the current lease charge only applies to 

that amount of NPV in excess of this threshold – in other words a ‘progressive’ approach.  

The problem for LBTT being charged annually is that relatively few leases would be captured 

by this level of rent at which to pay tax so it was expected that the threshold might have to 

reduce significantly if revenue was to be collected in sufficient quantity, even after a period of 

years.   

 

10. A reduction in threshold would have the effect of bringing many more taxpayers into 

the ambit of the charge.  This would be perceived poorly by taxpayers who might have 

viewed this as amounting to a second business rate.  In the opinion of our members across 

the property industry, this perception should not be underestimated because the vast 

majority of lease events will not be liable for the charge and those that are able to deal with 

the charge on a one-off basis.  There would also have been associated compliance issue for 

businesses and the tax authority that were likely to be significant given the greater number of 

chargeable events that would have been subject to the charge. 

 

11. However, some questions remain on how the new system will be enforced.  The 

Registers of Scotland and Revenue Scotland will need to be aware of the main terms of 

leases entered into in order to ensure that they are reassessed and where necessary tax 

adjustments made.  The detail of these issues and the three year re-assessment 

requirements will be critical to the functioning of the tax under LBTT and we look forward to 

seeing the proposed detail under Clause 55 of the Bill. 

 

12. Related to our views on how to structure LBTT for commercial leases is the intention 

of the Scottish Government to include certain license arrangements within the scope of the 

lease regime.  This will be different to the position in the UK and will no doubt lead to 

controversy in some quarters.  We understand that the intention is to identify a range of 

licenses which are to be subject to the LBTT lease charge.  We believe that if the regime is 

to be extended to licenses then it will be important to be specific about which kind of license 

arrangements are to be included.   

 

Partnerships and Trusts 

 

13. The SPF has made little commentary on these matters which we deem to be more 

pertinent to the Law Society of Scotland.  However, we noted the concerns raised 

consistently by the LSS regarding the lack of clarity of Scottish partnership law factors in the 

existing SDLT legislation and it seems to us this is clearly an area where LBTT can effect 

some improvements to ensure that greater certainty and transparency is introduced.   

                                                
1
 The Committee will be aware of a larger figure of annual revenue based on the then most recent 

HMRC figures (amounting to £60mn) attributed to leases within the earlier Scottish Government 
consultation paper (2012).  However, these figures included some £44mn of revenue from assigned 
leases, whereby a lease is purchased by another party and these transactions are typically charged 
according to the rates applied to sales. 
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14. We have therefore supported the Law Society of Scotland’s call for reform in this 

area and we believe that given the complexity of the issues at stake, the Scottish 

Government should seek to engage further with appropriate professionals to ensure that at 

least subordinate legislation can be effectively brought before Parliament to consider.  It 

would appear to be a missed opportunity if we do not at least clarify the law relating to LBTT 

and partnerships. 

 

15. The SPF will be pleased to answer further questions on these issues in evidence. 
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LAND AND BUILDINGS TRANSACTION TAX (SCOTLAND) BILL 
SUPPLEMENTARY INFORMATION FROM THE SCOTTISH GOVERNMENT 

 
 
Introduction 
1. This note provides further information on the Scottish Government’s proposals 
for taxing leases, partnerships, trusts and residential property holding companies 
under a Land and Buildings Transaction Tax (LBTT) system, effective 1 April 2015. 
 
Commercial, Agricultural and Residential Leases 
2. As outlined at Section 6 of the Policy Memorandum relating to the Land and 
Buildings Transaction Tax (Scotland) Bill which was introduced in the Scottish 
Parliament on 29 November 2012, the Scottish Government intends that LBTT 
should be levied on anyone leasing land or buildings. 
 
Residential leases 
3. The Scottish Government proposed at paragraph 87 of the Policy 
Memorandum relating to LBTT that all residential leases of whatever duration except 
“qualifying leases” under the Long Leases (Scotland) Act 2012 should be exempt 
from LBTT.  Qualifying leases are ultra-long leases (leases that have been granted 
for more than 175 years and have more than 100 years to run) that qualify for 
conversion to ownership on a day to be appointed by the Scottish Ministers.  These 
leases are akin to ownership and without this exception to the LBTT exemption, 
there might be an incentive for tenants to opt out of conversion to ownership to avoid 
LBTT on future transactions. 
 
4. The approach the Scottish Government proposes to take in relation to taxing 
qualifying leases under LBTT is to ignore any rent payable under such leases on the 
basis that if there is a rent it will invariably be a peppercorn rent. However, the 
Scottish Government proposes to treat any premium paid on the assignation of such 
a lease as chargeable consideration in the same way as any chargeable 
consideration for the acquisition of any other interest in residential property. An 
assignation is where a tenant transfers his interest in a lease to another person 
(called an assignee), who thereafter takes his place as tenant under the original 
contract. The assignee becomes directly liable to the landlord for the rent and other 
obligations of the lease, and the original tenant is relieved of all responsibilities. 
 
Non – residential leases  
Non – residential leases working group 
5. As outlined at paragraph 90 of the Policy Memorandum relating to LBTT, the 
Scottish Government convened a working group to further consider the tax treatment 
of non-residential leases.  Membership of the working group consisted of 
representatives from the  LBTT Bill Team, Scottish Government Legal and Analytical 
Directorates, Chartered Institute of Taxation, Confederation of British Industry, 
Convention of Scottish Local Authorities, Institute of Chartered Accountants of 
Scotland, Law Society of Scotland, Registers of Scotland, Scottish Land and 
Estates, Scottish Property Federation, Scottish Stamp Tax Practitioners Group and 
the Tenant Farming Forum. 
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6. The working group agreed to consider in detail the impact of 5 options for 
taxing the rental element of non-residential leases under LBTT as follows: 
 
Option 1: Retain the current Stamp Duty Land Tax (SDLT) approach of calculating 
the NPV of expected rental payments and levying the tax on this amount as an 
upfront charge with no rebate for companies going out of business or early surrender 
of leases;  
Option 2: calculate the LBTT payable as a percentage of actual rent paid each year, 
with the amount of tax due paid annually, varying if the rental payments vary, and 
stopping if the rental payments stop;  
Option 3: calculate LBTT payable based on the NPV approach and require payment 
upfront, but recalculate the tax due every 3 years, based on actual rent paid in the 
period;  
Option 4: calculate LBTT payable as a percentage of average rent payable under 
the lease, but with payment of tax upfront; 
Option 5: as for Option 1 but allow payment by instalments at the tenant’s option 
over a set number of years. 
 
7. The working group agreed that its task was to assess each option against 
common criteria, to help Ministers to reach an informed decision about which option 
to select.  The criteria selected were:  
 

 Simplicity and certainty of tax calculation;  

 level of tax receipts and the time period over which they would be 
collected;  

 the likely burden of administration for taxpayers, tax practitioners and the tax 
authority;  

 need for new IT systems for both tax practitioners and tax authorities; and  

 levels of compliance activity that might be required and 

 the burden of risk that might be incurred by both taxpayer and the tax 
authority.   
 
8. The Working Group met to undertake this analysis on a number of occasions.  
 
Analysis of the options 
9. At an early stage in its discussions, the working group agreed that options 4 
and 5 above should be rejected.  Option 4 meant a return to the pre-2003 stamp 
duty system (the precursor to SDLT) which deals with none of the complexities 
relating to certain types of lease e.g. turnover leases.  Option 5 was rejected 
because it would replicate all the flaws and complexities of the current SDLT system, 
while giving the tenant some years to pay the tax due was not considered to be an 
effective means of addressing the shortcomings identified.  Retaining the current 
SDLT approach (Option 1) was not favoured by anyone on the working group.   
 
10. Option 2 changes the basis of the charge from a lump sum tax 
payable at the start of the lease (with further returns in the event that rental 
payments vary) to what is effectively an annual levy on rental payments, with the 
amount of tax payable varying year by year if rental payments vary.  This would 
make calculating the amount of tax due each year simple (and remove the need for a 
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net present value calculation) which would be welcomed by both taxpayers and tax 
practitioners.  
 
11. However there is likely to be a significant adverse impact on tax revenues.  
Option 2 would reduce LBTT tax receipts from the rental element of non-residential 
leases to zero in the first year of operation (since the tax would be payable on rent 
passing in the tax year, with the tax return being submitted immediately after the end 
of the year).  Receipts would rise thereafter but would remain less each year than 
under SDLT until around the fifth or sixth year of operations. 
 
12. Our calculations suggest that total SDLT payable on the rental element of 
non-residential leases in Scotland at present is around £17m a year.  For simplicity, 
SDLT rental payments of £20m per annum have been modelled.  We estimate that 
under option 2, over the first 5 years of LBTT, aggregate tax revenues would be 
around £60-80 million lower than under SDLT (assuming tax rates are maintained at 
approximately the same level as at present).  Over time, the revenues would 
equalise, but the lower level of receipts in years 1 to 5 would not be made up in 
normal operation of the tax.   
 
13. Option 3 leaves the basis of calculating the tax broadly as it is –  in the majority 
of cases a percentage rate applied to the net present value of expected rental 
payments for the period of the lease, which therefore would not change existing 
levels of tax revenue.  Option 3 would also include ‘checkpoints’ every 3 years to 
recalculate the tax to establish whether the amount of tax originally paid should be 
reduced (as it would if rental payments in practice were lower than originally 
estimated) or increased (if rental payments exceeded the estimated level).   
 
14. Option 3 scored well against the majority of evaluation criteria and 
addressed stakeholders’ concerns about the complexities and difficulties of the 
current SDLT approach.  It provides more certainty to taxpayers about when a further 
return is needed and reduces the administrative costs to the taxpayer and the tax 
authority compared to the need for annual returns under option 2.  It will secure 
revenue whilst responding to the need to reduce the workload for taxpayers in 
relation to leases where the payments are subject to change (e.g. turnover leases 
and wind-farms) without generating significant extra work for taxpayers or Revenue 
Scotland.   
 
15. The Working Group met with the Cabinet Secretary for Finance, Employment 
and Sustainable Growth on 27 March to discuss the remaining options.  During the 
Stage 1 debate on the Land and Buildings Transaction Tax (Scotland) Bill on 24 April 
2012, the Cabinet Secretary for Finance, Employment and Sustainable Growth said: 
“I have concluded that the tax payable on non-residential leases will be based on the 
net present value approach, with a recalculation of the tax due at three-yearly review 
periods, based on the rent paid over the period.  A taxpayer will also be required to 
submit a return at the end of the lease”. 
 
LBTT calculation over the course of a non-residential lease 
16. The chargeable consideration for a lease will be determined by calculating the 
Net Present Value (“NPV”) of the rent payable over the term of the lease plus any 
premium payable in addition to rent.   
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17. A feature of the LBTT non-residential leases regime will be to have a review 
of the chargeable consideration of the lease transaction every three years and at the 
end of the lease, which if it is within a three year review period shall be the last 
review.  The tenant must make a return to Revenue Scotland on each review date 
and at the end of the lease.   
 
18. To give taxpayers certainty as to when a tax return must be submitted, 
another feature of this approach is that apart from the three yearly return and the 
return at the end of a lease, there will be no obligation to submit a return either 
because there has been a variation in the terms of the lease or as a result of the 
projected figures on which the original NPV was calculated turning out to be different 
than projected.  In short, any recalculation of the tax chargeable will occur only every 
three years.  
 
Net present value  
19. The NPV calculation has three elements: 

 the temporal discount rate 

 the length of term of the lease 

 the amount of rent payable 
 
20. The temporal discount rate will be the same as the rate used Stamp Duty 
Land Tax NPV calculation - 3.5%.  The effect of applying the temporal discount rate 
is to determine the value today of rents due in the future. 
 
21. Once the rent and term have been determined then a statutory formula must 
be used to calculate the NPV.  This is expressed as follows: 
 

   n               
NPV =    ∑    --------------         
     i=1      (1 + T)ꜟ 
         
Where NPV is the net present value of rent payable over the term of the lease 

i.    is the rent payable in respect of year i 
ii. i is the first, second, third etc year of the term 
iii. n is the term of the lease 
iv. T is the temporal discount rate 

 
22. Taxpayers will have access to an on-line calculator to assist them with the 
NPV calculation. 
 
23. Once the NPV of the rental payments has been calculated then the tax liability 
can be calculated by reference to the relevant rates and thresholds. 
 
 
Bringing the legislation into line with Scots Law and Practices 
24. Scots property law is different to English property law and the LBTT non-
residential lease provisions have been designed, as far as practical, to reflect Scots 
law and practices.  Features of the approach that will be set out in the amending 
legislation include: 
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Effective date 
25. A number of stakeholders have previously commented to the Bill Team that 
under SDLT, there can be a lack of clarity over the effective date of a lease where 
the tenant takes entry to carry out fitting-out works.   
 
26. The effective date under LBTT will be whichever date is the earliest of the 
tenant taking entry of the premises or the date the lease commences.  This would 
include a tenant taking entry under a fitting out licence.  The key element will be who 
has control of the premises – the landlord or the tenant.  
 
Extension of a lease 
27. Leases in Scotland are frequently extended by the execution of a minute of 
extension.  The extension of a Scottish lease does not give rise to an implied 
surrender and a regrant so unlike the situation that pertains under SDLT, under 
LBTT any extension to a lease will simply be picked up at the 3 year review point 
and the NPV recalculated to reflect the revised terms of the lease.   
 
Tacit Relocation 
28. There is no limit to the number of times a lease can tacitly relocate (other than 
the upper limit in Scots law of 175 years).  Where a lease continues past its original 
term by tacit relocation, this may give rise to an LBTT charge, or an additional LBTT 
charge and it may be necessary to notify the transaction.  
 
29. The issue of tacit relocation can be dealt with at the 3 year review or by an 
end of lease tax return reminder letter.  Tacit relocation would be dealt with as a 
variation of an existing lease and the LBTT liability recalculated accordingly.   
 
Variation of a lease 
30. Any variation in the terms of a lease under LBTT would be picked up at the 3 
year review period and the NPV calculation revised accordingly.  This means that 
unlike under SDLT there will be no need to surrender the old lease and grant a new 
lease to deal with the variation and no need to consider if overlap relief will operate. 
 
Assignation of a lease 
31. Under SDLT, an assignation of a lease is treated as a new lease.  Under 
LBTT such assignations will normally be treated as the continuation of an existing 
lease.  The outgoing tenant will be required to notify Revenue Scotland when a lease 
is assigned and the tenant should submit a final tax return.  The incoming tenant 
may require to submit a tax return when the lease is assigned if a substantial 
premium has been paid.   
 
32. The exception to the normal rule of assignations not terminating a lease is 
when the lease was subject to a tax relief with no tax paid.  In those cases, tax is 
charged at assignation with the unexpired period of the lease treated as a new lease. 
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Partnerships  
33. The Bill broadly replicates the existing SDLT provisions on the treatment of 
partnerships.  Therefore, the taxation of land transactions involving partnerships 
under LBTT would continue to operate as it had before under SDLT.  The Scottish 
Government will continue to work with stakeholders to address any specific issues 
relating to partnerships and to monitor the operation of the provisions when the 
collection of LBTT begins. 
 
34. The Scottish Government intends to bring forward an amendment to the Bill to 
add a power that would allow Scottish Ministers to amend the partnerships schedule 
in the future.  Such a power would be subject to affirmative procedure.  The Scottish 
Government also intends to bring forward some minor technical amendments at 
stage 2, but none are substantive in nature.   
 
35. The policy rationale underpinning the partnerships provisions contained in 
Schedule 17 is as follows.  Part 2 of Schedule 17 contains general provisions.  
Paragraph 2 defines the term “partnership”.  Paragraph 3 makes it clear that 
chargeable interests are to be treated as being held by the partners as opposed to 
by the partnership.  In Scots law, partnerships have their own legal personality.  
Paragraph 4 sets out the general principle that an acquisition of an interest in a 
partnership is not a chargeable interest except as specifically provided for in Part 4 
of Schedule 17, and in paragraphs 17 and 31 of Schedule 17.   
 
36. When a partnership enters into a land transaction, LBTT liability arises in the 
same manner as it would for private individuals or companies entering a land 
transaction.  However, Part 4 makes special provision for transfers of chargeable 
interests into partnerships by a partner or a connected person, or by a person 
transferring a chargeable interest to a partnership in return for an interest in the 
partnership or a connected person.  When this occurs, there is an LBTT “discount” 
given to the partnership in proportion to the partnership share held by the partner or 
person transferring the chargeable interest to the partnership.  For example, if an 
existing partner transfers a plot of land to a partnership of four partners who each 
have a quarter share in the partnership, the LBTT charge to the partnership will be 
reduced by a quarter to reflect the fact that the partner who transferred the 
chargeable interest will, through being a partner in the partnership, retain a quarter 
interest in the land.  The method for calculating the chargeable consideration in such 
circumstances (referred to as the ‘sum of the lower proportions’ calculation) is set out 
in paragraphs 13 and 14 of Schedule 17. 
 
37. Part 5 of Schedule 17 makes similar provision for transactions involving a 
transfer from a partnership to one of the partners.   
 
38. Part 6 makes special provision for Property Investment Partnerships (PIPs).  
PIPS are partnerships whose sole or main activity is investing in or dealing in a 
chargeable interest.  In essence, the provisions are anti-avoidance in nature and aim 
to prevent the “wrapping” of land and property in a partnership structure to avoid 
LBTT liability when the underlying partners who indirectly own the partnership 
property transfer interests in the partnership.  Paragraph 31 achieves this by 
providing that a transfer of an interest in a PIP is treated as a land transaction.   
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39. Part 7 of Schedule 17 makes special provision for the application of certain 
exemptions, reliefs (such as group relief and charities relief) and notifications to 
partnerships.   
 
 
Trusts 
40. The LBTT Bill as introduced broadly replicates the SDLT legislation governing 
trusts.  The Scottish Government has now considered the LBTT provisions on trusts, 
and is proposing to bring forward amendments to the provisions at stage 2, with 
further possible amendment at stage 3.   
 
41. The SDLT provisions in relation to trusts include English legal concepts, such 
as Schedule 18 paragraph 3 which provides that a beneficiary in a trust is to be 
treated as having a beneficial interest in the trust property despite the fact that no 
such interest is recognised by the law of Scotland.  The Scottish Government is 
working with stakeholders to resolve this, and intends to bring forward an 
amendment at stage 2.   
 
42. Another issue relating to trusts is the treatment of land transactions involving 
bare trusts.  Bare trusts differ from settlement trusts.  In a bare trust, the beneficiary 
has full entitlement to the assets of a trust.  Such trust arrangements are used when 
a trustee is appointed to deal with property for a minor or a person with a disability.  
Bare trusts are also used for the when a trustee holds the trust property as nominee 
for somebody else.  In the latter category, it can be the case that the trust is set up to 
keep the beneficiary’s interest confidential, perhaps for tax avoidance purposes.   
 
43. When the Bill was introduced to Parliament, the Scottish Government stated 
in the Policy Memorandum accompanying the Bill that it intended to review the 
provisions relating to bare trusts.  It was intimated that the Scottish Government 
would consider bringing forward an amendment to make the bare trustee liable for 
LBTT.  The Scottish Government has now had the opportunity to consider the 
position more fully.  After careful consideration, we have come to the view that 
liability to pay LBTT should remain with the beneficiary, who holds the economic 
interest in the chargeable interest that gives rise to LBTT liability.  However, the 
Scottish Government intends to bring forward an amendment to the Bill to give 
Revenue Scotland a right of recovery against the bare trustee.  We also propose to 
amend paragraph 3 of Schedule 18 at Stage 2 to better reflect the Scots law of 
trusts. 
 
Residential Property Holding Companies 
44. The LBTT Bill contains a power to allow Scottish Ministers to make 
regulations to ensure that qualifying transfers of interests in “residential property 
holding companies” are subject to LBTT.  When there is a transfer of interest in 
relation to such a company and the transferee obtains the right to use or occupy that 
property, such a transfer ought to be subject to LBTT as it would had the ownership 
of the property been transferred in other types of transactions between private 
individuals or companies. 
 
45. The Scottish Government intends to bring forward some minor amendments 
to the regulation making power.  One such amendment would give Scottish Ministers 
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the flexibility to set different tax rates and bands for charging the transfer of interest 
in a Residential Property Holding Company.  A further amendment will be brought 
forward to clarify that the regulations can be made to cover residential properties that 
are part of larger property holdings.   
 
46. However, the provisions in section 47 will remain as a regulation making 
power that can be used by Scottish Ministers in the future should it become apparent 
that corporate mechanisms are being employed to “wrap” residential property. 
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