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Wednesday 19 March 2014 
 
The Committee will meet at 10.00 am in Committee Room 3. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Revenue Scotland and Tax Powers Bill: The Committee will take evidence on 

the Bill at Stage 1 from— 
 

Dave Moxham, Deputy General Secretary, Scottish Trades Union 
Congress; 
 
Joanne Walker, Technical Officer, Low Incomes Tax Reform Group. 
 

3. Work programme: The Committee will consider a paper by the clerk. 
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Finance Committee 
 

9th Meeting, 2014 (Session 4), Wednesday, 19 March 2014 
 

Revenue Scotland and Tax Powers Bill – written submissions 
 
Purpose 
 
1. The purpose of this paper is to provide background information for the 
Committee’s evidence session with the Low Incomes Tax Reform Group (LITRG) 
and the STUC. 

Background 

2. The written submission on the Bill from the LITRG is attached. A submission 
from the STUC will also be circulated in advance of the meeting. Additionally, the 
Committee may also wish to refer to the written submission from Unison. 

3. The Committee’s adviser has prepared a summary of the written submissions 
from LITRG and Unison. This summary is attached as the annexe to this note. 

Conclusion 

4. Members are invited to consider the above information in relation to this 
evidence session.  

Catherine Fergusson 
Senior Assistant Clerk to the Committee 

http://www.scottish.parliament.uk/S4_FinanceCommittee/LOW_INCOMES_TAX_REFORM_GROUP_TP.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/UNISON_SCOTLAND_TP.pdf
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Evidence submitted by the Low Incomes Tax Reform Group and Unison 
Scotland 
 
This paper summarises the evidence submitted by these two organisations under the 
headings suggested in the Call for Evidence. 
 
The Scottish Government’s overall policy objectives in introducing the Bill and 
whether the Bill reflects–  
“Adam Smith’s four maxims with regard to taxes: certainty, convenience, 
efficiency and proportionate to the ability to pay”  
 
LITRG: The RSTP Bill is well drafted and reflects the consultative approach adopted 
by the Scottish Government for designing RS and the tax administration framework. 
We note that the Bill is intended to reflect Adam Smith's four maxims and this, as 
well as ensuring that the tax system is appropriate to Scotland and its values, 
informs our comments. There are some gaps in the Bill, in particular areas, such as 
penalties, where powers would be better in the primary legislation rather than in 
secondary legislation as proposed. 
 
The proposed approach to the establishment and constitution of Revenue 
Scotland as a non-Ministerial Department and its membership  
 
No submissions. 
 
The functions of Revenue Scotland 
 
LITRG: The provision that RS must publish delegations and directions is welcome as 
is the provision that delegation does not remove the ability or responsibility of RS to 
exercise that function.  While it may be implicit that a delegatee cannot exceed RS 
powers when carrying on a function, an explicit provision would ensure taxpayers 
were aware of this vital safeguard and the Bill should provide for the application of 
the Charter to delegatees. The provision for a Charter is particularly welcome and 
important in the case of unrepresented taxpayers. LITRG consider that RS should be 
expected to uphold the behaviours and values of the Charter as the taxpayer is and 
not simply aspire to them. There should be a duty placed on RS to consult on the 
Charter along with a duty to report annually on performance against it.  LITRG would 
like to see the Bill place the guardianship of the Charter in the hands of the Scottish 
Public Services Ombudsman.  Rather than from time to time, RS should be required 
to review the Charter regularly, at least every three years. 
 
Unison:  RS will delegate some operational functions to SEPA and Registers of 
Scotland.  Unison have members in SEPA and they are concerned to ensure 
adequate funding and sufficient powers and protocols to enable staff to do their work 
in collaboration with RS, RoS and Local Authorities.  Clarity is needed on if, how and 
when information is shared between the different organisations.  There is anecdotal 
information from members about illegal, unregulated landfill sites where no action or 
enforcement action is being taken at the moment.  With the addition of SLfT on 
illegal dumping, it is important that SEPA is provided with the resources needed to 
tackle this issue.  An essential issue will be compatibility of information systems and 
the Committee will want to seek reassurance that all necessary systems will be 
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operational by April 2015. 
 
RS's general function of collection and management may give it the power to issue 
an amnesty, negotiate compromise settlements or provide specific or general 
concessions. Recognising that such powers are normal, they should nevertheless 
only be exercised under close political scrutiny as they may be controversial, for 
example, HMRC's agreement with Vodafone. The Taxpayers' Charter must include 
strict standards expected of all taxpayers and specifically highlighting types of 
unacceptable practice by many well-known companies. 
 
The independence of Revenue Scotland 
 
LITRG: Section 8 permits Ministers not to publish their guidance to RS.   LITRG 
wonder what exceptions are envisaged.  
 
The investigatory powers of Revenue Scotland 
 
LITRG: A designated investigation officer need not be a member of staff of RS 
[section 111].   The Bill should make explicit that a designated investigation officer 
cannot exceed RS powers and should provide that the Charter applies to them.  
Where an officer removes documents, he should be required to inform the taxpayer 
of their right to request a receipt or a copy and the right to compensation on loss of 
the document should extend to consequential loss [section 142].  [LITRG raise 
concern that there could be a drafting error in S147(2)(b) and 172(2(b) as they 
provide that no offence is committed under these sections if an information notice 
has already been given.  I do not believe there is an error here as these two sections 
apply to the concealment, destruction or disposal of a document after a person has 
been informed that an information notice will be issued.  Concealment etc. after the 
information notice has been issued is dealt with separately in sections 146 and 171.] 
 
Unison: SEPA, in its response to consultation, considered that it should have the 
power to inspect domestic premises in search of records involving illegal activities as 
such records may be held in any premises.  This power is not in the Bill and Unison 
urge the Committee to support changes to allow this, subject to appropriate 
safeguards and that it is not used disproportionately. 
 
The proposed approach to the Scottish tax tribunals 
 
LITRG: The judicial system must be open to all taxpayers whether represented or 
not but there is no legal aid available for most tax cases.  It is not clear that the Bill 
as drafted ensures the independence of the President of the Tribunals who is 
appointed by Ministers.  It is not explicit that the President has the security of the five 
year initial term granted to members [Schedule 2, paragraph 11].  Given that it will 
take time to build up a body of Scottish case law, guidance from RS on the extent to 
which they will regard UK cases as persuasive or binding will help provide taxpayers 
some certainty.  There are likely to be problems with the administration of taxes that 
can only be cured by judicial review which should be available to those on low 
income as well.  In a recent consultation, LITRG has responded to the UK Ministry of 
Justice that: 
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1. Judicial review should be extended rather than restricted;  
2. That representative bodies should be allowed to bring judicial review cases; 

and 
3. That, where appropriate, lower courts and tribunals should be empowered to 

hear judicial review cases, making it less costly and burdensome. 
 
In the context of the Bill, it would be helpful if section 40 explained when judicial 
review could apply making the provision more accessible to the ordinary taxpayer. In 
section 41, there should be duty to ensure that the venue for the hearing should be 
reasonably accessible to the taxpayer, particularly if disabled. 
 
The General Anti-Avoidance Rule  
 
LITRG: A GAAR is appropriate to protect the tax system but taxpayers, particularly 
those who are unrepresented and required to self-assess, are entitled to clear 
legislation with certainty of effect.  Clarity and certainty in the legislation counter tax 
avoidance.  To increase certainty, LITRG suggest: 
 

1. Sole or main purpose is used in section 58 rather than the wider and less 
certain main purpose or one of the main purposes; 

2. The notice of counteraction in section 64 should set out the taxpayer's rights 
of appeal; 

3. RS should publish guidance on what is and is not caught by the GAAR, to be 
updated from experience but must be available from April 2015; 

4. In the absence of a statutory clearance, any capacity of RS to provide a non-
statutory clearance should be publicised; and  

5. Thought should be given to providing an Advisory Panel with commercial 
experience as for the UK GAAR. 

 
Unison:  Apart from matters of direct interest to its members, the other focus of their 
submission is tackling tax dodging.  They recognise the Scottish Government's 
commitment to a tough stance on tax avoidance and the attempt to go further than 
the UK GAAR but they hope to persuade the Committee that more could and should 
be done to make tax avoidance in areas under the remit of RS as difficult as 
possible. Unison refer to TUC criticism of the UK narrow GAAR and also set out 
matters in other legislation that could assist in reducing tax avoidance such as 
barring companies avoiding tax from eligibility for public contracts, greater 
transparency in company accounts and extending freedom of information legislation 
to companies delivering public services.  While welcoming the SG's resistance to 
calls for a narrow GAAR, Unison believe that the GAAR could be further 
strengthened by borrowing, for example, some more of the European Commission’s 
Recommendations on aggressive tax planning. 
 
With a view to powers over further taxes, the Scottish GAAR should be extended to 
cover international transactions such as have been highlighted as abusive in press 
reports recently but which are explicitly excluded from consideration by the UK's 
GAAR. Two further indications of artificiality should be added: 
 

1. The arrangement or series of arrangements results in a significant tax benefit 
but this is not reflected in the business risks undertaken by the taxpayer or its 
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cash flows; and 
2. The expected pre-tax profit is insignificant in comparison to the amount of the 

expected tax benefit. 
 
The EU guidance is that it should be for the taxpayer to demonstrate that the 
arrangements are not artificial but section 62 puts the burden of proof on RS. 
 
Unison would support the introduction of a provision in the Bill requiring disclosure of 
tax avoidance schemes [DOTAS].  The TUC report points out that the UK GAAR 
panel members are all drawn from the tax avoidance industry which make consent to 
the application of the GAAR unlikely in most cases.  If there is pressure on Ministers 
to introduce an advisory panel for the Scottish GAAR it must be done in a 
transparent way with truly independent members. Unison urges the Committee to 
recommend that Ministers take on widespread public concern about tax dodging and 
ensure that they do everything possible to stamp it out. 
 
The proposed approach to tax returns, enquiries and assessments  
 
LITRG: The list of taxpayer duties in section 68 is reasonable but a definition of 
taxable activities would be helpful. There should be an equivalent set of duties for 
RS. The requirement in section 69 to keep records for five years is longer than 
required by UK legislation and must be publicised by RS. The linking of the enquiry 
deadline to the due date for filing returns rather than the actual date of filing may 
encourage taxpayers to delay their returns until due. This bunching of returns around 
certain dates may prove difficult to manage efficiently [section 76]. Deadlines must 
be publicised effectively, for example the two year deadline in section 99 for claiming 
a repayment if a change in tax basis is not approved. 
 
The proposed approach to penalties  
 
LITRG: Safeguards are crucial and hence the principles and powers of penalties 
(circumstances, amounts, appeals and enforcement) should be in primary legislation 
with only administrative and procedural matters being in secondary legislation.  The 
provisions in sections 154 and 165 for reductions and sections 155 and 161 for 
suspensions of penalties are welcome but the bill should contain explicit provision for 
the percentage reduction and applicable conditions.  This would help ensure 
consistency and therefore certainty. Fairness would be promoted by taking into 
account whether the failure is deliberate or negligent, the amount involved, the 
reason for a delay and the length of a delay. There is currently no provision to appeal 
a decision by RS on a penalty reduction.  It is inequitable in section 156 to deny a 
special reduction where the taxpayer is unable to pay.  RS should take into account 
the reason the taxpayer is unable to pay as, for example, flooding of the business 
premises may be reasonable excuse for the default as well as the cause of inability 
to pay.  Sections 157 relating to reasonable excuse and 160 applying penalties to 
deliberate or careless errors are welcome as it is important that taxpayers are not 
penalised for innocent errors. 
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The proposed approach to interest on payments 
 
No submission. 
 
The proposed approach to enforcement  
 
LITRG: There should be limitation on the power to charge a fee as, for example, a 
taxpayer may not be able to pay using a fee-free method because of some disability 
[section 187]. 
 
The proposed approach to reviews and appeals 
 
LITRG: This is a particularly important area for the unrepresented taxpayer and 
LITRG consider the general powers in relation to appeal rights, mediation and RS 
review appropriate. To ensure taxpayers are aware of the option and RS have the 
powers to use it, mediation should be provided for in the Bill and it should also 
require RS to publish details of their approach and performance in relation to 
mediation. The power in section 210 for Ministers to make regulations allowing the 
postponement of tax is welcome. In some cases, interest may not be sufficient 
compensation for the loss of use of funds. RS should be required to give proper 
regard to hardship when considering a request to postpone tax.  This is a provision 
that should be in the Bill rather than in secondary legislation, the relief should not be 
unduly difficult to obtain and possibility of postponement should be properly 
publicised.  In the case of reviews, RS should publish guidance and demonstrate 
how they can guarantee independence in order to encourage taxpayers to use this 
low cost and accessible means of resolving a dispute. 
 
The financial implications of the Bill as estimated in the  
Financial Memorandum 
 
No submission. 
 
Other matters 
 
LITRG: There are over 80 instances of use of the word reasonable or similar in the 
Bill.  As a subjective term, this introduces a degree of uncertainty. Guidance from RS 
will be needed on the approach that Scotland will adopt in following UK case law, for 
example. The Bill team has committed to consulting on the secondary legislation and 
LITRG would like to see this commitment to consult made public.  Given that 
taxpayers are currently familiar with UK taxes, RS should be slow to depart from UK 
precedents and procedures without good reason.  Different time limits for keeping 
records in the two jurisdictions could trip up otherwise compliant taxpayers, for 
example. Tax and administrative burdens should be no more onerous than in the 
rest of the UK and any divergence should be in favour of the taxpayer and well 
publicised. While LITRG is mainly concerned with unrepresented taxpayers, they 
would like to see more provision in the Bill relating to the rights and duties of agents, 
both formal and informal.  Clear guidance for formal and informal agents on 
procedures for dealing with RS will be needed.  The use of the designations, the 
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2013 Act and the 2014 Act, is obscure and could create future complications.  LITRG 
suggest using LBTTA 2013 and LTA 2014 instead. 
 
In the case of unrepresented taxpayers, RS guidance will be the principle source of 
information on the tax system and the approach of RS.  It must be comprehensive 
and written with the unrepresented taxpayer in mind. Written in plain English, and 
easy to understand it must not oversimplify the law to the extent it is misleading or 
incorrect. 
 
Gavin McEwen 
13 March 2014 
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