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3. Children and Young People (Scotland) Bill: The  Committee  will  take
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Finance Committee 
 

5th Meeting, 2014 (Session 4), Wednesday 19 February 2014 
 

Revenue Scotland and Tax Powers Bill 
 
Introduction 

1. The Revenue Scotland and Tax Powers Bill (RSTP Bill) was introduced by 
the Scottish Government (“The Government”) on 12 December 2013. Its Financial 
Memorandum (FM) states that— 

“The Bill makes provisions for a Scottish tax system to enable the collection and 
management of Land and Buildings Transaction Tax (LBTT) and Scottish 
Landfill Tax (SLfT) – “the devolved taxes”. (para 2) 

2. The purpose of this paper is to examine both the role of Revenue Scotland 
and the RSTP Bill’s FM. The Financial Scrutiny Unit (FSU) has provided a table 
comparing the figures detailed in the Bills’ respective FMs and this is attached at 
Annexe A. NB: This table does not include costs relating to what the RSTP Bill’s 
FM describes as “Estimates for New Activity”. 

3. The deadline for written evidence has yet to pass but three submissions have 
been received to date (from Audit Scotland, Reform Scotland and Professor Sir 
James Mirrlees). These are attached below. An FSU briefing on the Bill and the 
adviser’s briefing (which was previously circulated to members) are also attached. 

Respective Roles of Revenue Scotland/RoS and SEPA 

4. The Committee’s Stage 1 Report on the LBTT Bill contained the following 
recommendation— 

“The Committee recognises that LBTT is not due to be implemented until April 
2015 but is nevertheless concerned about the current lack of clarity regarding 
the respective roles of Revenue Scotland and RoS, especially in relation to 
compliance activity and recommends that this is addressed as a matter of 
urgency.” 

5. The Government’s response to this recommendation was as follows— 

“The Scottish Government agrees that delineating the respective responsibilities 
of Revenue Scotland (RS) and Registers of Scotland (RoS) is a high priority. 
This work will be undertaken through the Tax Administration Programme. RS 
and RoS are working together to map jointly all of the processes that will be 
followed for the collection of LBTT, with compliance being a high priority. This 
work will be a key priority for the programme over the months ahead. A good 
overview of policy and process is an important first step before deciding the 
responsibilities of individual bodies, as otherwise there would be a risk of 
unhelpful gaps or duplication of effort. The Scottish Government will report back 
to the Committee on its progress and, in due course, how the responsibilities 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/70929.aspx
http://www.scottish.parliament.uk/S4_Bills/Revenue%20Scotland%20and%20Tax%20Powers%20Bill/b43s4-introd-en.pdf
http://www.scottish.parliament.uk/S4_Bills/Revenue%20Scotland%20and%20Tax%20Powers%20Bill/b43s4-introd-en.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_14-16.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Adviser_Briefing.pdf
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are to be divided. This work will culminate in a formal agreement between RS 
and RoS that the Scottish Government has committed to making public.” 

6. The Committee’s Stage 1 Report on the LfT Bill contained a similar 
recommendation— 

“The Committee recognises that LBTT is not due to be implemented until April 
2015 but is nevertheless concerned about the current lack of clarity regarding 
the respective roles of Revenue Scotland and RoS, especially in relation to 
compliance activity and recommends that this is addressed as a matter of 
urgency.” 

7. To which the Government responded— 

“The forthcoming Revenue Scotland and Tax Powers Bill will set out a clear 
statutory framework which provides for the delegation of some or all of Revenue 
Scotland’s powers and functions to SEPA in relation to the collection and 
management of Scottish Landfill Tax, and we look forward to the Committee’s 
views on these provisions in due course. Other aspects are operational 
decisions and are part of the ongoing planning and development for April 2015 
delivery and will be taken forward in a timely fashion.  

The Cabinet Secretary for Finance, Employment and Sustainable Growth has 
written to the Delegated Powers and Law Reform Committee accepting 
Committee’s strong recommendation ‘that the Scottish Government improve the 
transparency and accountability of the delegation of functions from the Tax 
Authority to SEPA by requiring publication of any such delegation’. The Scottish 
Government will reflect on how best to give effect to this in the forthcoming 
Revenue Scotland and Tax Powers Bill.” 

8. During the Committee’s consideration of the LfT Bill at Stage 1, the Bill Team 
stated— 

“we also register the point that the division between Revenue Scotland’s 
responsibilities and those of SEPA—or of Registers of Scotland, in the case of 
land and buildings transaction tax—is not cast in stone. The division between 
those two sets of responsibilities is not legislated for, although we expect to 
address the issue in the tax management bill that we will introduce towards the 
end of this year.”1 

9. Revenue Scotland also stated in oral evidence that— 

“A lot of the powers and issues that we have been discussing, in relation to 
which we need to make a clear distinction between SEPA and ourselves, will 
arise when we discuss the proposed tax management bill rather than the 
Landfill Tax (Scotland) Bill. However, even when we have the tax management 
bill a further document will need to accompany the legislation. There will need to 
be a formal agreement between revenue Scotland and SEPA. The two 
organisations are already clear that we will need to develop that once the tax 

                                            
1
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8782&mode=pdf 
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management bill is sufficiently far through its consideration. That should be a 
public document that the committee will have an opportunity to scrutinise.”2 

10. The adviser’s briefing paper3 states that— 

“Section 4 gives Revenue Scotland (RS) the power to delegate functions 
relating to LBTT to the Keeper of the Registers of Scotland [the Keeper] and 
functions relating to SLfT to the Scottish Environment Protection Agency 
[SEPA] but secures both RS’s power to direct how delegated powers are to be 
exercised and its continuing responsibility for those functions. Except where 
publication would prejudice the effective exercise of its functions, information on 
delegations and directions to the Keeper and SEPA must be published by RS 
and laid before the Scottish Parliament.” 

Original Estimates 

11. In June 2012, the Government placed in SPICe a document containing the 
estimated costs of administering the two devolved taxes (attached at Annexe B). 
The document sets out the estimated costs (to April 2020) for the administration of 
the devolved taxes by HMRC (“Option A”) as compared to the estimated costs for 
the establishment of Revenue Scotland and administration of the devolved taxes 
by it, Registers of Scotland (RoS) and SEPA over the same period (“Option B”). 
Whilst the document did not provide a detailed breakdown of the basis for these 
estimated costs, the estimate for option B was 25% lower than for option A 
(£16,706,000 as compared to £22,274,000). 

12. The FMs for the LBTT and LfT Bills contained identical figures for the setting 
up and running of Revenue Scotland over a five-year period. When added to the 
estimated set-up and running costs for the collection of both taxes by RoS and 
SEPA, the overall total cost was £16,706,000. 

Revenue Scotland and Tax Powers Bill: Financial Memorandum 

Costs to the Scottish Government 
13. The RSTP Bill’s FM states that “the initial estimates of the costs of 
establishing and running the devolved taxes have been reviewed and revised.” 
(para 10) It goes on to state, however, that— 

“The total for the areas of cost set out at paragraph 7 above remains £16.7m. 
The revised costs are directly comparable with HMRC’s estimate for 
administering two ‘like for like’ taxes to SDLT and LfT and continue to reflect the 
25% saving originally identified by the Scottish Government.” (para 11) 

14. The RSTP Bill’s FM further states that— 

“Alongside those revisions to previously estimated costs, additional costs have 
been identified in relation to three areas not included in previous cost estimates, 
and outwith the scope of HMRC’s comparable estimate.” (para 12) 

                                            
2
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8313&mode=pdf 

3
 http://www.scottish.parliament.uk/S4_FinanceCommittee/Adviser_Briefing.pdf 
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15. The FM provides a table summarising the total estimated costs of the Bill 
(containing both revised and new costs) after paragraph 15. This is reproduced 
below: 

Summary of costs Purpose  Total cost over period 
July 2013-March 2020 (£000) 

Revenue Scotland staff set-up  1,810 

Revenue Scotland non-staff set-up  455 

Revenue Scotland staff running costs  6,550 

Revenue Scotland non-staff running 
costs  

3,700 

RoS staff set-up  250 

RoS non-staff set-up  85 

RoS staff running costs  1,200 

RoS non-staff running costs  425 

SEPA set-up  625 

SEPA running costs  1,600 

Total for revisions of costs 
previously estimated for LBTT and 
SLfT  

16,700 

ESTIMATES FOR NEW ACTIVITY 

Additional compliance activity in FY 
2015-16  

230 

IT investment in Revenue Scotland  1,500 

Set-up and running of Scottish Tax 
Tribunals  

730 

Costs to SEPA of processing and 
administering SLfT from illegal dumping  

1,050 

Total estimate for new activity  3,510 

Total  20,210 

 
16. When asked in stage 1 evidence on the LBTT Bill whether he felt the FM’s 
figures relating to the set-up and running costs of Revenue Scotland were robust, 
the Cabinet Secretary replied “I do, yes.” He also explained that “there is a line for 
contingency throughout the figures…I think that position is reasonable.”4 

17. In oral evidence on the LfT Bill, Revenue Scotland stated— 

“I emphasise that all the Revenue Scotland and SEPA figures in the 
memorandum represent our best estimates at the time the legislation was being 
put together…As we work through things in more detail, we will refine our 
estimates and understanding, but the breakdown on page 25 is the current 
planning assumption.”5 

                                            
4
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8360&mode=pdf 

5
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8313&mode=pdf 
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Revised Costs Previously Estimated for LBTT and LfT Bills 

Revenue Scotland estimated set-up costs (paras 16 – 19) 
18. The FM provides tables containing the total estimated set-up costs for 
Revenue Scotland after paragraph 19 (tables 2 and 3). It states that staff set-up 
costs— 

“have been re-profiled from previous estimates and now reflect the recruitment 
of additional staff required for the set-up phase from October 2013 to March 
2015 and the appointment of permanent staff for Revenue Scotland from 
October 2014 to facilitate training and familiarisation on the legislation and 
operational systems, processes and procedures prior to the commencement 
date for the collection of the devolved taxes.” 

19. In their joint six-monthly progress update on the implementation of LBTT 
dated 4 October, Revenue Scotland/RoS stated that they were in the process of— 

“defining the resources that will require to be in place and trained in time for the 
collection of taxes to start in April 2015…We expect this review of the staffing 
requirement for both the remaining period of set up, the final build up towards 
live operation and then operational steady state to be completed by 
December.”6 

20. The FM also states that Revenue Scotland’s “non-staff set-up costs now 
reflect an additional set-up charge…for the provision of Revenue Scotland’s 
standard desktop IT equipment and telephony.” (para 18) Table 3 indicates that 
this amounts to an additional £100,000. 

21.  The total estimated set-up costs for Revenue Scotland in the RSTP Bill’s FM 
are £610,000 higher than those provided in the LBTT and LfT Bills’ FMs. 

Revenue Scotland estimated running costs (paras 20 – 21) 
22. The FM provides tables containing the total estimated running costs for 
Revenue Scotland (staff and non-staff) after paragraph 21 (tables 4 and 5). As 
noted in the FSU comparison, changes to some of the budget line titles mean that 
there is not always direct read across, but the total annual estimated running cost 
in the RSTP Bill’s FM is £160,000 lower than stated in the LBTT/LfT Bills’ FMs. 

Registers of Scotland estimated set-up and running costs (paras 22 - 25) 
23. Tables containing the estimated costs to the Government of RoS collecting 
LBTT on behalf of Revenue Scotland are provided after paragraph 24 (tables 6 
and 7). The estimated costs within these tables show no change in comparison to 
those provided in the LBTT Bill’s FM. 

SEPA estimated set-up and running costs (paras 26 - 29) 
24. Tables containing the estimated costs to the Government of SEPA collecting 
LfT on behalf of Revenue Scotland are provided after paragraph 27 (tables 8 and 
9) Again, changes to some of the budget line titles mean that there is not always 
direct read across, but the total estimated set-up cost is £85,000 higher in the 

                                            
6
 http://www.scottish.parliament.uk/S4_FinanceCommittee/Eleanor.pdf 
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RSTP Bill’s FM than in the LfT Bill’s FM. SEPA’s total annual estimated running 
costs are also £20,000 higher in RSTP Bill’s FM than in the LfT Bill’s FM. 

Estimates for New Activity 

Additional investment in compliance and investigation (paras 30 – 38) 
25. The FMs for the LBTT and LfT Bills stated that “further planning work is 
required to decide on the respective roles that Revenue Scotland and RoS/SEPA 
will have in relation to compliance activity.” The FMs included £350,000 in annual 
running costs for compliance activity within the estimated running costs for 
Revenue Scotland. These costs related to the collection of both LBTT and Landfill 
Tax. The LfT Bill’s FM also included £75,000 in annual running costs for SEPA for 
risk assessment, compliance activity and ensuring debt collection. It also pointed 
out that SEPA would be able to draw on existing enforcement staff. 

26. Whilst the RSTP Bill’s FM notes that the costs set out in the original estimate 
of £16.7million “include some investment in compliance and investigation activity” 
(para 30), it states that “modest additional investment in compliance activity…can 
generate significant increases in revenue” (para 38). Table 10 estimates the 
annual costs of the proposed additional compliance activity to be £230,000 
(£150,000 for Revenue Scotland compliance staff and £80,000 for SEPA 
investigations staff). The FM states that “this investment would be made with a 
target for Revenue Scotland and SEPA of collecting tax due to at least offset the 
additional cost.” (para 39) 

27. During stage 1 evidence on the LBTT Bill, the Bill Team stated that— 

“the resource plans for Revenue Scotland are still at a fairly early stage, but we 
believe that we have made adequate allowance in those plans for what we have 
called compliance activity, rather than anti-avoidance activity, although the two 
are closely related.”7 

28. RoS also stated at Stage 1— 

“Another issue is the potential scope for ROS in relation to compliance work. 
We appreciate that that will be considered as part of the tax management bill, 
but we are trying to get a feel for the range of options and potential scenarios, 
so that we ensure that any exercise to capture system requirements that we 
undertake notes all the options.”8 

29. In oral evidence on 30 October 2013, Revenue Scotland stated— 

“There will be other activities, for example, if there were any need to pursue bad 
debts or analyse data sets, where it is less obvious that they would naturally fall 
to Registers of Scotland, so Revenue Scotland will take on such responsibilities. 

“Compliance” is quite a broad term. A number of strands of work are going on. 
In some of that work—I know that it is of interest to the committee—we are 

                                            
7
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8027&mode=pdf 

8
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8360&mode=pdf 
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looking at which things are done by Registers of Scotland and which are done 
by Revenue Scotland.”9 

30. During stage 1 evidence on the LfT Bill, SEPA confirmed that the FM’s 
estimates would be “adequate to cover our estimate, which is based on our 
operational experience of inspecting and dealing with landfill sites.”10 However, it 
further stated that “if, after discussions with Revenue Scotland, SEPA’s role 
expands to include enforcement, we will have to discuss with the organisation the 
financial arrangements for taking on that role.” 

31. The Committee’s stage 1 report on the LfT Bill, contained the following 
question— 

“The Committee asks the Government to clarify whether the resources which 
have been allocated to Revenue Scotland for compliance activity include 
additional resources for SEPA to identify and deal with illegal sites.”11 

32. The Government’s response was as follows— 

“Revenue Scotland’s resources will be used to pursue appropriate care and 
management of the two devolved taxes. This includes undertaking compliance 
activity. On Landfill Tax, SEPA’s expertise will be invaluable and Revenue 
Scotland expects to allocate some of the funding available for compliance 
activity to SEPA to support its work. 

Provisions within the SLfT Bill would, if enacted, allow for the imposition of a tax 
charge based on liability arising from illegal landfill. Identifying and dealing with 
illegal landfill sites is currently part of SEPA’s current environmental activities, 
for which they receive grant funding, and in future will be part of their tax 
compliance activity.”12 

Costs of IT investment in Revenue Scotland (paras 42 – 51) 
33. Table 11 in the FM estimates total additional set-up costs of £1 million for 
Revenue Scotland IT development and annual maintenance costs of £100,000 
between 2015 and 2020 giving total additional IT costs of £1.5 million for the five 
years from April 2015. Whilst the RSTP Bill’s FM provides an explanation of the 
justification for this additional spend (as outlined below), it does not provide a 
breakdown of the basis for these estimates. 

34.  The FM states that “the original estimates assumed that IT development 
would be limited to basic functionality…with no proposals for any IT development 
in Revenue Scotland.” (para 42) The FMs for the LBTT and LfT Bills stated— 

“This cost includes the hardware set-up costs for the staff together with the 
costs of establishing the website but assumes a tax collection system design 
which does not require central database development at Revenue Scotland. A 

                                            
9
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8594&mode=pdf 

10
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8313&mode=pdf 

11
 http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fiR-13-06w.pdf 

12
 http://www.scottish.parliament.uk/S4_FinanceCommittee/SG_Response_LT_updated28Oct.pdf 
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different design may be chosen and costs will only be known following detailed 
design and procurement.” (para 42 LfT FM) 

35. The RSTP Bill proposes that Revenue Scotland “will develop a central IT 
system which will include a data repository and case management system to hold 
taxpayer information drawn from RoS and SEPA.” (para 42) Its FM states that this 
proposal “is driven primarily by the need for a robust approach to tackling tax 
avoidance, by points raised by both stakeholders and the Scottish Parliament 
Finance Committee on standards of service to taxpayers and by the need to 
provide for features of LBTT and SLfT that differ from SDLT and LfT.” (para 43) 

36. The FM further states that “the extent to which Revenue Scotland can tackle 
tax avoidance will depend on the analysis of robust information about complex 
transactions.” (para 44) In order to do this, Revenue Scotland “will require 
(particularly for LBTT) capacity to carry out some complex analysis” of data “which 
will need to be kept secure at all times” and the Government is of the view that this 
“can most effectively and securely be done by developing a central IT system 
within Revenue Scotland itself.” (para 45) 

37. The FM also states that “investing in a case management system within 
Revenue Scotland will allow a seamless transmission of data across Revenue 
Scotland, SEPA and RoS” (para 48) which will improve the experience of people 
seeking technical or detailed advice via Revenue Scotland’s helpline. It further 
states that this investment will mean that “long term record of data submitted by 
taxpayers using RoS or SEPA’s online systems can be held together in one 
secure location.” (para 48) 

38. The Committee’s stage 1 report on the LBTT Bill contained the following 
recommendation— 

“The Committee is concerned that, while the FM makes provision for an e-
Services Helpdesk and complex enquiry helpdesk within RoS, there only 
appears to be provision for a “limited helpline” within Revenue Scotland. The 
Committee asks the SG to provide further details on the proposed Revenue 
Scotland helpline including its function, an estimate of costs, staffing levels and 
whether it will be staffed by adequately trained specialist personnel.”13 (para 75) 

39. The Government’s response was as follows— 

“The Scottish Government agrees that the issue of providing appropriate help 
and support to taxpayers is very important. RS, RoS and SEPA are working 
together to assess likely demand and plan for the provision of suitable and 
coordinated support to taxpayers, including via effective helplines. The 
respective organisations will draw on input from professional bodies and 
taxpayer representatives to ensure that their planning in this area is as well-
informed as possible. RS, RoS and SEPA will be happy to describe these plans 
to the Committee once drawn up.14 

                                            
13

 http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-13-04w.pdf 
14

 http://www.scottish.parliament.uk/S4_FinanceCommittee/LBTT_response.pdf 
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40. In their joint six-monthly progress report on the implementation of LBTT 
dated 4 October 2013, Revenue Scotland/RoS stated— 

“It is already clear that the taxpayer-facing elements of the system will be 
developed by RoS, to ensure convenience for taxpayers given the close fit with 
land registration. RoS is in the requirements gathering phase of the project with 
detailed work continuing throughout October. The result of this work will be a 
comprehensive catalogue of user interactions with the collection system which 
in turn will be translated into system requirements.”15 

41. In oral evidence on 30 October 2013, Revenue Scotland stated “we envisage 
the main helpdesk provisions will be through RoS which already has a helpdesk 
on which it can build for property transactions.” 

42. In the same evidence session, RoS confirmed that “our assumption is that, 
because of the linkage with land registration, inquiries will come through the RoS 
helpdesk.” 

43. RoS went on to explain that its— 

“intention is that the helpdesk will answer as many questions as possible up 
front. We recognise that there will be some more complex matters that would 
still fall to RoS to answer, and which would be referred to a second-line system 
of support. We also recognise that there will infrequently be especially complex 
tax policy matters that may have to be referred to colleagues at Revenue 
Scotland.”16 

44. The RSTP Bill’s FM states that during the passage of the LBTT Bill, it 
became apparent “that there were some areas where the most appropriate 
approach involved some additional administrative effort to achieve a better 
outcome for the taxpayer.” (para 49) Giving the example of commercial leases, for 
which the tax liability will be reviewed every three years (a policy that had not been 
developed when the original costings were provided), the FM states that such 
additional administration and analysis will necessitate the development of further 
IT capacity within Revenue Scotland. 

45. The FM states that it “also proposes some changes to previous assumptions 
on staffing numbers to release resources to support this IT investment, including 
an IT project manager, within the base set up and operating costs described 
above.” (para 51) 

Additional costs arising from policy development (paras 52 – 57) 
46. The FM states that costs relating to the dealing with of disputes arising from 
the devolved taxes by tribunals were not included in the original estimates as they 
were made on the basis of HMRC operating a “like-for-like” service. 

47. Table 12 estimates that the set-up and running costs for the Scottish Tax 
Tribunals would amount to £730,000. The FM states that “there is unlikely to be a 
material difference” between the cost to the Scottish Government of establishing 

                                            
15

 http://www.scottish.parliament.uk/S4_FinanceCommittee/Eleanor.pdf 
16

 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8875&mode=pdf 
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and running separate devolved Scottish Tax Tribunals compared to jurisdiction 
resting with the existing UK Tribunals.” (para 55) 

48. The adviser’s briefing on the Bill stated that— 

“If viewed as a standalone tribunal structure to handle LBTT and SLfT appeals, 
the provisions of the RSTP Bill appear heavily over-engineered, but the 
structure set out is effectively that of the multi-purpose Scottish Tribunals into 
which the Scottish Tax Tribunals will be merged.”17 

49. The FM states that SEPA’s administration costs arising from the LfT Bill’s 
proposal to impose taxes on illegally dumped waste had not been included in the 
original estimates as HMRC has no powers to impose such a tax under existing 
UK legislation. 

50. Table 13 states that the costs of collecting tax revenue from illegally dumped 
waste are estimated to amount to £210,000 per year. These costs do not appear 
to have been included in the LfT Bill’s FM. 

Costs on local authorities and other public bodies (paras 58 – 60) 
51. The FM does not expect any costs to arise for local authorities other than 
those associated with their roles as taxpayers. No additional administrative costs 
are expected. 

Costs on other bodies, individuals and businesses (paras 61 - 66) 
52. As with local authorities, the Bill is expected to impact on other bodies largely 
as a result of the costs of compliance with the newly devolved taxes and of any 
fees charged or penalties imposed as a result of non-compliance. No significant 
additional administrative costs are expected. 

Conclusion 

53. The Committee is invited to consider the above in its evidence session with 
the Bill Team. 

 
 

Alan Hunter 
Assistant Clerk to the Committee 

 
 
 
 
 
 

                                            
17

 http://www.scottish.parliament.uk/S4_FinanceCommittee/Adviser_Briefing.pdf 



Comparison of LBTT, Landfill Tax and Revenue Scotland & Tax Powers Bill FMs 

Period: 2013-2015 Unless otherwise stated     

£'000s LBTT Landfill Rev Scot 
& TP 

Difference bw LBTT/Landfill 
Tax and RSTP 

Revenue Scotland staff set-up costs     

Senior Management 240 240 230 -10 

Tax Administration Programme 210 210 200 -10 

Revenue Scotland Development 425 425 645 220 

Administrative Support 85 85 40 -45 

Revenue Scotland  Appeals, Disputes, Compliance and 
Corporate Support 

240 240 405 165 

IT Development n/a n/a 230 230 

Band C Change Managers n/a n/a 60 60 

Total 1200 1200 1810 610 

     

Revenue Scotland estimated non-staff set-up costs    

Systems 80 80 80 0 

Communications and branding 75 75 75 0 

Standard running costs for unit 200 200 200 0 

IT Desktop and Telephony set-up costs 100 100 100 0 

Total 455 455 455 0 

     

Revenue Scotland estimated staff running costs*    

Period: annually from April 2015     

Senior Management 220 220 90 -130 

Compliance and debt management 350 350 390 40 

Disputes and Appeals 280 280 200 -80 

Operational Policy   200 200 

Corporate and Business Services   430 430 

Communications and Complaints 240 240  -240 

Planning and Development 125 125  -125 

Administrative support 100 100  -100 

Contingency 155 155  -155 

Total  1470 1470 1310 -160 

* Budget line titles in this area have changed since the introduction of the LBTT Bill. As such, there is not always read 
across. However, the total annual estimated staff running costs are £160,000 less in the Revenue Scotland Bill compared 
with the previous LBTT and Landfill Tax Bills 
     

Revenue Scotland estimated non staff running costs*   

Period: annually from April 2015     

Shared services   230 230 

Professional services   220 220 

Administration   115 115 

Communications and Branding   75 75 

IT systems support 50 50 50 0 

Website maintenance & production and updating of online 
guidance 

50 50 50 0 

Standard running costs 170 170  -170 

Appeals against LBTT charges 120 120  -120 

Legal outsourcing/debt recovery contracts 100 100  -100 

Contingency 250 250  -250 

Total 740 740 740 0 

* Budget line titles in this area have changed since the introduction of the LBTT Bill. As such, there is not always read 
across. However, the total annual estimated staff running costs are the same in the Revenue Scotland Bill compared with 
the previous LBTT and Landfill Tax Bills 
     

RoS estimated staff set-up costs     

Staff costs of planning, overseeing, and implementing 
changes prior to 2015 

250 n/a 250 0 

Total 250 n/a 250 0 

     

RoS estimated non-staff set-up costs     

Familiarisation of solicitors with new systems 10 n/a 10 0 

Build cost of new LBTT system 75 n/a 75 0 

Total 85 n/a 85 0 

     



Period: 2013-2015 Unless otherwise stated     

£'000s LBTT Landfill Rev Scot 
& TP 

Difference bw LBTT/Landfill 
Tax and RSTP 

RoS estimated staff running costs     

Period: annually from April 2015     

e-Services Helpdesk 130 n/a 130 0 

Provision of complex enquiry helpdesk 60 n/a 60 0 

Additional costs associated with system support and new 
chargeable transactions 

20 n/a 20 0 

Intake process cost 30 n/a 30 0 

Total 240 n/a 240 0 

     

RoS estimated non-staff running costs     

Period: annually from April 2015     

Additional IT maintenance & support costs 20 n/a 20 0 

Annual cost of providing data to HMRC 15 n/a 15 0 

Additional costs associated with new chargeable 
transactions 

50 n/a 50 0 

Total 85 n/a 85 0 

     

SEPA estimated set-up costs*     

Bill Development, Business Development, Operational 
Guidance 

n/a  55 55 

SLfT Management Band B n/a  40 40 

SLfT Specialist n/a  55 55 

Project Management n/a  90 90 

Setting up IT systems/Information Systems** n/a 350 350 0 

Staff Training/Training** n/a 25 15 -10 

Corporate Legal Support n/a  20 20 

Develop guidance for staff n/a 75  -75 

Contribution to policy & legislative development in 2013-14 n/a 50  -50 

Costs associated with promoting new Scottish Landfill Tax 
arrangements 

n/a 15  -15 

Training for landfill operators staff n/a 25  -25 

Total  n/a 540 625 85 

     

* Budget line titles in this area have changed since the introduction of the Landfill Bill. As such, there is not always read 
across. However, the total estimated set-up costs are £85,000 more in the Revenue Scotland Bill compared with the 
previous Landfill Tax Bill 
** Budget line titles slightly different in Landfill and RSTP Bills   

     

SEPA estimated running costs*     

Period: annually from April 2015     

Quarterly waste data SLfT tax return processing and initial 
sense check 

n/a   30 30 

Finance/Payment issues/reconciliation n/a   0 0 

General enquiries from taxpayers,helpdesk/Enquiries, 
Registration, Compliance checking** 

n/a  35 35 0 

SLfT Specialists. Site audits, policy decisions/Rev Scot 
liaison/external liaison 

n/a   85 85 

Staff management. Managing liaison with Rev Scot and 
HMRC 

n/a   30 30 

Management and Liaison with Rev Scot/Management 
liaison with Rev Scot and HMRC at senior level 

n/a  50 35 -15 

Training and Development (team and SEPA) n/a   20 20 

Administrative Officer, Office support to entire team n/a   25 25 

IS costs ongoing licensing software development and 
hardware maintenance/upgrading 

n/a   60 60 

Additional registration work n/a  10  -10 

Additional declaration work n/a  50  -50 

Risk assessment, compliance activity, ensuring debt 
collection 

n/a  75  -75 

Appeals against tax charges n/a  30  -30 

Systems, travel n/a  50  -50 

Total  n/a  300 320 20 

     

* Budget line titles in this area have changed since the introduction of the Landfill Bill. As such, there is not always read 
across. However, the total estimated annual running costs are £20,000 more in the Revenue Scotland Bill compared with 
the previous Landfill Tax Bill 

**Budget line titles slightly different in Landfill and RSTP Bills 
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ADMINISTRATION OF THE REPLACEMENT TAXES: LAND AND BUILDINGS 
TRANSACTION TAX AND THE REPLACEMENT FOR LANDFILL TAX 
 
This note sets out a comparison of the estimated future costs for administration of 
taxes that will be introduced to replace the UK Stamp Duty Land Tax and Landfill 
Tax. Collection of the Scottish replacement taxes will commence in April 2015. 
 
Option A sets out the anticipated cost for administration of “like for like” taxes by 
HMRC. These figures have been provided as indicative estimates by HMRC for 
running the UK Stamp Duty Land Tax and Landfill Tax models in Scotland after 
April 2015.   Opting for HMRC as a collection agency for the replacement taxes 
does not remove all requirements for administration from the Scottish 
Government.  A Scottish contract management function has been costed as part 
of this option.   
 
Option B sets out the estimated cost for administration by Revenue Scotland, 
with Registers of Scotland and the Scottish Environmental Protection Agency.  
This is on the basis that the taxes administered will be approved by the Scottish 
Parliament and may differ from the existing UK tax structures. 
 
Please note that costs set out in this document are provided net of VAT and at 
2012 prices. Where VAT is chargeable, it is recoverable. Comparisons are 
therefore made on the basis of anticipated final costs. Throughout, costs are 
rounded up to the nearest thousand pounds. 
 
In addition, HMRC will incur, and charge to the Scottish Government, costs to 
them of ceasing to operate a whole UK system for Stamp Duty Land Tax and 
Landfill Tax. HMRC will incur and charge these costs whoever is responsible for 
administration of the replacement taxes. So far, HMRC have indicated that these 
costs will exceed £0.5m but final figures are not yet available. 
 
Scottish Government 
Provided 14 June 2012 
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OPTION A 
 
COST ESTIMATES – ESTABLISHING AND ADMINISTERING DEVOLVED 
TAXES IN SCOTLAND: ADMINISTRATION BY HMRC 
 
Set-up Costs 
 
1. The set-up costs estimated by HMRC are as follows: 

 
 For a “like for like” replacement for Stamp Duty Land Tax administered 
 from the existing location:  
 

Function Set-up Cost 
(£000) 

Comment 

IT 
development 
cost 

2,000 Estimated for year 1 
2015/16 but part costs 
expected to fall earlier 

Project 
delivery 

   144  

People cost        0 People cost charged from 1 
April 2015 although it is 
anticipated that part-costs 
might be required earlier. 

Total 2,144  

 
 For a “like for like” replacement for Landfill Tax administered from the 
 existing location: 
 

Function Set-up Cost (£000) 

Design and set up of cloned IT 
system 

               280 

Total                280 

 
2. Opting for HMRC as a collection agency for the replacement taxes does not 
remove all requirements for administration from the Scottish Government. Our 
assessment, informed by discussion with HMRC is that the Scottish Government as 
the body setting the taxes and legally responsible for the implementation and 
administration would be required to operate the following functions: 

 Management of the HMRC contract including performance monitoring e.g. 
service levels provided to Scottish taxpayers; 

 Oversight of compliance work and debt recovery to provide assurance that all 
tax reasonably due is paid; 

 Revenue projection and performance; 

 Informing the public and advising Ministers. 
 
3. The Scottish Government has estimated that there will be a set-up cost of 
£500,000 to manage these functions.   
 
4. The total set-up cost of Option A is estimated at:  £2,924,000 
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Running Costs 
 
5. HMRC have provided estimated annual running costs as follows: 

 
 For a “like for like”  replacement for Stamp Duty Land Tax: 
 

Function Running Cost (£000) 

People costs (including IT)              2,781 

Running costs (p/a)                     6 

Total               2,787 

 
For a “like for like” replacement for Landfill Tax 
 

Function Running Cost (£000) 

Tax Administration                 600 

IT costs                   48 

Total                 648 

 
7. The Scottish Government has estimated the annual running costs for the 
contract management function described at paragraph 2 above at  £435,000. 
 
8. The total annual running cost for Option A is estimated at £3,870,000. 
 
9. The total cost of Option A for the period until 31 March 2020 is estimated 
at  £22,274,000. This has been calculated by summing the set-up costs and five 
years of the running costs. 
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OPTION B 
 
COST ESTIMATES – ESTABLISHING AND ADMINISTERING DEVOLVED TAXES 
IN SCOTLAND: ADMINISTRATION BY REVENUE SCOTLAND,  REGISTERS OF 
SCOTLAND AND SEPA 
 
Set-up Costs 
 
1. There will be set-up costs for RS, RoS and SEPA.  These are estimated to 
be as follows 
 
Revenue Scotland 
 

Function Set-up Cost (£000) 

Staffing          1200 

Non-staff costs            455 

Totals          1655 

 
Registers of Scotland 
 

Function Set-up Cost (£000) 

Staff costs  
 

           250 

Non-staff costs              85 

Total            335 

 
Scottish Environment Protection Agency 
 

Function Set-up Cost (£000) 

Staff costs            100 

Non-staff costs  
           440 

Total            540 

 
2. The total set-up cost of Option B is estimated at £2,530,000. 
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Running Costs 
 

3. There will be annual running costs for RS, RoS and SEPA.  These are 
estimated to be as follows: 
 
Revenue Scotland 
 

Function Running Cost (£000) 

Staff                 1471 

Non-staff                   740 

Total                  2211 

 
Registers of Scotland 
 

Function Running Cost (£000) 

Staff                   240 

Non-staff                     85 

Total                   325 

 
Scottish Environment Protection Agency 
 

Function Running Cost (£000) 

Staff                 250 

Non-staff                   50 

Total                   300 

 
 

4.  The total annual running cost for Option B is estimated at £2,836,000. 
 

5. The total cost of Option B for the period until 31 March 2020 is estimated 
at  £16,706,000. This has been calculated by summing the set-up costs and five 
years of the running costs. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

REVENUE SCOTLAND AND TAX POWERS BILL 
 

SUBMISSION FROM AUDIT SCOTLAND 

 

Revenue Scotland 
1. The Bill makes clear provision for the establishment of Revenue Scotland as a 
body corporate, for its members to be appointed by Scottish Ministers and for the 
appointment of a chief executive who will not be a member of Revenue Scotland. 
 
2. The Bill requires Revenue Scotland to prepare a corporate plan for each three 
year period which must be sent to Ministers for approval and, once approved, laid 
before the Scottish Parliament. The Bill also provides for Revenue Scotland to 
prepare an annual report on the exercise of its functions which must be sent to 
Ministers and laid before the Parliament.  
 
3. Provisions in the Bill prevent Ministers from giving directions to Revenue 
Scotland about the exercise of its functions although they may issue guidance which 
Revenue Scotland must have regard to.  
 
4. Once established as part of the Scottish Administration the Principal 
Accountable Officer will normally appoint the chief executive of Revenue Scotland as 
its Accountable Officer. The standard terms of appointment of an Accountable 
Officer as published in the Scottish Public Finance Manual include that the Officer is 
personally answerable to the Scottish Parliament for the exercise of their functions. 
 
Accounting and audit arrangements 
5. The Bill does not explicitly require the preparation of annual accounts or an 
external audit. However the Explanatory Notes say that “Revenue Scotland will have 
the status of a non-ministerial department, as distinct from the status of an NDPB. As 
with other NMDs Revenue Scotland will be a Crown body. Revenue Scotland is 
expected to have the status of an office-holder in the Scottish Administration, within 
the meaning of section 126 of the Scotland Act 1998, by virtue of an order under that 
Act”.  
 
6. In the absence of explicit provisions in the Bill about accounting and auditing it 
is important that the order is made and applies from the same date as the 
commencement date for the Bill as a whole. Once the Scottish Government make 
such an order then Revenue Scotland will fall within the scope of the accounting and 
auditing provisions of the Public Finance and Accountability (Scotland) Act 2000 
(PFA Act) which will require it to prepare accounts and send them to the Auditor 
General for auditing. This also provides for the conduct of performance audits.  
 
7. Whilst we understand that it has not yet been decided exactly which sets of 
accounts the taxes collected will appear in, the existing audit arrangements together 
with those provided as a result of the proposed order will ensure that I am able to 
report to Parliament on the operation of Revenue Scotland and the devolved taxes.  
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8. Prior to the Bill coming into effect we will monitor the preparations that are 
being made for implementation by Revenue Scotland in its current form as part of 
the Scottish Government through our annual audit work. 
 
Access to information 
9. As would be expected the Bill provides safeguards for taxpayer information 
held by Revenue Scotland. However the Bill also provides for circumstances in 
which taxpayer information can be disclosed and one of those is where other 
legislation requires or permits its disclosure. The PFA Act requires audited bodies to 
provide the auditor with such information as they need for the purposes of their audit 
and therefore auditors will be able to access taxpayer information when necessary. 
 
National Fraud Initiative 
10. Another purpose for which taxpayer information can be disclosed under the 
provisions in the Bill is for the prevention and detection of crime. We have discussed 
the application of the various provisions for disclosure of taxpayer information with 
Scottish Government officials who have confirmed that the provisions have been 
drafted with the intention that Revenue Scotland will be able to disclose taxpayer 
information for the purposes of the NFI. 
 
Performance information 
11. Whilst it is for Revenue Scotland to determine what performance information it 
includes in its reporting arrangements I would expect that, in line with the 
discussions about information on the Scottish Rate of Income Tax, it will include 
information on collection, enforcement, customer service and complaints as well as 
any steps being taken to ensure that all tax due is identified.  
 
12. On the basis of the comments above I am content that the Bill addresses the 
points raised in our consultation response. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

REVENUE SCOTLAND AND TAX POWERS BILL 
 

SUBMISSION FROM REFORM SCOTLAND 

 

The Revenue Scotland and Tax Powers Bill 
1. Thank you for inviting Reform Scotland to submit evidence to the Finance 
Committee as part of the committee’s consideration of The Revenue Scotland and 
Tax Powers Bill. 
 
2. Although Reform Scotland has not published its own research on how a body 
like Revenue Scotland could and should operate, the publication, Scotland’s 
Economic Future, which we published in 2011, included a chapter I wrote outlining 
how I thought a Scottish Exchequer, could operate within Scotland.  Although this 
was primarily focused on what would happen in the event of greater devolution, or 
independence, I think this is relevant when considering the creation of Revenue 
Scotland and I have included a summary of my chapter below. 
 
Extract from Scotland’s Economic Future, Chapter 11. ‘Is there a need for a 
Scottish Exchequer?’  By Ben Thomson 
 
3. In creating a new Scottish Exchequer, Scotland has a number of advantages.  
First, it starts with a blank sheet, so it is not locked into the history of development 
that leads to idiosyncratic practices.  Second, there are plenty of examples to copy 
from around the world of where treasury functions have been made to work 
efficiently, as well as learn from the mistakes of those that have not worked.  The 
creators of a new system should be shrewd enough to borrow the best of other 
systems and learn from the mistakes of others.  Third, the Scots have a tradition for 
being bold and innovative thinkers: it comes as no surprise that President Obama 
quoted Adam Smith in his speech to the Westminster Parliament in 2011 or that 
Adam Smith is a favourite author of Deng Xiaoping, demonstrating Scots’ influence 
on economic thinking in the world.  Lastly Scotland’s size with 5 million people 
should make it much more manageable to implement new systems. 
 
4. If a Scottish Exchequer is formed it should be flexible enough to change as 
the relationship with the rest of the UK changes and should set the principles that will 
drive it.  Part of the future debate should be about what those principles should be.  It 
is my belief that an effective Scottish Exchequer should be driven by the following 
four principles: 
 
Integration 
5. Many of the functions of Treasury have been divided in the past into different 
non-ministerial government departments or quangos.  The Treasury has already 
started the process of integrating these into bigger quangos such as HM Revenue 
and Customs (HMRC) but still struggles with the legacy problems of the separate 
entities that were merged into it.  It would be easier to consolidate the full 
responsibility for these functions into one central entity from the start so that the 
system of tax collection and benefits is better integrated. In addition given Scotland’s 
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population it does not need a separate Companies House, Stamp Office, Registers 
of Scotland and Inheritance Tax office. 
 
Simplicity 
6. Tolles guide of tax legislation has doubled in length since 1997 to 11,520 
pages, making it one of the longest tax guides in the world.  It therefore comes as no 
surprise that 74% of MPs require accountants to help with their self-assessment tax 
returns.  One does not need to be an expert to understand this is a system that is 
struggling under its own complexity.  A key principle of a new Scottish Exchequer 
should be to simplify many of the financial structures.  There is also an advantage to 
the rest of the UK, as UK tax guidance would no longer need to explain various 
Scots law differences in its forms and guidance.     
 
Transparency 
7. There should be clear and honest reporting that allows ministers and their civil 
servants to take decisions and incentivises them to be efficient.  It should also allow 
the public to analyse clearly and judge the performance of Scottish government.  
Adopting, for example, a corporate accounting approach to government with a 
proper profit and loss account and balance sheet would focus the administration on 
the difference between long-term capital expenditure and balancing current 
expenditure.   
 
Efficiency 
8. There is far too much inefficiency, both between different layers of 
Government and within each layer of Government.  The role of an efficient treasury 
is to determine clearly the department or level of Government responsible for 
spending including procurement and provide suitable ways to incentivise efficiency 
without creating more bureaucracy or centralisation. 
 
9. In summary, The Scottish Exchequer should be driving the finance functions 
of Scottish government and its ministers, led by the Treasurer, with the task of 
raising and managing the public sector finances of Scotland. 
 
The Scottish Policy Unit 
10. One fundamental problem with the Treasury is that it is often in conflict on 
policy with other government departments and the Prime Minister’s Office.  The 
Treasury has a huge influence on all other ministerial departments to ensure they 
live within their budgets and this creates a natural and largely healthy tension to 
ensure efficiency within all parts of government to spend efficiently.  However there 
is also a deeper reason for the tension that is less healthy.  At present, economic 
policy is set by the Treasury and the Prime Minister’s Strategy Unit (now part of the 
Cabinet Office) as well as each ministry also setting policy for its particular area of 
responsibility.  All of these policy units will have economists determining what effect 
the impact of their policies will have on the economy and the efficiency of public 
services.  One can understand the logic for this system but it has led to inefficiency 
and a lack of clear authority on long-term policy creation.  This was particularly 
accentuated in Gordon Brown’s years as Chancellor with the economic unit within 
the Treasury widening its sphere of influence into departmental policy of other 
ministries and controlling it through the budget process.  In particular there was a 
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culture of antagonism between the Prime Minister’s Strategy Unit and the Economic 
Policy Unit of the Treasury.  
 
11. The problem with the Treasury setting policy through the budget process is 
that it tends to predispose towards a short-term approach to government.  The 
management of government finances is predominantly focused on the next year and 
does not tend to look beyond a three-year time horizon.   The very nature of the 
Treasury means the type of civil servants who are attracted into the department are 
those that are risk adverse.  This means that long-term reform proposals put forward 
by other ministries can be, and often are, squashed by the Treasury.  Take for 
instance the policy of Foundation Hospitals supported by the Prime Minister’s 
Strategy Unit but strongly resisted by Treasury.  Another example would be the local 
income tax proposal by the Scottish government that Treasury opposed.   
 
12. Therefore, in structuring a new Scottish Exchequer it is important to have 
clear lines on how policy is created and managed between the different departments 
of government.    In order to create integrated policy across government, the 
economic policy unit should be separated into its own department that should also 
integrate the policy units in other parts of government ministries.   
 
13. This new Scottish Policy Unit (SPU) would be responsible for setting the 
government’s long-term strategy and monitoring the delivery of the strategy against 
both its results on the delivery of public services as well as its effect on the economy.   
The SPU should be directly responsible to the First Minister. The Scottish Exchequer 
should have direct input into the SPU as to the financial consequences of policy, 
including the macro-economic impact on the Scottish economy, but not control policy 
creation. 
 
14. One of the problems with Westminster and now increasingly at Holyrood is 
the growth of the number of special advisers.  It is partly due to a frustration amongst 
politicians about delivery on policies that they want from civil servants who are not 
accountable to the Ministers that they serve.  A Scottish Cabinet Minister does not 
have responsibility for hiring the senior civil servants that report into the Minister.  In 
Scotland senior civil servants are appointed by Westminster. Therefore in order to 
ensure that political policies are being promoted within government departments, 
ministers appoint special advisers to represent their political position.   
 
15. The SPU is, particularly at the senior level, highly political; probably more so 
than any other government department.  Therefore, in recognition of this it would 
make sense for the senior members of the SPU to be direct appointments by the 
Scottish government in power and subject to change with each new administration.  
The SPU would work with other departments to set the long term strategy of 
government, taking into account both the needs of each department but also the 
financial delivery, economic and social impact.  This would integrate policy across all 
government and provide less potential contradictions between departmental policy 
and treasury policy.  It would also remove the need for many of the special advisers 
as the party in power can ensure its long-term policies are being implemented 
through the SPU. 
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Regulation Department 
16. The formation of the FSA and the relationship between government and the 
banks has been one of the exacerbating factors that caused the financial crash in 
2008.  The creation of one regulatory unit and its aim of principle-led rather than rule-
based regulation was sensible.  However, the implementation of so many regulatory 
mergers created a dinosaur of an organisation that became predominantly rules 
based.  This system of regulation was particularly unsuited to proactive management 
of systemic risk resulting in lack of controls and quick response to the financial over-
leverage in 2007. 
 
17. Scotland already has devolved powers for regulation of the accounting and 
legal professions.  Monetary policy under Home Rule would remain the responsibility 
of the UK government and the Treasury would also need to have responsibility for 
regulation of the banks.  However, all other professions including private client and 
institutional fund management, pensions, insurance and broking would be better 
served by a more local regulatory authority that can better assess risks on a principle 
rather than rules basis. 
 
18. Therefore a new Regulatory Department would be responsible for the Scottish 
legal, accounting and tax professions as well as any financial regulation devolved to 
Scotland.  
 
The Scottish Exchequer 
19. Removal of policy and regulation functions would leave the Scottish 
Exchequer with the functions of revenue collection, borrowing, budget allocation, 
welfare payments, government accounting and audit at a Scottish government level.  
The objective of the Scottish Exchequer is to create a balanced budget, matching 
expenditure with funding within borrowing limits. 
 
20. The Scottish Exchequer would need to liaise both with the Treasury and the 
finance departments of each local authority to ensure that taxes set and collected at 
other levels of government were co-ordinated.  It would also need to have a 
proportionate influence on monetary policy, such as setting interest rate levels and 
ensuring deficit controls and borrowing limits are agreed between different levels of 
government and properly enforced. 
 
21. The process of revenue collection should be a highly automated service for 
taxpayers.  The responsibility for ensuring that tax is collected should lie with the 
Scottish Exchequer although it might want to contract out part of the collection 
process, particularly the IT, to a third party.   It should also build on the principles of 
self-assessment. 
 
22. The Treasurer would be the head of the department directly accountable to 
the First Minister and Parliament for delivering a balanced budget. 
 
Setting tax and revenue  
23. The objective in setting tax is to create a fair system, which helps create an 
environment for fiscal growth and is simple to administer.  For the Scottish 
Exchequer to be able to create such a system it will need full control over a range of 
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taxes so that it can use certain taxes as fiscal levers but adjust others to ensure a 
balanced budget.  In addition it would make sense to transfer tax powers that can 
influence economic growth.   
 
24. The extension of powers under the Scotland Act would make it hard for a 
Scottish Exchequer to create much in the way of fiscal levers or to simplify the 
current system of tax.  The main proposal is to leave income tax collection and the 
setting of bands to Westminster and for Holyrood to have a fixed band of 10% that it 
can increase or decrease.  This system will need to be constantly adjusted as 
thresholds change which will affect the budget formula and put the Treasury into 
constant negotiation with the Scottish Exchequer.  Neither does it create a range of 
taxes to create a fiscal package suitable for economic growth. 
 
25. The opportunity for a Scottish Exchequer is to create a much simpler tax 
system particularly for personal taxes such as income tax, capital gains, inheritance 
tax and corporation tax removing many of the anomalies and attracting business 
growth.  In addition the structure of Home Rule should transfer those revenues that 
particularly relate to business development in Scotland such as the revenue of the 
Crown Estate that is a key institution for developing tidal and wave energy.   The 
Scottish Exchequer should be solely responsible for collection of taxes and payment 
of welfare for Holyrood, but would agree with the SPU how taxes might be made 
simpler and which taxes should be adjusted downwards to stimulate the economy 
and which taxes adjusted upwards to ensure a balanced budget. 
 
Tax and revenue collection 
26. In 2005 the UK did the sensible thing and combined the two separate 
agencies of HM Customs and Exercise with the Inland Revenue to form HMRC.  
However, this process could go much further and a Scottish Exchequer could ensure 
that all revenue responsibility came under its direct control.  The HMRC is 
responsible for about 84% of all revenue raised by Westminster.  The merger of the 
different functions was budgeted to reduce staff by 12,500 (14%) and costs by 8% 
and in 2011 there was a further reduction of 12,500 staff.  However the merger has 
not been without huge integration problems. 
 
27. It would be most efficient if a Scottish Exchequer were responsible for 100% 
of all revenue raised directly within the department.  Certain functions for the 
collection of revenue could be raised under contracts with third parties.  One huge 
advantage Scotland has in this respect is that it starts from a clean sheet in creating 
a tax revenue collection department and can use the benefit of IT created in other 
countries. 
 
28. Each tax payer, whether corporate or individual should have a unique tax 
code, mostly logically one’s existing National Insurance number, that is cross 
referenced across all the system (including benefits) to ensure that tax collection is 
both efficient and fair.  This will be particularly important for income tax to establish 
residency tests to pay Scottish income tax, and corporation tax to tax profits on the 
Scottish business of companies. 
 
29. Tax help desks and on line guides should be provided to help the tax payer to 
easily address any problems that they encounter.  
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30. Wherever possible, tax should be deducted from source as this tends to meet 
much less resistance from the tax payer and is more efficient.  Tax, benefits and 
bank accounts should be cross referenced so tax avoidance and benefit scams are 
reduced to a minimum.  
 
 
Summary of Recommendations 

 There should be a Scottish Policy Unit and Regulation Department separate 
from the Scottish Exchequer and these departments would replace the Finance and 
Justice departments.  The SPU would be responsible for setting the government’s 
long-term strategy and monitoring the delivery of the strategy against both its results 
on the delivery of public services as well as its effect on the economy.  The SPU 
should be directly responsible to the First Minister and the senior civil servants 
should be appointees made by each new government.  The Regulation Department 
would be responsible for all regulation already devolved and subsequently 
transferred to Scotland. 

 A new Scottish Exchequer should have responsibility for both funding and 
expenditure directly and not through agencies.  A review of all government tax, law 
and registration services should be undertaken as a first step.   If work such as the 
collection or administration of a particular tax is transferred, it should be on an arm’s 
length basis whether to another government, third or private sector organisation with 
a service contract for delivery.  In addition, the Scottish Exchequer should be 
responsible for the delivery of any welfare payments that are transferred to Holyrood.  

 One of the aims of the Scottish Exchequer would be to simplify tax collection 
and benefits whilst improving the quality and availability of guidance.  Local tax help 
centres should be established in each local authority area.  Each individual and 
corporation should have a unique tax and benefits code.   

 The Scottish Exchequer should report financially under corporate style 
accounting standards providing an annual report each year with a full report of the 
finances for the previous two years including a balance sheet, profit & loss account 
and cash flow statement. 

 There should be a separate internal audit process to review and monitor the 
Scottish Exchequer. 

 The Scottish Exchequer should be responsible for setting broad budgets for 
the expenditure of governments departments.  But departments should then take 
responsibility for spending to achieve their policy and operational objectives, which 
would limit ring fencing and detailed budget allocations within departments. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

REVENUE SCOTLAND AND TAX POWERS BILL 
 

SUBMISSION FROM PROFESSOR SIR JAMES MIRLEES 
 

 
1. The Finance Committee seeks views on the general principles of the Revenue 
Scotland and Tax Powers Bill. Since I am an economist, most of whose work on 
taxation has been theoretical, I shall comment mainly on the bearing of general 
economic principles of tax policy on the bill, and then add some remarks on 
particular points in the administrative and legal arrangements to be established by 
the Act that seem to me particularly interesting.  I devote particular attention to 
evasion. 

2. Besides being a Professor of economics, I am a member of the Council of 
Economic Advisers to the Scottish Government, and a member of its Fiscal 
Commission Working Group. That subcommittee produced a report ‘Principles for a 
Modern and Efficient Tax System’, in which we set out our recommendations for the 
institutions and forms of a tax system. I refer to that report below. 

3. The Bill is explicitly to create an agency, Revenue Scotland, to collect two 
taxes, the tax on land and buildings transactions and the landfill tax, devolved under 
the Scotland Act 2012. Revenue Scotland will also advise the government on tax 
matters. It has in other respects potentially larger and wider responsibilities. Whether 
Scotland becomes independent or not, Revenue Scotland will have other taxes to 
administer as more taxes, perhaps all, are devolved. It will have to follow principles 
appropriate to a wide range of taxes, and it will have to build up an expertise able to 
deal with increasingly complex tax rules and regulations. 

4. The Scottish Ministers have said that Scotland’s taxes should satisfy Adam 
Smith’s famous criteria, to have certainty, convenience, and efficiency and be 
proportionate to the ability to pay. It is not to be expected that all these requirements, 
if accepted, can be satisfied perfectly and simultaneously. Our biggest decisions, 
what career to follow, where to live, how much to save,  are taken on the basis, in 
part, of what we expect to happen years later. It makes no sense to suggest that a 
government should, even if it could, fix tax rates ten years from now. Good auditing 
of taxpayers, necessary if tax is to be well-related to income, conflicts with 
convenience. But we understand that these aspirations could guide tax designers. 
The system should not sacrifice one of the criteria without gain to another.  

5. The proposed form of Revenue Scotland is, in many respects, an acceptable 
compromise among the four criteria. True, it provides little certainty now since actual 
tax rates and penalties are to be determined by regulation, and they are at this stage 
therefore quite uncertain. But it is inevitable that tax rates will be changed from time 
to time, and probably best that when a change is required, for instance because of a 
change in the macro-economy, that change can take place quickly. The Bill seeks to 
make that possible, and I think is right to do so.  

6. The use of digital tax-returns makes report of transactions convenient, and 
certainly the two devolved taxes under explicit consideration should be convenient to 
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report and pay, though perhaps not to audit. For some other taxes, the design of tax 
return forms for convenience is an art which cannot be easily fixed by an act of 
parliament. The American requirement that the Internal Revenue Service state how 
much time they estimate it will take to complete the tax return, on average, seems an 
example that could with advantage be copied. One might be able to think of other 
measures of convenience that could be imposed on the tax agency. Thinking of 
future tax possibilities, it might have been good to have had such requirements in the 
Bill. 

7. Efficiency is a concept that, for economists at least, means something more 
precise and restrictive than it did for Adam Smith. As a (joint-)author of an “efficiency 
theorem” in tax theory, I am strongly attached to this property, but it is a property of 
the whole production of the economy, as influenced by the tax system as a whole. A 
main requirement is that there should not be taxes on transactions between 
producers, except to counter externalities such as atmospheric pollution and 
congestion. While there is nothing in the proposed Act that need hinder the principle, 
one of the devolved taxes, the land and buildings transaction tax seems bad for 
efficiency when a building is created by one business and sold to another. Taxing 
property transactions is also a source of ineffiency. There is little the Scottish 
Government or Parliament can do about it, since they have been given so few tax 
powers. 

8. When Adam Smith suggested that taxes should be proportionate to ability to 
pay, I doubt that he thought that meant proportional. But I believe there are good 
reasons for having most taxes proportional to the expenditure or receipt being taxed 
– except for labour income and capital income. That is because the major sources of 
inequality are associated with labour skills and capital acquisition. (Taxes may also 
vary with age and household position, but that is another story.) It is reasonable to 
have progressive taxes on income, at least in the upper ranges; but not on property 
transactions, even if one must have such a tax. Perhaps that is all outside the remit 
of the Committee. A proportionality principle could have been inserted in the Bill, 
though that would have meant going beyond the expressed aim of defining Revenue 
Scotland, though not beyond the title of the Bill. 

9. There could also have been a principle of continuity: no jumps in the tax rate, 
as will the property transactions tax in the UK at present. I was pleased to see that 
the Scottish Ministers are proposing to observe that principle in the Land and 
Buildings Transactions Tax. 

10. My other main comment in this submission is about the general anti-
avoidance rule. My sympathies are very much with this measure, but I see possible 
difficulties, which might trouble me less if I had more knowledge of legal practice in 
this area. The particular clause that caught my attention was in paragraph 58 of the 
Bill, where one of the criteria for identifying tax avoidance is that “obtaining a tax 
advantage is the main purpose, or one of the main purposes of the arrangement”. I 
read that as meaning it is only required to be one of the main purposes, and I 
wonder if that is too stringent. I know that Brussels recommends such a form of 
words, but it makes me wonder about buying duty-free goods, for example (not yet 
concerning a devolved tax, of course). 
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11. In the case of the land and buildings transactions tax, I would think the 
Revenue would like to prevent the transaction being split into smaller parts, so as to 
reduce aggregate tax. Splitting and selling simultaneously would clearly be tax 
avoidance we want to stop. What about selling part this year, say to a developer, 
who starts on that piece, and selling the rest next year, so that the developer can 
continue? How long could the time interval be before the transactions are not 
“artificial”? If the developer cannot borrow enough originally, I suggest one might not 
want to penalize. And I do not see how one catches the case of two brothers each 
buying half the site, then building together. 

12. This particular problem goes away if one has proportional taxation. But the 
Committee may wish to consider whether under other taxes, the proposed rule will 
penalize too many people. I note that the defence of established practice and prior 
approval could hardly apply in the first few years, since Revenue Scotland will be 
starting a new tax history. 

13. It is sensible to determine tax rates and penalties by regulation, rather than 
stating them in the Act. One or two numbers remain the Bill. I noticed that paragraph 
169 defines a maximum penalty of £3,000, and paragraph 195 mentions a fine of 
£300. Should the penalty in paragraph 169 not be proportional to the total tax at 
issue, so as to be an effective incentive even in large-tax cases? In any case, the 
figures will need to be adjusted from time to time, and may therefore be best handled 
by regulation. 

14. I do not know what implications the use of regulations has for parliamentary 
discussion, but assume the Committee will consider that. 

15. I would like to comment on the use of search warrants. These are, I am sure, 
very necessary from time to time. It is a consequence of the legislation being 
Scottish, I suppose, that it will not be possible to seek a search warrant for any 
premises or persons outside Scotland. That is some small loss compared to the 
present situation, for there will certainly be taxpayers, with liability for property 
transactions, who have business premises in England. The only remedy I can 
suggest is for the Scottish Ministers to negotiate an arrangement for property entry 
analogous to extradition or the European Arrest Warrant, but with speed of action 
built in. I would not be entirely surprised to hear that my point is mistaken and such 
an Entry Warrant already exists. 

16. There may be other aspects of the Bill the Committee would like to discuss 
with me, but in the main, I found much in the Bill to admire, and nothing else I would 
want to dispute. 
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EXECUTIVE SUMMARY 

 
The Revenue Scotland and Tax Powers Bill is the third of three related Bills implementing 
powers devolved to the Scottish Parliament in the Scotland Act 2012. The Bill makes provision 
for a Scottish tax system that allows for the collection and management of Land and Buildings 
Transaction Tax (LBTT) and Scottish Landfill Tax (SLfT). It establishes Revenue Scotland as 
the tax authority responsible for the collection and management of devolved taxes.  
 
Modern states could not exist without taxation. The UK currently collects around 35% of GDP in 
taxation. In Scotland, at present, only Council Tax and Non-domestic rates are fully devolved to 
the Scottish Parliament and account for 6.9% of tax revenues raised (including a geographic 
share of north sea revenue). With the addition of LBTT and SLfT, 7.5% of Scottish Tax 
revenues will be fully under the Scottish Parliament’s jurisdiction.  
 
The Bill is designed to reflect Adam Smith’s four maxims with regard to taxation: certainty, 
convenience, efficiency and proportionate to the ability to pay. Although these appear 
uncontroversial, they can be difficult and controversial to apply in practice and often involve 
subjective social and political judgements.  
 
The Bill comprises twelve parts and proposes a number of subordinate legislation provisions. 
Revenue Scotland is to be established as a non-ministerial department with its own legal status, 
and accountable to the Scottish Parliament.  Much of the Bill is administrative in nature with 
proposals that are required in any tax system around responsibilities of the tax authority and 
taxpayers, use of taxpayer information, penalties for non-compliance and appeal procedures.  
 
The proposed Scottish General Anti-Avoidance Rule (GAAR) is the only part of the Bill that 
relates to the interpretation of tax law, and as such is likely to generate most discussion. The 
Scottish General Anti-Avoidance Rule is designed to be broader in scope than the UK General 
Anti-Abuse Rule.   
 
The Financial Memorandum published alongside the Bill contains some changes to the planned 
costs associated with the new devolved taxes as presented to Parliament in the LBTT and SLfT 
Bills. The FM also proposes some new areas of activity (compared with what was presented to 
Parliament in the earlier FMs) around compliance and investigation, IT, setting up Tax Tribunals 
and collecting tax from illegal disposals of waste.  
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INTRODUCTION 

 
The Revenue Scotland and Tax Powers Bill (RSTP Bill) was introduced in the Scottish 
Parliament on 12 December 2013. The Bill is the third of three related Bills that result from 
measures enacted in the Scotland Act 2012, providing for new tax powers. The first of those 
was the Land and Buildings Transaction Tax (Scotland) Act which received Royal Assent on 31 
July 2013; the second was the Landfill Tax (Scotland) Act which received Royal Assent on 21 
January 2014. The proposed timetable for the Bills associated with the Scotland Act financial 
powers is presented in the figure below.  
 
The RSTP Bill makes provision for a Scottish tax system to allow for the collection and 
management of Land and Building Transaction Tax (LBTT) and Scottish Landfill Tax (SLfT) 
which have been devolved to the Scottish Parliament under the Scotland Act 2012. The 
Scotland Act also includes a power to devolve further taxes, and the administrative framework 
and powers set out in the RSTP Bill are intended to be sufficiently broad in scope to handle the 
devolution of further taxes. For example, the Bill covers generic tax issues like dealing with 
avoidance, handling taxpayer information and dealing with issues relating to appeals, offences 
and penalties. If the Bill is passed, Revenue Scotland (RS) will be established on a statutory 
basis (as a non-ministerial department accountable to the Scottish Parliament) as the tax 
authority responsible for the collection and management of Scotland’s two devolved taxes from 
1 April 2015.  
 
The Bill as introduced, and the accompanying documents (including Policy Memorandum (PM), 
Explanatory Notes and Delegation Powers Memorandum) can be accessed on the Scottish 
Parliament’s website at:  
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/70929.aspx  
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/70929.aspx
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POLICY CONTEXT 

Before looking at the Bill, it is useful to consider some context to taxation in the UK and globally.  
Modern states could not exist without taxation, which raise the revenues required to pay for 
public goods and services. The OECD average for tax revenues as a percentage of gross 
domestic product (GDP) in a member nation state is around 34%. This ranges within the OECD 
from a low in 2011 of just under 20% of GDP in Mexico to a high of around 48% of GDP in 
Denmark.  
 
Figure 1: Tax as a % of GDP data, 2011 
 

 
Source: OECD [Accessed 12 February 2014] 
 
Globalisation and the movement of goods, people and capital means that jurisdictions compete 
on taxation, as well as the economic infrastructure and skills of citizens. However, as the 
Mirrlees report (p15) points out  
 

“despite some predictions to the contrary, countries are not being forced inexorably to tax 
less in an increasingly globalised and competitive world economy. Between 1975 and 
2008, taxes rose as a proportion of national income in virtually every OECD country. On 
average, the tax take rose from 29.4% to 34.8% of national income. In no OECD country 
was there a significant fall in the tax take over this period. And the variation between 
countries is striking. Denmark, Sweden, the US and Japan are all rich countries. In 
Denmark and Sweden, taxes accounted for 48% and 46% of GDP respectively in 2008. 
In the US and Japan, they accounted for only 26% and 28%. There is no straightforward 
relationship between the total tax burden and economic performance. 
 
It clearly remains possible for a successful economy to raise 40% or more of national 
income in tax despite the pressures of globalisation.”  

 
However, as the next sections of this briefing highlight, achieving an effective tax system 
involves a careful balancing act between economic efficiency and political reality. The Mirrlees 
Review of the UK Tax system emphasised the importance of economic efficiency and a “whole 
system” approach to taxation, but also recognised that politics can often get in the way of 
producing the most economically efficient system. It is politicians who make tax law, but also 
politicians who need to be elected. It can be damaging to a government to obviously or 
apparently make a group of people worse off and nearly all tax reforms make some people 
worse off. The Mirrlees review recognises this, stating in its preface that “those who lose from 
tax reforms tend be vengeful while those who gain from them tend to be ungrateful” (Mirrlees 
preface).  
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TAXATION IN SCOTLAND 

In Scotland, almost 70% of revenue, assuming a geographic share of North Sea revenues, 
comes from four taxes in Scotland: income tax, VAT, national insurance contributions and North 
Sea revenue, as shown in Figure 2 below: 
 
Figure 2: Scottish public sector revenues by source of taxation in 2011-12 

 
Source: Scottish Government 2013a 

Figure 3 compares Scottish and UK onshore tax revenues (using onshore revenues allows for 
direct comparability). In Scotland, income tax raises a slightly lower share of taxes than is the 
case for the UK as whole, whilst corporate tax, VAT, fuel, tobacco and alcohol all raise a slightly 
higher share.  
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Figure 3: Scottish and UK taxes as a % of onshore revenues, 2011-12 

 
Source: Adapted from Scottish Government 2013b 
 
At present the only fully devolved taxes are council tax and non-domestic rates, accounting for 
6.9% of total Scottish revenues, assuming a geographic share of North Sea revenues. If the 
newly devolved taxes (Stamp Duty land tax and Landfill tax) are added, this would rise to 7.5% 
of total revenues (adapted from GERS, Scottish Government 2013b).  
 
Looking at the taxes that have been devolved since 1999 and are due to be devolved from 
2015, shows that the Scottish Parliament has significant control of taxes on property. This is 
covered in the recent IFS report on Taxing an independent Scotland (IFS, 2013). The Scottish 
Parliament has made some different policy choices to other parts of the UK in relation to council 
tax and non-domestic rates. Specifically: 
 

 There is some difference in the treatment of second homes in council tax and empty 
properties in both council tax and business rates 
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 When council tax benefit was abolished as a Britain-wide scheme in April 2013, Scotland 
(and Wales) opted to run a single scheme across the whole of Scotland, unlike England 
where local authorities were required to design their own local rebate scheme.  

 Local authorities in Scotland have implemented a Council tax freeze over a sustained 
period which has meant that Scottish Council Tax bills are on average 20% lower in 
Scotland than England. 

 Business rate reliefs in Scotland for low-value properties are more generous in Scotland 
than in England or Wales. There is also a “cliff-edge” system in Scotland (not in 
England) which, for example, results  in the business rate bill on a property with an 
estimated annual market rental value of £18,001 being more than £2,000 higher than 
that on a property with an £18,000 valuation. This “slab” system is the opposite of what 
the Scottish Government has sought to introduce with the Land and Building 
Transaction Tax (LBTT) where the slab structure of Stamp Duty is to be abolished.1  

 The Scottish Business Rates Incentivisation Scheme allows local authorities to keep (for 
a period) half of any additional business rates revenue they collect by attracting more 
businesses into the area. This serves a similar purpose to England’s Business Rates 
Retention Scheme but works somewhat differently.  

 
However, the IFS also point out that 
 

“the Scottish parliament has eschewed more fundamental reform of these taxes. As in 
England (though not Wales), council tax is still based on 1991 property values, with the 
same ratio of liabilities for different bands that has been in place since council tax was 
introduced and the same 25% discount for sole occupants. And as in England and 
Wales, business rates are still levied on the basis of assessed market rental values of 
properties, and at the same percentage of value as in England (Wales’s is marginally 
different), with (albeit different) discounts for low-value properties. Indeed, following a 
consultation on business rates policy, the Scottish government recently reaffirmed its 
commitment to maintaining business rates on that basis in the future, continuing to match 
the rate set in England and (like both England and Wales) postponing the next 
revaluation from 2015 to 2017.” 

 
Under the terms of the Scotland Act 2012, the third main tax levied specifically on property will 
be devolved to the Scottish Parliament. The Land and Buildings Transaction Tax (Scotland) Act 
received Royal Assent on 31 July 2013 and is expected to be operational from April 2015. The 
LBTT, like the Stamp Duty Land Tax it will replace is a tax levied on the value of property 
transactions. The IFS consider LBTT to be a significant improvement on Stamp Duty Land Tax 
due to its progressive nature, whereby each rate of LBTT applies only to the part of the sale 
price above the corresponding threshold. This contrasts with Stamp Duty Land Tax, whereby 
the relevant tax rate applies to the entire sale price, so that transactions either side of the 
threshold attract very different liabilities. This “slab” structure can mean that house prices £1 
higher than a threshold can translate into a £40,000 higher tax bill.  
 
Scottish Landfill Tax, like LBTT, is expected to be operational from April 2015 after the Landfill 
Tax (Scotland) Act received Royal Assent on 21 January 2014. This will create a tax regime that 
is essentially similar to the UK landfill tax, and the Scottish Government has said that it will set 
rates no lower than those in place for UK Landfill tax, currently £2.50 per tonne of inactive waste 
and £80 per tonne for active waste. 
 

                                            
1
 In a speech to Parliament on his approach to taxation on 7 June 2012, Mr Swinney said the following with regard 

to LBTT: “our consultation signals our preference for a move from the UK’s slab tax approach to a progressive 

system of taxation where the amount paid is more closely related to the value of the property and therefore to the 

ability of the individual to pay.” 
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In addition, the Scotland Act 2012 will make income tax a “shared” tax from 1 April 2016, with 
the basic, higher and additional rates of UK income tax reduced by 10 percentage points 
(except on savings and dividend income) in Scotland. The devolved budget will be 
correspondingly reduced with the Scottish Government then able to decide whether to replace 
the lost revenue with a 10 percentage point Scottish Rate of Income Tax (SRIT), applying to all 
taxable income (except savings and dividends) at the basic, higher and additional rates, or 
whether to set a higher or lower SRIT than that. Revenue Scotland will not, however, be 
responsible for administering SRIT. Tax revenues from the SRIT will accrue to the Scottish 
Government but will continue to be collected by HMRC.  
 
The latest OBR forecasts for Scottish taxes estimate that the SRIT at 10 percentage points will 
generate £4,918m in 2016-17 (OBR 2013). This makes it by value the most significant tax 
power to be devolved to the Scottish Parliament since devolution. However, the IFS have 
argued that the proposed SRIT lacks flexibility. They state: 
 

“while the SRIT is a forceful instrument, it is not a flexible one. There is no power to 
change the definition of taxable income or the tax-free personal allowance, and the SRIT 
must apply equally to basic, higher and additional rates. So while the Scottish parliament 
will be able to decide that income tax ought to be higher or lower overall, it will not be 
able to change the balance of liabilities between taxpayers at different income levels or 
with different types of income. This is in line with the recommendations of the Calman 
Commission on Scottish devolution, which argued that ‘redistribution of resources across 
society ... should remain a function of national government, because it is an aspect of the 
social Union to which Scotland belongs.’ The SRIT will also prevent Scotland from 
reducing just the higher or additional rate of income tax as a form of tax competition to 
attract high-income people (and the revenue that accompanies them) from the rest of the 
UK. The SRIT is far from giving Scotland full autonomy over income tax policy” (Institute 
for Fiscal Studies, 2013).  

ADAM SMITH’S CANONS OF TAXATION 

The Policy Memorandum (para 7) to the RSTP Bill states that the Bill had been designed to 
reflect Adam Smith’s four maxims with regards to taxation: certainty, convenience, efficiency 
and proportionate to the ability to pay. In a speech to the Scottish Parliament on 7 June 2012, 
the Cabinet Secretary for Finance outlined the Scottish Government’s approach to taxation. He 
stated: 

“As with the entire approach the Government takes and intends to take on taxation, these 
proposals are firmly founded on principles, Scottish principles, that have stood the test of 
time.  Adam Smith in 1776 in his “Inquiry into the nature and causes of the Wealth of 
Nations”, set out four maxims with regard to taxes; the burden proportionate to the ability 
to pay, certainty, convenience and efficiency of collection. 

Smith’s maxims allow us to build a system that will meet the needs of a modern, twenty-
first century Scotland, grounded on solid foundations.   To those four principles this 
government will add our core purpose of delivering sustainable economic growth for 
Scotland and meeting the distinctive needs of Scotland” (Scottish Government 2012a). 

The adviser appointed by the Finance Committee to support scrutiny of the RSTP Bill in his 
initial paper to committee makes the point that these canons appear reasonable and 
uncontroversial on paper, but in their interpretation and application they can be more complex 
(McEwen 2014). One of the complexities is that the canons can conflict.  For example, in an 
attempt to make VAT proportionate, certain items are charged at a zero or reduced rate, eg food 
and domestic fuel, but this introduces complexity and hence raises uncertainty and inefficiency. 
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The most difficult of these canons to apply is that taxation should be proportionate to the ability 
to pay. An example of this is assessing tax liability on an individual with substantial assets but 
little income versus another individual who may have substantial income but few assets. A 
judgement on what an individual should be liable to pay in tax can be dependent on political and 
social views. You see this in terms of Council Tax, which is a levy on property that takes no 
account of income. As such, it is often an unpopular tax with pensioners who may have less 
income than they would have had during their working lives, but whose property may be 
valuable. These kind of judgements are of less relevance to the RSTP bill which is more about 
tax administration, however, it will be a significant consideration when rates and threshold are 
being set for the devolved taxes – which will be done via the secondary legislation of the Land 
and Buildings Transaction Tax (Scotland) Act and Landfill Tax (Scotland) Act.   
 
In terms of the other maxims of taxation, the provisions of the Bill will meet these criteria in the 
context of the devolved taxes if they provide taxpayers with certainty regarding the amount and 
timing of payment of tax, with convenience in calculating and paying the tax and with efficiency 
for both taxpayer and state.  
 
The adviser states in his paper to Committee that “a tax is inefficient if it changes taxpayer 
behaviour in unintended ways”2 (McEwen 2014). Stamp Duty has been criticised in this regard 
as it has been claimed that it leads to bunching of sale prices just below the rate thresholds and 
makes it challenging for home builders to sell homes in the £125k to £135k and £250k and 
£270k price ranges because buyers feel they are paying too much for very little advantage 
which results in a skewed pricing structure. This is reflected in figure 4 below which shows the 
large spike in transactions taking place just under the rate increase threshold amounts. In his 
review of the UK taxation, Mirrlees described the slab structure for SDLT as “an absurd 
structure for any tax” (Mirrlees 2011). As such LBTT, with its proposed progressive banding 
system, should allow the market to operate with fewer distortions. However the slab system for 
Business rate liabilities in Scotland (mentioned above) could be said to contradict the LBTT 
approach.   
 
Figure 4: House sales by value, Scotland 2007 

 
Source: Scottish Government 2012b 
 

Note: This figure is based on data from 2007 before the housing market downturn and better 
illustrates the implications of a slab rate system than the later housing market data.  

                                            
2
 This is economic inefficiency.  A tax can be inefficient in another sense if the cost of collection and compliance is 

disproportionate to the tax collected.  CGT with its requirements for historic information and valuations but low yield 

is criticised on this ground. 
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BILL PROVISIONS 

COVERAGE OF BILL 

The Bill is divided into 12 parts which are as follows: 
 

 Part 1 provides an overview of the Bill’s structure 

 Part 2 establishes Revenue Scotland and provides for its general functions and 
responsibilities 

 Part 3 makes provision about the use and protection of taxpayer and other information 

 Part 4 sets out the composition and operational arrangements of the new two-tier 
Scottish Tax Tribunals  

 Part 5 outlines the general anti-avoidance rule (GAAR)  

 Part 6 sets out the powers and duties of taxpayers and RS, outlines the arrangements 
and time limits for taxpayer self-assessments and RS assessments and the 
arrangements for handling of double or overpayment of tax 

 Part 7 outlines the investigatory powers of RS 

 Part 8 sets out the process for issuing penalties in respect of non-compliant behaviour. 

 Part 9 deals with interest on payments due to or by RS 

 Part 10 contains the provisions for debt enforcement by RS 

 Part 11 sets out the reviews and appeals process 

 Part 12 outlines final provisions including an index of defined expressions, subordinate 
legislation and ancillary powers.  

 
The Bill also proposes a number of subordinate legislation provisions which are outlined in the 
Delegated Powers Memorandum. There has been some concern expressed in informal 
briefings with the Finance Committee on the Bill about the volume of secondary legislation 
proposed and that some fairly fundamental aspects of the new tax system might be rushed 
through without them being afforded due consideration. Until these areas are clarified and a 
fuller picture emerges, it is argued, there is uncertainty about whether the Adam Smith maxims 
of certainty, efficiency, convenience and proportionality will be met.  
 

REVENUE SCOTLAND AS A NON-MINISTERIAL DEPARTMENT  

RS is currently an administrative Division within the Scottish Government, but Section 2 (in Part 
2) of the Bill establishes RS as a non-ministerial department with its own legal status, and 
accountable to the Scottish Parliament. Schedule 1 provides for five to nine members of RS 
appointed by Scottish Ministers, one of whom is to be appointed by Ministers as the Chair. 
Elected representatives, civil servants, those holding political office and those who are or have 
been insolvent are disqualified from being members of RS. The first Chief Executive is to be 
appointed by Scottish Ministers after consultation with the Chair (if one has been appointed) and 
subsequent Chief Executives and other members of staff will be appointed by RS on terms 
approved by Ministers.  
 
RS’s general function is the collection and management of the devolved taxes. A devolved tax is 
any tax specified as such in Part 4A of the Scotland Act 1998 as amended by the Scotland Act 
2012. Other particular functions for RS are: 
 

 Providing information, advice and assistance to the Scottish Ministers relating to tax 

 Providing information and assistance to other persons relating to the devolved taxes 
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 Efficiently resolving disputes relating to the devolved taxes 

 Protecting the revenue against tax fraud and tax avoidance 
 
RS will be required to produce a corporate plan (section 11), approved by Ministers and 
published and laid before the Scottish Parliament. It must also produce and lay an annual report 
(section 12) in Parliament.  
 
RS will employ a Chief Executive who will not be a member of the Board of RS. The reasoning 
behind this is that in terms of proper lines of accountability, the Chief Executive is accountable 
to the Board, who are accountable to the Scottish Parliament. Also part of the Government 
thinking is that the Board may wish to consider the performance of the Chief Executive at a 
Board meeting, which would make the Chief Executive’s presence on the Board inappropriate. 
However, against this view it was argued that Chief Executives usually sit on Boards and sub-
committees of Boards can consider Chief Executive performance. Also, the Chief Executive 
would have the detailed knowledge of the day to day running of RS, so not having him/her on 
the Board might mean the Board is not sufficiently grounded in the detailed issues of the 
organisation.  
 
RS is required by section 10 of the Bill to prepare, publish and keep up to date a Charter of 
Standards and Values. The Charter is required to set out the standards of behaviour  and 
values that RS will aspire to when dealing with people in the exercise of its functions and also 
the standards and values which it expects people to aspire to when dealing with RS. The 
adviser notes in his paper (McEwen 2014) that Taxpayers Charters or Codes are increasingly 
common features of tax systems, but notes that there is no requirement in the Bill to consult with 
stakeholders in preparing or revising the Charter. “Given the importance of such a Charter in 
regulating the relationship between RS and the public, the Committee may wish to consider 
whether a statutory duty to consult would be appropriate” (McEwen 2014). 
 
RS is also given a general power in section 12 to publish other reports and information it 
considers relevant to the exercise of its functions. The adviser highlights the benefits that have 
arisen since HMRC started publishing their internal manuals which guide their staff in 
interpreting and applying tax legislation. This has proved extremely helpful to taxpayers and 
advisers in avoiding unnecessary misunderstandings and inefficiencies. While section 12 
empowers RS to publish internal guidance, there is no obligation to do so other than in the case 
of its delegations to the Keeper of the Registers of Scotland (RoS) and SEPA (section 4). “The 
Committee may wish to consider whether RS should be obliged to publish its internal guidance 
to staff unless to do so would prejudice the effective exercise of its functions” (McEwen 2014).  
 

REVENUE SCOTLAND AND TAXPAYER INFORMATION 

Part 3 provides for the use of information held by RS, but restricts the disclosure of protected 
taxpayer information. Protected taxpayer information is any information held by RS in 
connection with a function of RS by which any person may be identified. Section 13 allows for 
information (whether taxpayer information or other information) to be used within RS and its 
delegated organisation – namely the Keeper of the RoS and SEPA. However, information must 
not be disclosed unless legally permitted. The Bill defines the following circumstances where a 
disclosure of protected taxpayer information is permitted:  
 

 If it is made with the consent of each person to whom the information relates 

 If it is made in accordance with any provision made by or under this Act or any other 
enactment requiring or permitting the disclosure 

 If it is made for the purposes of civil proceedings 
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 If it is made for the purposes of criminal investigations or criminal proceedings or for the 
purposes of the prevention or detection of crime 

 If it is made in pursuance of an order of court or tribunal  

 If it is made to a delegate of RS or another person exercising the functions on behalf of 
RS  

 If it is made to HMRC (reflecting that in certain circumstances HMRC may disclose 
taxpayer information to the Scottish Ministers).  

 
Section 15 prohibits the disclosure of protected taxpayer information by an official of RS. The 
Bill does not prohibit disclosure by any other person. As such “a visitor to the premises of RS, 
the Keeper or SEPA who reads protected taxpayer information left on-screen will not commit an 
offence under the Bill by disclosing it nor will a newspaper that publishes such information” 
(McEwen 2014).  
 

THE SCOTTISH TAX TRIBUNALS 

Where disputes occur in devolved tax cases, and where internal review and if appropriate 
mediation (see Part 11 on Review and Appeal covered below) fail to resolve a matter, then 
taxpayers will have a right of appeal to the Scottish Tax Tribunals. The Scottish Government 
has decided that arrangements to hear appeals relating to the devolved taxes will be separate 
from existing UK arrangements, and will be transferred into the new Scottish Tribunals structure 
being established by the Tribunals (Scotland) Bill which is presently before Parliament. The 
Tribunals (Scotland) Bill makes provision for two unified Tribunals into which the existing 
devolved Tribunals will be transferred in due course. There is no mechanism for transferring 
reserved UK Tribunals or jurisdictions bestowed upon UK Tribunals into the new structure. It 
has, therefore, been decided by the Scottish Government to establish the Scottish Tax Tribunals 
as stand-alone devolved tribunals that will transfer into the proposed new tribunal arrangements 
when they come into force.  The provisions within the RSTP Bill are essentially interim 
measures until the Scottish Tribunals structure is put in place via passage of the Tribunals 
(Scotland) Act. The expectation is that all devolved tribunals will merge into the new structure in 
2016.  
 
In terms of the scope of the Tax Tribunals, Professor McEwen states the following:  
 

“If viewed as a standalone tribunal structure to handle LBTT and SDLT appeals, the 
provisions of the RSTP Bill appear heavily over-engineered but the structure set out is 
effectively that of the multi-purpose Scottish Tribunals into which the Scottish Tax 
Tribunals will be merged”  

 
Part 4 and Schedule 2 of the RSTP Bill follow the provisions of the Tribunals (Scotland) Bill 
closely and there are essentially no provisions specific to RS or to taxes in general in this Part 
and Schedule (McEwen, 2014). The Tribunal (Scotland) Bill concluded stage 2 of its passage 
through Parliament on 4 February 2014.  
 

THE SCOTTISH GENERAL ANTI-AVOIDANCE RULE (GAAR) 

The adviser makes the point in his briefing that the GAAR is the only provision in the Bill that 
relates to the interpretation of tax law, and as such it is the element of the legislation that is 
likely to generate most comment from stakeholders. The traditional view of tax law in the UK 
was that the canon of “certainty” required a very strict, legalistic interpretation of statute, with the 
benefit of the doubt being given to the taxpayer. This gave scope in the system for tax 
avoidance, which could be achieved when the strict letter of the law could be escaped, even 
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though the spirit of the law might have been breached. Since the 1980s, however, legal 
interpretation has moved more in the direction of a purposive or substantive interpretation of tax 
law.  
 
Part 5 of the Bill establishes the Scottish GAAR. The GAAR gives RS powers to counteract tax 
advantages in relation to the devolved taxes that arise from tax avoidance schemes that are 
artificial. This Part presents the criteria for determining whether a tax arrangement is artificial, 
and whether a tax advantage has been obtained.  
 
The Policy Memorandum states that tax avoidance occurs where a taxpayer seeks to reduce, 
delay or avoid a tax liability by taking action which the taxpayer believes is legal, but which the 
tax authorities regard as not in keeping with the spirit or the intention behind the relevant tax 
legislation. The Policy Memorandum (paragraph 59) also provides the following reasons why 
tackling tax avoidance is important:  
 

 tax avoidance reduces public revenues, and so will lead either to lower spending on vital 
public services or to an increase in tax rates generally, which must be paid by other 
taxpayers, to recoup tax avoided;  

 there is a risk to the tax base if other taxpayers behave in a similar way;  

 there may be perceived unfairness to compliant taxpayers who continue to meet their 
liabilities as intended by the law; and  

 tax avoidance can undermine public confidence in the tax system and lead to reduced 
rates of compliance.  

 
These criteria could apply to any jurisdiction and it is important to note that “by international 
standards, the UK system has relatively few loopholes and opportunities for avoidance” 
(Mirrlees 2010, p7). However, given the global nature of tax competition, it is important not to be 
perceived as a “soft touch”.   
 
The Scottish General Anti-Avoidance Rule is designed to be broad in scope. The Scottish 
GAAR defines an arrangement as a “tax avoidance arrangement” if, “having regard to all the 
circumstances, it would be reasonable to conclude that obtaining a tax advantage is the main 
purpose, or one of the main purposes, of the arrangement” (section 58(1)). RS does not, 
therefore, need to prove that obtaining a tax advantage is the sole or main purpose of the 
arrangement, simply that it is “one of the main purposes”. The Policy Memorandum argues that 
this a useful distinction, because some tax avoidance schemes have had apparently legitimate 
commercial or other purposes and taxpayers have tried to argue that the tax advantage 
obtained was secondary.  
 
The Scottish GAAR defines a tax avoidance arrangement as being “artificial” (section 59) if it 
meets one or both of the following conditions:  
 

 if the entering into or carrying out of the arrangement is not a reasonable course of action 
in relation to the relevant tax provisions. This includes whether the substantive results of 
the arrangement are consistent with the policy objectives of the tax provisions or with any 
principles on which the tax provisions are based (including implied principles).  

 if the arrangement lacks commercial substance (examples in section 59(4))    
 
Sections 61 to 65 outline the powers by which RS might counteract the tax advantages sought 
via tax avoidance. If RS is satisfied that a tax advantage in relation to the devolved taxes has 
arisen as a result of a tax avoidance arrangement that is artificial, RS can charge the taxpayer 
an amount of tax as though the tax avoidance arrangement did not exist. Where RS determines 
an artificial arrangement exists, it must give written notice to the taxpayer outlining why the 
arrangement is considered artificial and what the tax advantage is, what counteraction is 
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proposed and what action the taxpayer can take to avoid counteraction. The notice to the 
taxpayer must also set out the period the taxpayer has in which to make a written representation 
to RS in response. RS must take any written notice into account. If RS decides to go ahead and 
seek to collect tax due, the taxpayer will be able to appeal that decision (see appeals below). 
Concern has been expressed in some informal submissions to Committee about the unchecked 
degree of control RS has over the process (i.e. no advisory panel proposed as in the UK) and 
that Scottish Courts “must” take account of non-statutory guidance in interpreting 
“reasonableness” and “lacks commercial substance” as well as the wider provisions of the 
GAAR.  
 
The UK General Anti-Abuse Rule (GAAR), which was recently introduced via sections 206-215 
of the Finance Act 2013, applies to counteract tax advantages that arise from tax arrangements 
that are “abusive”. Arrangements are “tax arrangements” if, having regard to all the 
circumstances, it would be reasonable to conclude that the obtaining of a tax advantage was the 
main purpose, or one of the main purposes, of the arrangements. Professor McEwen’s paper 
describes the “double reasonableness” test in the UK legislation: “Tax arrangements are 
abusive if they are arrangements the entering into or carrying out of which cannot reasonably be 
regarded as a reasonable course of action in relation to the relevant tax provisions, having 
regard to all the circumstances.” In the UK legislation, all applications of the GAAR must be 
referred to the GAAR advisory panel with the intention that over time the opinions of the Panel 
and guidance given by HMRC should reduce uncertainty in the application of the GAAR. 
 
The Scottish Government’s consultation on the Bill had a clear majority (72%) in favour of a 
narrowly focused Scottish GAAR similar to the UK General Anti-Abuse rule as enacted in the 
Finance Act 2013. “There was no support expressed for a more widely drawn provision” (PM, 
para 70).  
 

Adviser view on GAAR  

In his briefing paper to the Finance Committee, the adviser states that “the initial difference 
between” the UK GAAR and Scottish GAAR “seems purely terminological in that the UK 
legislation refers to tax arrangements and section 58 of the RSTP Bill to tax avoidance 
arrangements.” Both GAARs apply where the main purpose or one of the main purposes of the 
arrangement is obtaining a tax advantage.   
 
Professor McEwen argues that the main differences between the Scottish and UK GAARs relate 
to 1) the contrast in the definition of abusive in the UK rule and artificial in the Scottish rule, and, 
second, in the absence of an advisory panel in the Scottish legislation.   
 
As covered above, the UK rule defines abusive in terms of the double reasonableness test: 
specifically that the arrangement cannot reasonably be regarded as a reasonable course of 
action. The test is whether a dispassionate observer would find it reasonable or not that 
particular actions were judged reasonable. The RSTP Bill (section 59) provides for the two 
alternative tests summarised above: “Condition A”, that the arrangement is not a reasonable 
course of action in relation to the tax provisions in question having regard to all the 
circumstances. The second “Condition B” is whether the arrangement lacks commercial 
substance. Of these two conditions, Professor McEwen states:  
 

“Condition A does not specify from whose perspective reasonableness is to be judged. 
From experience, intelligent, good citizens one of whom is a revenue officer and the 
other of whom is a taxpayer can come to the opposite opinion on what is a reasonable 
course of action in respect to tax provisions. The double reasonableness test in the UK 
GAAR implies that judgement should be made from a neutral perspective and the 
required involvement of the Advisory Panel introduces into the process individuals who 
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are better placed to make a dispassionate judgement. Sections 63 and 64 require RS to 
give the taxpayer details of why they consider that a tax advantage should be 
counteracted and how they propose to do so and give the taxpayer the opportunity to 
make representations to RS. Section 65 permits the officer of RS to act on the basis that 
a tax advantage might have arisen. But subject to that right to make representations, the 
counteraction can be implemented and tax assessed on the basis of RS’s judgement that 
the taxpayer’s action was unreasonable in relation to the tax provisions and that a tax 
advantage might have arisen. The taxpayer’s only remedy will be to appeal to the 
Tribunal pending which the tax must be paid.  

Condition B has the appearance of being less subjective, namely, that the arrangement 
lacks commercial substance. The section provides examples of what might indicate lack 
of commercial substance. Even with the guidance of the examples, officers of RS will not 
necessarily be the best placed to make judgements of what is and what is not 
commercial. The absence of an advisory panel means that the first opportunity for a 
disinterested judgement will be on appeal to the tribunal. The references to authorised 
officer throughout this Part of the Bill imply that counteraction under the GAAR will be 
undertaken by a limited group of specialists. This may mitigate the risk of over 
enthusiastic application of the GAAR but does not remove the risk of bias or lack of 
understanding of business conduct. 
 
………the use of the double reasonableness test in Condition A would confirm that the 
test in intended to be objective, not subjective, and the introduction of an advisory panel 
of independent persons with relevant financial and commercial experience would help to 
ensure that Conditions A and B are judged in an unbiased way. ” 

 

Disclosure of Tax Avoidance Schemes (DOTAS) 

Another method for tackling tax avoidance is through use of prior notification schemes, whereby 
those offering tax planning schemes must submit the planned transaction to the revenue 
authority in advance and request confirmation that the GAAR will not be applied. The rationale 
for this is to enable the tax authority to quickly identify tax avoidance schemes and any potential 
loopholes in the tax system. The UK operates a Disclosure of Tax Avoidance Schemes 
(DOTAS) regime which applies to certain taxes (SDLT, but not Landfill tax). The Scottish 
Government has expressed its view that a DOTAS scheme is not necessary for Landfill tax 
(where tax evasion is the main issue rather than tax avoidance), but that it is considering 
introducing a DOTAS scheme for LBTT. However, this is not on the face of the Bill as 
introduced, but is being considered as a possible amendment for Stage 2, which has raised 
some concerns from stakeholders about the level of scrutiny that will be applied to the 
proposals.  
 

POWERS AND DUTIES OF TAXPAYERS AND REVENUE SCOTLAND 

Part 6 of the Bill makes provision regarding assessments of the devolved taxes, powers of 
enquiry by RS into taxpayer self-assessments, powers and duties for amendment and 
correction by taxpayers and RS and claims for relief from double assessment and for the 
repayment of tax.  
 
The Bill proposes seven general duties in relation to the devolved taxes. These are a 
reasonably generic summary of what a taxpayer must do in an effective self-assessment tax 
regime (McEwen 2014). Taxpayers must: 
 

 notify RS of taxable activity 
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 inform RS if tax is due 

 make tax returns on time 

 take reasonable care to ensure that the information made in tax returns is accurate and 
complete 

 assess any tax due to RS 

 pay any tax due when required to do so 

 keep adequate records relating to tax 
 
Taxpayers will have a duty to keep records relating to tax, and records must be kept for a period 
of five years from the date of the original or amended tax return (whichever is later). 
 
Chapter 3 provides a definition of “filing date”, which is the date on which tax returns for the 
devolved taxes are due. A person who has made a return may amend it within 12 months of the 
filing date or such a date as Scottish Ministers may prescribe (different provisions may be made 
for different devolved taxes). RS may correct any error or omission in a return by notice to the 
taxpayer and the correction is to be treated as an amendment to the return (section 78). RS has 
three years from the filing of the return to make the correction.  
 
Chapter 4 provides that RS may issue a notice of the intention to enquire into a tax return within 
3 years of the filing date or when the tax return was made, whichever is later.  On completion of 
an enquiry a closure notice must be issued which must make any required amendments or 
confirm no amendments are necessary.  The taxpayer may apply to the Scottish Tax Tribunals 
to have a closure notice issued.    
 
The adviser’s paper (McEwen 2014) provides more commentary on Part 6 of the Bill, which was 
broadly supported in the Scottish Government’s consultation. The adviser does make the 
following observation on the issue of time limits which is worth drawing attention to in this 
briefing:  
 

“In the Policy Memorandum, the aim of the RSTP Bill in respect to time limits is stated to 
be simplicity and certainty in contrast to the multiplicity of time limits in UK tax legislation. 
I find it a little surprising, therefore, that the 3 year time limit for a correction to an 
assessment is slightly different from the 3 year time limit for an enquiry into a return. The 
former is simply 3 years from filing the return while the latter is three years from the filing 
date or 3 years from filing the return, if later. The Committee may consider 
recommending that the correction time limit is the same as the enquiry time limit.”  

 
Chapter 5 provides for RS to issue a determination of tax chargeable where a person has not 
made a tax return and the filing date has passed.  RS have 5 years from the filing date to issue 
a determination.  Chapter 6 provides for RS to be able to issue a RS assessment if they believe 
a loss of tax or excessive repayment of tax have been brought about by either careless or 
deliberate behaviour.  In the case of careless behaviour RS have 5 years from the filing date or 
when the return was made, whichever is later, to issue an assessment.  In the case of 
deliberate behaviour RS have 20 years from the filing date or when the return was made, 
whichever is later, to issue an assessment. 
 

INVESTIGATORY POWERS OF REVENUE SCOTLAND 

Part 7 of the Bill provides for RS to have powers in certain circumstances to request, inspect 
and copy documents and digital records as well as to enter business premises and inspect 
assets and take samples, all for the purposes of determining tax liabilities. RS staff, or staff of 
bodies to which relevant powers have been delegated, will be able to issue:  
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 an information notice requiring a taxpayer to provide information or documents that it 
considers necessary to check that the taxpayer has paid the correct amount of tax;  

 an information notice requiring a third party to provide information or documents that are 
necessary to check the tax position of a specified taxpayer; or  

 an information notice requiring a third party to provide information or documents 
considered necessary to confirm the identity of a taxpayer whose identity cannot be 
ascertained otherwise 

 
The Bill also restricts the investigatory powers of RS, including protecting in some 
circumstances particular groups of people, like auditors and legal advisers and also preventing 
some types of documents (journalistic or health records) from being subject of an information 
notice. In a difference from the UK system, there is no protection in the Bill for information and 
documents relating to communication between a client and tax adviser in respect of giving or 
obtaining tax advice. This issue is discussed in the adviser paper (McEwen, para 81-82).  
 
It is intended that regulations will prescribe the circumstances in which Scottish Ministers can 
use investigatory powers – the form and content of the relevant notices, the time periods for 
complying with information notices and how the use of the powers would be authorised by RS or 
the bodies to which powers have been delegated.  
 
The Bill creates a criminal offence when a person conceals, destroys or otherwise disposes of a 
document or set of documents which the person has been required to provide by an information 
notice from RS or a delegated body in relation to a devolved tax investigation.  
 
Section 144 outlines the terms for reviewing and appealing against an information notice.  
 

PENALTIES FOR NON-COMPLIANCE 

Penalties are an important part of any tax system in promoting compliance and deterring non-
compliance. Part 8 provides for penalties for a range of non-compliant behaviours (see the list 
below). Much of the detail of the penalty system will be specified in regulations, however the Bill 
shows that the intention of the Scottish Government is for a system that “avoids double 
penalties for the same offence, gives recognition to taxpayer disclosure and cooperation, allows 
for agreement for deferred payment, recognises that special circumstances may merit 
remission, suspension or compromise and accepts that there can be reasonable excuse for 
failure to make a return or pay tax. Reasonable excuse is a term used in UK tax law which has 
been considered in a good number of court decisions. So there will be precedent available to 
help apply it in respect of devolved taxes” (McEwen 2014).  
 
Examples of non-compliant behaviour are as follows:  
 

 failure to provide a tax return, or to deliver any other document on or before the filing 
date;  

 failure to make a tax payment on time (including failure to pay any tax due);  

 errors in taxpayer documents (attributable to either the taxpayer or another person);  

 failure to take reasonable steps to notify Revenue Scotland of an assessment issued by 
Revenue Scotland which understates a person‘s liability to tax;  

 failure to produce accurate documents or information in complying with an information 
notice;  

 failure to comply with an information notice from Revenue Scotland or deliberately 
obstructing an officer during an inspection;  

 failure to keep proper records;  
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 failure to provide contact details of a debtor following a notice from Revenue Scotland; 
and  

 failure to register for tax or notify chargeability.  
 
The Bill proposes three types of financial penalties which will apply to the devolved taxes for 
some of the non-compliant behaviours listed above: 
 

 Fixed penalties;  

 Daily penalties, chargeable at a particular sum per day over a fixed period but with 
different daily rates possible for different periods; and  

 Percentage-based penalties (calculated by reference to the amount of the tax liability) for 
continued failure to comply with an information notice or continued obstruction of an 
officer carrying out an inspection. This is where the penalty is linked to the potential loss 
to Revenue Scotland by non-payment of tax, underassessment or inflated claim of refund 
by the taxpayer.  

 
Details of these penalties will be set out in regulations. The expectation in the Policy 
Memorandum is that different types of penalties will form a hierarchy, with the least serious 
being the fixed penalties and most serious penalties being based on a percentage of the tax 
calculated as being due.  
 
Unlike the earlier chapters in Part 8, chapter 4 provides for amounts of penalties, their 
assessment and enforcement. For example, the penalty for failure to comply with an information 
notice or obstruction of an inspection is £300 but with a continuing daily penalty of £60 for each 
day after the initial penalty until the penalty is paid. Penalties are set at up to £3,000 for careless 
or deliberate inaccurate in documents. There is a provision for these penalties to be increased 
in line with inflation. However, it is not clear why some penalty amounts are specified on the 
face of the Bill and some are left to regulations.  
 

INTEREST ON PAYMENTS DUE TO OR BY REVENUE SCOTLAND 

Part 9 of the Bill sets out the provisions dealing with interest on payments due to or by RS. 
Interest is not part of the penalty or sanction but is to compensate RS or the taxpayer for the 
loss of the use of money.  
 
RS will be able to charge interest on late payment of tax or penalties with respect of the 
devolved taxes. The interest rate for late payment of penalties and the dates from which interest 
on penalties become payable will be outlined in regulations. Interest must also be paid to the 
taxpayer, whether involving the repayment of tax paid, repayment of a penalty or repayment of 
interest (whether on tax or penalty).  
 
Different interest rates will be applied to different devolved taxes and for different penalties, and 
all will be determined via regulations. The key challenge in setting interest rates is making sure 
the interest rates take into consideration market rates of interest and do not incentivise 
unintended behaviours. For example, if the rate on late payments is too low, businesses and 
others might opt to use late payment of tax as a form of cheap finance. Likewise, if the rate on 
tax repayments is higher than the market rates, people might opt to deliberately overpay tax. As 
such, it is likely that the interest rates on late payments will be higher than those paid on 
repayments.  
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ENFORCEMENT OF PAYMENT OF TAX 

Part 10 relates to the collection of unpaid taxes and allows RS, after seeking other means of 
gaining taxpayer compliance, to seek a summary warrant from the sheriff court and to pursue 
court action in the sheriff court (or the Court of Session for larger sums of tax or penalties due) 
to collect unpaid taxes and/or penalties owed.  
 
This Part also makes provision for a designated officer to obtain contact details of a debtor from 
a third party. The third party must be a company, local authority or a person who obtained the 
information in the course of business. Charities cannot be asked for contact details. If the third 
party fails to comply, a fixed penalty of £300 can be applied, and Ministers can increase the 
penalty in line with inflation.  
 

REVIEWS AND APPEALS OF REVENUE SCOTLAND DECISIONS 

Part 11 sets out the processes for situations where a taxpayer seeks a review or wishes to 
appeal a RS decision. After a decision, a taxpayer can request a review, which will be carried 
out by a member of RS staff who was not involved in the initial decision. If the review fails to 
resolve the dispute, RS may offer to enter into mediation with the taxpayer. The accompanying 
Policy Memorandum sets out that the mediator in these cases will be an independent third party 
but will be appointed by RS. The taxpayer can choose to take up an offer of mediation or not. If 
not, or if the mediation process fails to resolve the dispute, the taxpayer has a right of appeal to 
the Scottish Tax Tribunal.  
 
Section 198 of the Bill lays out appealable decisions. The taxpayer must give notice of a review 
to RS within 30 days of the date the decision was notified to the taxpayer. The taxpayer notice 
must specify grounds for review. RS must notify the taxpayer of its view on the review within 30 
days of its receipt of the review notice, and must notify the taxpayer of the outcome of the 
review within 45 days of notifying the taxpayers of its initial view of the matter.  
 
Section 210 provides that where there is a review or appeal the tax, penalties and interest due 
remain payable although there is a power for Scottish Ministers to use regulations to allow for 
the postponement of payment of tax, penalties and interest while an appeal or review is heard.  
 

FINAL PROVISIONS: SUBORDINATE LEGISLATION AND ANCILLARY 
POWERS 

Section 218 outlines the terms of the subordinate legislation attached to the Bill and indicates 
whether negative or affirmative procedure applies. 
  

FINANCE COMMITTEE CONSULTATION 

The Finance Committee issued a call for evidence on the Revenue Scotland and Tax Powers 
Bill in December 2013, with a closing date of 19 February 2014 (Scottish Parliament Finance 
Committee, 2013). The submissions will be summarised in a paper to be produced by the 
adviser, Professor McEwen.  
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FINANCIAL MEMORANDUM 

The Financial Memorandum (FM) accompanying the Bill sets out the anticipated costs relating 
to the introduction of the Scottish Landfill tax within three categories:  
 

 Financial implications for the Scottish administration  

 Costs on Local Authorities and other public bodies  

 Costs on other bodies, individuals and businesses  

COSTS TO THE SCOTTISH GOVERNMENT 

The FM presents the latest estimates for collecting and managing the devolved taxes. This 
updates the estimates provided in June 2012 and in the earlier FMs for implementing the 
financial provisions of the Scotland Act 2012, and published alongside the LBTT (Scotland) Bill 
and Landfill Tax (Scotland) Bill.   
 

Original estimates 
 
In June 2012, the Government placed in SPICe (Scottish Government 2012d) a document 
containing the estimated costs of administering the two devolved taxes. The document sets out 
the estimated costs (to April 2020) for the administration of the devolved taxes by HMRC 
(“Option A”) as compared to the estimated costs for the establishment of RS and administration 
of the devolved taxes by it, RoS and SEPA over the same period (“Option B”). Whilst the 
document did not provide a detailed breakdown of the basis for these estimated costs, the 
estimate for option B was 25% lower than for option A (£16,706,000 as compared to 
£22,274,000). 
 
The FMs for the LBTT and SLfT contained identical figures for the setting up and running of 
Revenue Scotland over a five-year period. When added to the estimated set-up and running 
costs for the collection of both taxes by RoS and SEPA, the overall total cost was £16,706,000. 
 

Costs to the Scottish Government in RSTP Bill 
 
The RSTP Bill’s FM states that “the initial estimates of the costs of establishing and running the 
devolved taxes have been reviewed and revised.” (para 10) It goes on to state in paragraphs 11 
and 12 of the FM that:  

 
“The total for the areas of cost set out at paragraph 7 above remains £16.7m. The revised 
costs are directly comparable with HMRC’s estimate for administering two ‘like for like’ taxes 
to SDLT and LfT and continue to reflect the 25% saving originally identified by the Scottish 
Government.”  
 
Alongside those revisions to previously estimated costs, additional costs have been identified 
in relation to three areas not included in previous cost estimates, and outwith the scope of 
HMRC’s comparable estimate.”  

 
The FM provides a table summarising the estimated costs of the Bill, which is reproduced 
below.  
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Table 1: Summary of costs associated with establishing and running devolved taxes 
 
Summary of costs Purpose Total cost over period 

July 2013-March 2020 (£000) 
Revenue Scotland staff set-up  1,810 
Revenue Scotland non-staff set-up  455 
Revenue Scotland staff running costs  6,550 
Revenue Scotland non-staff running costs  3,700 
RoS staff set-up  250 
RoS non-staff set-up  85 
RoS staff running costs  1,200 
RoS non-staff running costs  425 
SEPA set-up  625 
SEPA running costs  1,600 
Total for revisions of costs previously estimated for 
LBTT and SLfT  

16,700 

ESTIMATES FOR NEW ACTIVITY 
Additional compliance activity in FY 2015-16  230 
IT investment in Revenue Scotland  1,500 
Set-up and running of Scottish Tax Tribunals  730 
Costs to SEPA of processing and administering SLfT from 
illegal dumping  

1,050 

Total estimate for new activity  3,510 
Total  20,210 

 
When asked In stage 1 evidence on the LBTT Bill whether he felt the FM’s figures relating to the 
set-up and running costs of RS were robust, the Cabinet Secretary replied “I do, yes.” He also 
explained that “there is a line for contingency throughout the figures…I think that position is 
reasonable.” (Scottish Parliament Finance Committee 2013b)  
 
In oral evidence on the SLfT Bill, RS stated: 

 
“I emphasise that all the Revenue Scotland and SEPA figures in the memorandum represent 
our best estimates at the time the legislation was being put together…As we work through 
things in more detail, we will refine our estimates and understanding, but the breakdown on 
page 25 is the current planning assumption.” (Scottish Parliament Finance Committee 2013c) 

REVISED COSTS PREVIOUSLY ESTIMATED FOR LBTT AND SCOTTISH 
LANDFILL TAX BILLS 

Revenue Scotland estimated set-up costs 

The FM provides tables containing the total estimated set-up costs for RS after paragraph 19 
(tables 2 and 3). It states that staff set-up costs 
 

“have been re-profiled from previous estimates and now reflect the recruitment of additional 
staff required for the set-up phase from October 2013 to March 2015 and the appointment of 
permanent staff for Revenue Scotland from October 2014 to facilitate training and 
familiarisation on the legislation and operational systems, processes and procedures prior to 
the commencement date for the collection of the devolved taxes.” 
 

The total estimated set-up costs for Revenue Scotland in the RSTP Bill’s FM are £610,000 
higher than those in the LBTT and SLfT Bills’ FMs as shown in the table below. 
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Table 2: Revenue Scotland staff set-up costs 

£'000s LBTT/SLfT RSTP Difference bw 
LBTT/SLfT & RSTP 

Revenue Scotland staff set-up costs    

Senior Management 240 230 -10 

Tax Administration Programme 210 200 -10 

Revenue Scotland Development 425 645 220 

Administrative Support 85 40 -45 

Revenue Scotland  Appeals, Disputes, 
Compliance and Corporate Support 

240 405 165 

IT Development n/a 230 230 

Band C Change Managers n/a 60 60 

Total 1200 1810 610 

 
RS estimated non-staff set up costs remain the same as presented in the earlier LBTT and 
Scottish Landfill tax Bills, as shown in the table below 
 
Table 3: Revenue Scotland estimated non-staff set-up costs 
 

Revenue Scotland estimated non-staff 
set-up costs £’000s 

LBTT/SLfT RSTP Difference bw 
LBTT/SLfT & RSTP 

Systems 80 80 0 

Communications and branding 75 75 0 

Standard running costs for unit 200 200 0 

IT Desktop and Telephony set-up costs 100 100 0 

Total 455 455 0 

 

Revenue Scotland estimated running costs 

The FM provides tables (tables 4 and 5) estimating the annual running costs for RS (staff and 
non-staff). Changes to some of the budget line titles means that there is not always direct read 
across, but the total annual estimated running cost in the RSTP Bill’s FM is £160,000 lower than 
stated in the LBTT/SLfT Bills’ FMs. Non-staff annual running costs are unchanged from the 
earlier FMs.  
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Table 4: Revenue Scotland estimated annual staff and non-staff running costs 
 

Revenue Scotland estimated staff 
running costs (£,000s) 

LBTT/SLfT RSTP Difference bw 
LBTT/SLfT & RSTP 

Period: annually from April 2015    

Senior Management 220 90 -130 

Compliance and debt management 350 390 40 

Disputes and Appeals 280 200 -80 

Operational Policy  200 200 

Corporate and Business Services  430 430 

Communications and Complaints 240  -240 

Planning and Development 125  -125 

Administrative support 100  -100 

Contingency 155  -155 

Total  1470 1310 -160 

    

Revenue Scotland estimated non staff 
running costs 

LBTT/SLfT RSTP Difference bw 
LBTT/SLfT & RSTP 

Period: annually from April 2015    

Shared services  230 230 

Professional services  220 220 

Administration  115 115 

Communications and Branding  75 75 

IT systems support 50 50 0 

Website maintenance & production and 
updating of online guidance 

50 50 0 

Standard running costs 170  -170 

Appeals against LBTT charges 120  -120 

Legal outsourcing/debt recovery contracts 100  -100 

Contingency 250  -250 

Total 740 740 0 

 
 

Registers of Scotland estimated set-up and running costs 
 
Tables 6 and 7 in the FM provide the estimated costs to the Scottish Government of RoS 
collecting LBTT on behalf of RS. Reading across the FMs provided in the LBTT and SLfT Bills 
shows there are no changes in the latest plans. 
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Table 5: RoS estimated set-up and running costs 
 

RoS estimated staff set-up costs LBTT/SLfT RSTP Difference bw 
LBTT/SLfT & RSTP 

Staff costs of planning, overseeing, and 
implementing changes prior to 2015 

250 250 0 

Total 250 250 0 

    

RoS estimated non-staff set-up costs    

Familiarisation of solicitors with new 
systems 

10 10 0 

Build cost of new LBTT system 75 75 0 

Total 85 85 0 

    

RoS estimated staff running costs    

Period: annually from April 2015    

e-Services Helpdesk 130 130 0 

Provision of complex enquiry helpdesk 60 60 0 

Additional costs associated with system 
support and new chargeable transactions 

20 20 0 

Intake process cost 30 30 0 

Total 240 240 0 

    

RoS estimated non-staff running costs    

Period: annually from April 2015    

Additional IT maintenance & support costs 20 20 0 

Annual cost of providing data to HMRC 15 15 0 

Additional costs associated with new 
chargeable transactions 

50 50 0 

Total 85 85 0 

  
 

SEPA estimated set-up and running costs 
 
Tables containing the estimated costs to the Government of SEPA collecting SLfT on behalf of 
RS are provided after paragraph 27 of the FM. Again, changes to some of the budget line titles 
mean that there is not always direct read across, but the total estimated set-up cost is £85,000 
higher in the RSTP Bill’s FM than in the SLfT Bill’s FM. SEPA’s total annual estimated running 
costs are also £20,000 higher in RSTP Bill’s FM than in the SLfT Bill’s FM. 
 
 
 
 
 
 
 
 
 
 
 
 



 27 

 
Table 6: SEPA estimated set-up and annual running costs 
 

SEPA estimated set-up costs LBTT/SLfT RSTP Difference bw 
LBTT/SLfT & RSTP 

Bill Development, Business 
Development, Operational Guidance 

 55 55 

SLfT Management Band B  40 40 

SLfT Specialist  55 55 

Project Management  90 90 

Setting up IT systems/Information 
Systems 

350 350 0 

Staff Training/Training 25 15 -10 

Corporate Legal Support  20 20 

Develop guidance for staff 75  -75 

Contribution to policy & legislative 
development in 2013-14 

50  -50 

Costs associated with promoting new 
Scottish Landfill Tax arrangements 

15  -15 

Training for landfill operators staff 25  -25 

Total  540 625 85 

    

SEPA estimated running costs    

Period: annually from April 2015    

Quarterly waste data SLfT tax return 
processing and initial sense check 

 30 30 

Finance/Payment issues/reconciliation  0 0 

General enquiries from taxpayers, 
helpdesk/Enquiries, Registration, 
Compliance checking 

35 35 0 

SLfT Specialists. Site audits, policy 
decisions/Rev Scot liaison/external 
liaison 

 85 85 

Staff management. Managing liaison with 
Rev Scot and HMRC 

 30 30 

Management and Liaison with Rev 
Scot/Management liaison with Rev Scot 
and HMRC at senior level 

50 35 -15 

Training and Development (team and 
SEPA) 

 20 20 

Administrative Officer, Office support to 
entire team 

 25 25 

IS costs ongoing licensing software 
development and hardware 
maintenance/upgrading 

 60 60 

Additional registration work 10  -10 

Additional declaration work 50  -50 

Risk assessment, compliance activity, 
ensuring debt collection 

75  -75 

Appeals against tax charges 30  -30 

Systems, travel 50  -50 

Total  300 320 20 
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Despite the various changes outlined above, the total estimated set-up cost for Revenue 
Scotland, RoS and SEPA between July 2013 and March 2015, along with their total estimated 
running costs over the five years from April 2015 remains £16.7 million. 
 

ESTIMATES FOR NEW ACTIVITY 

Costs of new activities presented in the RSTP Bill total just over £3.5m and are summarised in 
table 7.  
 
Table 7: Estimates for new activity 
 
Costs (£’000) Total cost over period April 2015-

March 2020 
Additional compliance activity in FY 2015-16  230 
IT investment in Revenue Scotland  1,500 
Set-up and running of Scottish Tax Tribunals  730 
Costs to SEPA of processing and administering SLfT from 
illegal dumping  

1,050 

Total estimate for new activity  3,510 

 

Additional investment in compliance and investigation  

 
The FMs for the LBTT and SLfT Bills stated that “further planning work is required to decide on 
the respective roles that RS and RoS/SEPA will have in relation to compliance activity.” The 
FMs included £350,000 in annual running costs for compliance activity within the estimated 
running costs for RS. These costs related to the collection of both LBTT and Scottish Landfill 
Tax. The SLfT Bill’s FM also included £75,000 in annual running costs for risk assessment, 
compliance activity and ensuring debt collection for SEPA. It also pointed out that SEPA would 
be able to draw on existing enforcement staff. 
 
Whilst the RSTP Bill’s FM notes that the costs set out in the original estimate of £16.7million 
“include some investment in compliance and investigation activity” (para 30), it states that 
“modest additional investment in compliance activity…can generate significant increases in 
revenue” (para 38). Table 10 in the FM estimates the annual costs of the proposed additional 
compliance activity to be £230,000 (£150,000 for RS compliance staff and £80,000 for SEPA 
investigations staff). The FM states that “this investment would be made with a target for RS 
and SEPA of collecting tax due to at least offset the additional cost.” (para 39) 
 
During stage 1 evidence on the LBTT Bill, the Bill Team stated that: 
 

“the resource plans for Revenue Scotland are still at a fairly early stage, but we believe that 
we have made adequate allowance in those plans for what we have called compliance 
activity, rather than anti-avoidance activity, although the two are closely related” (Scottish 
Parliament Finance Committee 2013d). 

 
During stage 1 evidence on the SLfT Bill, SEPA confirmed that the FM’s estimates would be 
“adequate to cover our estimate, which is based on our operational experience of inspecting 
and dealing with landfill sites” (Scottish Parliament Finance Committee, 2013c).  However, it 
further stated that “if, after discussions with revenue Scotland, SEPA’s role expands to include 
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enforcement, we will have to discuss with the organisation the financial arrangements for taking 
on that role” (Scottish Parliament Finance Committee 2013c, col 2821). 
 
The Committee’s stage 1 (Scottish Parliament Finance Committee 2013e) report on the SLfT 
Bill, contained the following question:  

 
“The Committee asks the Government to clarify whether the resources which have been 
allocated to Revenue Scotland for compliance activity include additional resources for SEPA 
to identify and deal with illegal sites.” (para 68) 

 
The Government’s response was as follows: 

 
“Revenue Scotland’s resources will be used to pursue appropriate care and management of 
the two devolved taxes. This includes undertaking compliance activity. On Scottish Landfill 
Tax, SEPA’s expertise will be invaluable and Revenue Scotland expects to allocate some of 
the funding available for compliance activity to SEPA to support its work. 
 
Provisions within the SLfT Bill would, if enacted, allow for the imposition of a tax charge 
based on liability arising from illegal landfill. Identifying and dealing with illegal landfill sites is 
currently part of SEPA’s current environmental activities, for which they receive grant funding, 
and in future will be part of their tax compliance activity” (Scottish Parliament Finance 
Committee 2013f). 

 

Costs of IT investment in Revenue Scotland 

 
Table 11 of the FM estimates total additional set-up costs of £1 million for RS IT development 
and annual maintenance costs of £100,000 between 2015 and 2020 giving total additional IT 
costs of £1.5 million for the five years from April 2015. Whilst the FM provides an explanation of 
the justification for this additional spend (as outlined below), it does not provide a breakdown of 
the basis for these estimates. 
 
The FM states that “the original estimates assumed that IT development would be limited to 
basic functionality…with no proposals for any IT development in RS.” (para 42) The FMs for the 
LBTT and SLfT Bills stated:  

 
 “This cost includes the hardware set-up costs for the staff together with the costs of 

establishing the website but assumes a tax collection system design which does not require 
central database development at Revenue Scotland. A different design may be chosen and 
costs will only be known following detailed design and procurement.” (para 42 SLfT FM) 

 
The RSTP Bill proposes that RS “will develop a central IT system which will include a data 
repository and case management system to hold taxpayer information drawn from RoS and 
SEPA.” (para 42) Its FM states that this proposal “is driven primarily by the need for a robust 
approach to tackling tax avoidance, by points raised by both stakeholders and the Scottish 
Parliament Finance Committee on standards of service to taxpayers and by the need to provide 
for features of LBTT and SLfT that differ from SDLT and SLfT.” (para 43) 
 
The FM further states that “the extent to which RS can tackle tax avoidance will depend on the 
analysis of robust information about complex transactions” (para 44). In order to do this, RS “will 
require (particularly for LBTT) capacity to carry out some complex analysis” of data “which will 
need to be kept secure at all times” and the Government is of the view that this “can most 
effectively and securely be done by developing a central IT system within RS itself.” (para 45) 
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The FM states that “investing in a case management system within RS will allow a seamless 
transmission of data across RS, SEPA and RoS” (para 48) which will improve the experience of 
people seeking technical or detailed advice via RS’s helpline. It also states that this investment 
will mean that a “long term record of data submitted by taxpayers using RoS or SEPA’s online 
systems can be held together in one secure location.” (para 48) 
 
The Committee’s stage 1 report on the LBTT Bill (Scottish Parliament Finance Committee 
2013g) contained the following recommendation: 

 
“The Committee is concerned that while the FM makes provision for an e-Services Helpdesk 
and complex enquiry helpdesk within RoS there only appears to be provision for a “limited 
helpline” within Revenue Scotland. The Committee asks the SG to provide further details on 
the proposed Revenue Scotland helpline including its function, an estimate of costs, staffing 
levels and whether it will be staffed by adequately trained specialist personnel.” (para 75) 

 
The Government’s response (Scottish Parliament Finance Committee 2013h) was as follows: 

 
“The Scottish Government agrees that the issue of providing appropriate help and support to 
taxpayers is very important. RS, RoS and the Scottish Environment Protection Agency 
(SEPA) are working together to assess likely demand and plan for the provision of suitable 
and coordinated support to taxpayers, including via effective helplines. The respective 
organisations will draw on input from professional bodies and taxpayer representatives to 
ensure that their planning in this area is as well-informed as possible. RS, RoS and SEPA will 
be happy to describe these plans to the Committee once drawn up. 

 
The RSTP Bill’s FM states that during the passage of the LBTT Bill, it became apparent “that 
there were some areas where the most appropriate approach involved some additional 
administrative effort to achieve a better outcome for the taxpayer.” (para 49) Giving the example 
of commercial leases, for which the tax liability will be reviewed every three years (a policy that 
had not been developed when the original costings were provided), the FM states that such 
additional administration and analysis will necessitate the development of further IT capacity 
within Revenue Scotland. 
 
The FM states that it “also proposes some changes to previous assumptions on staffing 
numbers to release resources to support this IT investment, including an IT project manager, 
within the base set up and operating costs described above.” (para 51) 
 
Members may recall that the Committee asked witnesses from RoS whether they were 
“absolutely sure” that the estimates in the LBTT Bill’s FM would be enough to design and build 
the new IT System, to which they replied “we certainly think that that is the case.” (Scottish 
Parliament 2013b, col 2298) However, this question and its response related specifically to IT 
costs for RoS which remain unchanged in the RSTP Bill’s FM. 
 

Additional costs arising from policy development 

 
The FM states that costs relating to the dealing with disputes arising from the devolved taxes by 
tribunals were not included in the original estimates as they were made on the basis of HMRC 
operating a “like-for-like” service. 
 
Table 12 of the FM estimates that the set-up and running costs for the Scottish Tax Tribunals 
would amount to £730,000. The FM states that “there is unlikely to be a material difference” 
between the cost to the Scottish Government of establishing and running separate devolved 
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Scottish Tax Tribunals compared to jurisdiction resting with the existing UK Tribunals.” (FM, 
para 55) 
 
The FM states that SEPA’s administration costs arising from the SLfT Bill’s proposal to impose 
taxes on illegally dumped waste had not been included in the original estimates as HMRC has 
no powers to impose such a tax under existing UK legislation. Table 13 in the FM states that the 
costs of collecting tax revenue from illegally dumped waste are estimated to amount to 
£210,000 per year. 
 

Costs on local authorities and other public bodies 

 
The FM does not expect any costs to arise for local authorities other than those associated with 
their roles as taxpayers. No additional administrative costs are expected. 
 

Costs on other bodies, individuals and businesses 

 
As with local authorities, the Bill is expected to impact on other bodies largely as a result of the 
costs of compliance with the newly devolved taxes and of any fees charged or penalties 
imposed as a result of non-compliance. No significant additional administrative costs are 
expected. 
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Revenue Scotland and Tax Powers Bill 

Briefing from the Adviser 

Background 

1. The Revenue Scotland and Tax Powers (“RSTP”) Bill has been introduced by 
the Government to provide the administrative framework and powers required to 
implement Land and Buildings Transactions Tax (LBTT), introduced by the Land and 
Buildings Transactions Tax (Scotland) Act 2013, and Scottish Landfill Tax (SLfT), to 
be introduced by the Landfill Tax (Scotland) Bill. These are the two taxes initially 
devolved under the Scotland Act 2012 but, as that Act includes power to devolve 
further taxes, the intention of the Government is that the administrative framework 
and powers set out in the RSTP Bill should be sufficiently broad to cater for further 
devolved taxes. 

2. The Policy Memorandum introducing the RSTP Bill states the intention in para. 
7 that the Bill has been prepared to reflect Adam Smith’s maxims regarding taxes, 
namely: certainty, convenience, efficiency and proportionate to the ability to pay. 
These four principles are known as the Canons of Taxation and are widely accepted 
by economists today, sometimes with the addition of further canons such as 
simplicity and flexibility. Para. 8 of the Policy Memorandum refers to simplicity as a 
principle of the tax system designed to deliver certainty. Baldly stated, these canons 
appear reasonable and uncontroversial but in their interpretation and application 
there are many issues to be weighed and considered. 

3. The most controversial and difficult to apply of Adam Smith’s canons is that a 
tax should be proportionate to the ability to pay.  This canon is generally interpreted 
today to require that people with equal taxable capacity bear the same tax burden 
and that people with a higher taxable capacity bear a higher tax burden.  The 
difficulties lie in judging taxable capacity and the relative increase in tax appropriate 
to an increased taxable capacity.  For example, one individual may have a 
substantial income but few assets while another has substantial assets but little 
income.  Two individuals may have similar income and assets but one has a 
dependent family while the other does not.  Judgements of relative taxable capacity 
will vary depending on political and social outlook.  This canon is important when 
considering the nature and rules of a particular tax. It is of less relevance when 
considering tax administration provisions such as those set out in the RSTP Bill. 

4. The provisions of the RSTP Bill will meet Smith’s other canons if, taken in the 
context of the LBTT and SLfT, they provide taxpayers with certainty regarding the 
amount and timing of payment of tax, with convenience in calculating and paying the 
tax and with efficiency for both taxpayer and state.  Efficiency has several aspects in 
the context of taxation.  A tax is economically inefficient if it changes taxpayer 
behaviour in unintended ways, perhaps reducing the expected tax take.  It is 
inefficient if the process of administering the tax, including investigations, appeals 
and enforcement, is costly relative to the amount of tax collected.  It is inefficient for 
the taxpayer if the costs of complying with the rules are disproportionate to the 
amounts of tax involved.  The three canons, certainty, convenience and efficiency, 
are clearly relevant to a consideration of the RSTP Bill. 
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5. The two additional canons of simplicity and flexibility mentioned above are 
worth bearing in mind.  Complexity in taxation is often the result of years of accretion 
of new provisions and amendments to old ones but even a new tax system can be 
overly complex if it is based on regulating every potential circumstance rather than 
enshrining principles that can be applied to novel circumstances.  The RSTP Bill is 
intended to be flexible in its potential application to further devolved taxes.  This may 
mean including provisions that are of little relevance to LBTT and SLfT but could be 
vital for administering other taxes.  This may mean that the Bill is more complex than 
it need be if it were simply to cater for the two currently devolved taxes. 

6. Given the intention that the RSTP Bill will also provide for future devolved taxes 
it is worth considering the anatomy of tax administration.  A liability to tax is generally 
triggered by a transaction or event, for example, the purchase of a building (LBTT) or 
a death (Inheritance Tax).  The calculation of the liability may be based on 
transactions or events occurring in a period, for example, an accounting period in the 
case of SLfT or Corporation Tax or the seven years leading up to death in the case 
of Inheritance Tax.  Modern tax systems normally provide for self-assessment on 
grounds of efficiency and the timing of the self-assessment and payment of tax will 
be linked to the triggering transaction or event or the period for which the liability is 
calculated. 

7. Once a self-assessment is received the administering authority will normally 
have a limited time during which they can inquire into the basis and principles of the 
assessment.  The time limit provides the taxpayer with certainty regarding their 
liability.  The authority on the other hand needs powers to investigate where the 
taxpayer has failed to make a return or has made an incorrect return and these are 
normally paired with powers for the authority to amend a self-assessment or make its 
own assessment.  To protect taxpayers, investigatory powers should be tempered by 
required levels of authority within the organisation or by judicial oversight. 

8. Clearly, disputes may arise between the taxpayer and the authority on the 
existence and amount of the liability or on the right of the authority to assess.  Tax 
systems may provide for administrative measures for disputes resolution but there 
will generally be provision for the taxpayer to appeal to the judiciary with further 
appeal by both parties possible in certain circumstances. 

9. As well as the procedures for correcting or determining the amount of tax due, 
the authority should be able to charge interest on late paid tax and also needs power 
to enforce payment where the taxpayer does not pay voluntarily.  As failure to pay 
may be the result of insolvency, the powers of the authority vis-a-vis other creditors 
must be considered. 

10. Tax systems involve payments by the authority to the taxpayers in certain 
circumstances.  These may be the result of downward adjustments arising from 
revised self-assessments or as a result of claims which result in reduced liabilities. In 
Value Added Tax systems, repayments can be the norm for certain categories of 
trader.  There needs to be provision for timely repayment by the authority and 
interest on late repayment.  The authority must also have access to funds to make 
the repayments.  
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11. Tax law gives rise to particular problems of interpretation.  The traditional view 
of tax law in the UK was that the canon of certainty required strict interpretation with 
any benefit of doubt being given to the taxpayers.  This gave scope for tax avoidance 
which relied on escaping the strict letter of the law while clearly breaching its spirit. 
With the introduction of Capital Gains Tax in 1965 and income tax rates rising to 
98% in the 1970s, the tax avoidance industry grew rapidly. 

12. In the case of W.T. Ramsay v CIR in 1981, the House of Lords clarified that the 
principles of interpretation did not require the Court to look at each step in a series of 
transactions in isolation to determine their tax effect.  Where there were a series of 
transactions which were intended to follow one another and where some of these 
steps were introduced for no other reason than to reduce tax, the Court was entitled 
to consider the transactions together in determining their tax effect.  Following on 
from this case, legal interpretation has moved towards a more purposive or 
substantive interpretation. For example, schemes which pay employee bonuses in 
the form of dividends and other payments have been found ineffective in avoiding 
PAYE and NIC in recent years. In the Court of Appeal in 2011, Moses LJ held that, 
since payments ‘arrived in the hands of employees, as they were intended to do, as 
bonuses,’ they were taxable as income from employment and not as dividends 
despite the legal form in which they were paid [HMRC v PA Holdings Ltd]. 

13. Action through the Courts has not eliminated such artificial avoidance despite 
growing success in tackling such schemes. Her Majesty’s Revenue and Customs 
(HMRC) currently claims to be winning over 80% of Cases involving tax avoidance. 
Every Finance Act has introduced new, targeted anti-avoidance rules (TAARs) to 
eliminate the newest schemes, leading to ever-greater complexity in tax law.  In 
2004 the Disclosure of Tax Avoidance Schemes (DOTAS) legislation was introduced 
requiring those promoting tax avoidance schemes to notify HMRC so that 
counteraction could be taken more promptly.  Most recently, the General Anti-Abuse 
Rule was introduced in 2013.  To avoid uncertainty for taxpayers the Rule is narrowly 
focussed on the most clearly abusive schemes and gives HMRC power to counteract 
the tax advantage sought.  

14. Tax avoidance has become a major concern around the world both with 
governments seeking to increase revenues and with citizens suffering reduced 
income and higher taxes as a result of the global recession.  Any tax system should 
try and make the avoidance of tax by means of artificial schemes or arrangements 
as difficult as possible. 

Part 1 – Overview of Act 

15. Section 1 of the Bill sets out the arrangement of the Parts.  Parts 2 and 3 cover 
the establishment and governance of Revenue Scotland and the establishment and 
governance of Scottish Tax Tribunals.  Part 5 puts in place a general anti-avoidance 
rule (GAAR) to address the concerns set out in paragraphs 11 to 14 above. Notably, 
the GAAR is the only provision on the interpretation of tax law.  Parts 6 to 11 cover 
the provisions, other than those specific to LBTT and SLfT, which regulate the 
administration of taxes as set out in paragraphs 6 to 10 above.  Part 12 covers 
general and final provisions.  
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Part 2 & Schedule 1 – Revenue Scotland 

16. Revenue Scotland [RS] is currently an administrative Division of the Scottish 
Government.  Section 2 establishes it as a body corporate with its own legal persona 
and provides in Schedule 1 for its membership, procedures and staffing.  Scottish 
Ministers are to appoint no fewer than 5 and no more than 9 members of RS and 
appoint one of them Chair.  No particular qualifications are specified but elected 
representatives, those holding political office and civil servants are disqualified along 
with the insolvent and those disqualified as directors or charity trustees. Provision is 
made for RS to pay remuneration and reimburse expenses to its members subject to 
the approval of Ministers.   

17. Provision is made for committees (which may include non-voting non-
members) and for the internal delegation of functions to members, committees, chief 
executive or staff. Delegation does not affect RS’s responsibility for the exercise of 
its functions. RS is to employ a chief executive who may not be a member.  The first 
chief executive is to be appointed by Scottish Ministers after consultation with the 
Chair (if one has been appointed) and subsequent chief executives and other 
members of staff will be appointed by RS on terms to be approved by Ministers.  

18. Section 3 of the Bill specifies that RS’s general function is the collection and 
management of devolved taxes.  A devolved tax is any tax specified as such in Part 
4A of The Scotland Act 1998 as amended by The Scotland Act 2012, currently LBTT 
and SLfT. The phrase collection and management is deliberately chosen as it 
corresponds to the responsibility for collection and management of revenue given to 
the UK Commissioners of HMRC in the Commissioners for Revenue and Customs 
Act 2005 (CRCA 2005).  That Act also provides at Section 51(3) that references to 
collection and management of revenue in that or any future enactment shall have the 
same meaning as responsibility for the care and management of revenue in earlier 
enactments.  This means that existing Court interpretations of the power of care and 
management of revenue exercised by the Commissioners of Inland Revenue and of 
Customs and Excise remain relevant in interpreting the new powers of collection and 
management.   

19. In future, if the Courts are called on to interpret RS’s power of collection and 
management of the devolved taxes, they may have regard to Cases decided on the 
similar wording in the CRCA 2005 or earlier enactments. One such case in point is R 
v CIR (ex parte National Federation of Self -Employed and Small Businesses Ltd) HL 
1981 where the power of the Commissioners of Inland Revenue to offer a tax 
amnesty to Fleet Street casuals was challenged.  The House of Lords held that the 
power of care and management of the taxes gave the CIR authority to waive liability 
in appropriate cases.   

20. HMRC and its predecessors also considered that this power provided authority 
to publish extra-statutory concessions where the statute resulted in unfair or 
unintended consequences in particular circumstances.  The Courts have been 
ambivalent regarding the publication of extra-statutory concessions.  Walton J 
expressed the view that one should be taxed by law and not untaxed by concession 
[Vestey and Others v CIR, HL1979] but McNeill J held that issuing such concessions 
was within the concept of good management or of administrative common sense [R 
v Inspector of Taxes (ex p. Fulford Dobson), QB1987]. More recently, Lord Phillips 
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MR suggested that the duty of care and management required pragmatism and 
principles of good management in recovering taxes. Thus concessions can be made 
where those facilitate the overall task of tax collection. This fits better with tax 
amnesties and negotiated settlements with taxpayers rather than published 
concessions supplementing the Taxes Acts. Perhaps for this reason, Finance Act 
2008, s160, provides that the Treasury may by order make provision for and in 
connection with giving effect to any existing HMRC concession. There is a continuing 
programme of giving statutory effect to the existing HMRC concessions under this 
provision. 

21. The Finance Committee may wish to consider whether the function of collection 
and management, understood in the light of existing legislation and judicial 
interpretation, gives clear power to RS to:  

a) Issue a tax amnesty to improve taxpayer compliance; 

b) Negotiate a compromise settlement with a taxpayer where there is disputed 
liability; or 

c) Provide a specific or general concession where tax legislation has unintended 
consequences or results in hardship. 

Taxpayers do not always behave as anticipated by legislation and as commerce and 
society evolve in unanticipated ways RS will need flexibility if it is to fulfil its mandate 
to collect the devolved taxes.  It may be appropriate to specify in the bill that the 
power of collection and management includes but is not confined to the matters in a) 
to c) above. 

22. Section 4 gives RS the power to delegate functions relating to LBTT to the 
Keeper of the Registers of Scotland [the Keeper] and functions relating to SLfT to the 
Scottish Environment Protection Agency [SEPA] but secures both RS’s power to 
direct how delegated powers are to be exercised and its continuing responsibility for 
those functions.  Except where publication would prejudice the effective exercise of 
its functions, information on delegations and directions to the Keeper and SEPA 
must be published by RS and laid before the Scottish Parliament. 

23. Section 5 requires that money received by RS must be paid into the Scottish 
Consolidated Fund but with the power to first deduct repayments and associated 
interest payments.  The importance of the power to deduct repayments was 
illustrated by my personal experience of a Revenue Authority that was required to 
pay all receipts into its country’s consolidated fund.  It could only make repayments 
out of an inadequate monthly Treasury budget which created serious dislocation and 
maladministration of taxes. 

24. Section 6 provides that RS may pay a reward to a person for a service which 
relates to a function of RS.  The explanatory notes give as an example a payment for 
information which leads to the collection of undeclared tax.  Paying informers can 
give rise to legal and ethical issues and could be construed in particular 
circumstances as inducement to commit criminal acts or breach contractual 
confidentiality.  Nevertheless it is a power that most Revenue Authorities have and 
exercise. 
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25. Sections 7, 8 and 9 regulate the relationship between Scottish Ministers and 
RS.  RS’s independence is secured by forbidding Scottish Ministers from directing or 
otherwise seeking to control RS in the exercise of its functions without explicit 
statutory authority.  This is tempered by the requirement that RS must have regard to 
guidance given by the Scottish Ministers, which guidance must be published unless 
publication would prejudice the effective exercise of RS’s functions. Finally RS is 
obliged to provide Scottish Ministers with such information, advice or assistance 
relating to its functions as Ministers may require. Historically, UK taxes were 
collected by Commissioners appointed by but acting independently from government.  
In other countries where taxes were collected by a government department or were 
otherwise subject to government influence, that power has on occasion been 
misused to harass political opponents.  Hence, it is important that RS be able to go 
about its statutory duties without government direction and control. 

26. RS is required by section 10 to prepare, publish and keep up to date a Charter.   
The Charter must set out the standards of behaviour and values that RS will aspire 
to when dealing with people in the exercise of its functions and conversely the 
standards and values which it expects people to aspire to when dealing with RS.  
Taxpayers Charters or Codes are an increasingly common feature of tax systems.  
Realistically, taxpayers will rarely read or be familiar with the legislation.  The Charter 
should set out in plain language what the taxpayer can expect of the Revenue 
Authority and what the Revenue Authority expects of them.  There is no requirement 
in section 10 for RS to consult with stakeholders in preparing or revising its Charter. 
Given the importance of such a Charter in regulating the relationship between RS 
and the public, the Committee may wish to consider whether a statutory duty to 
consult would be appropriate. 

27. In 2013 the European Commission, as part of its action plan to strengthen the 
fight against tax fraud and tax evasion [COM(2012)722 final], consulted stakeholders 
with a view to distilling best practice into a European Taxpayer’s Code.  A summary 
of this consultation was published on 12 September 2013 [TPC Report, TAXUD.D.2 
(Ares 2013) 3252439] and reported that respondents from countries where there was 
a Code mostly know their rights and obligations whereas those from two countries 
that did not have such a Code replied that they did not know their rights and 
obligations.  A Fiscalis Working Group set up in June 2013 with experts from 12 
member states will discuss and prepare a European Taxpayer’s Code. 

28. On 9 January 2014, National Taxpayer Advocate, Nina Olson, published her 
2013 Report to the US Congress urging the Internal Revenue Service to adopt a 
comprehensive Bill of Rights. She commented:  

The Internal Revenue code provides dozens of real, substantive taxpayer rights. 
However, these rights are scattered throughout the Code and are not presented in a 
coherent way.  Consequently, most taxpayers have no idea what their rights are and 
therefore cannot take advantage of them. A Taxpayer Bill of Rights would serve as 
an organizing goal principle for tax administrators in establishing agency goals and 
performance measure, provide foundational principles to guide IRS employees in 
their dealings with taxpayers, and provide information to taxpayers to assist them in 
their dealings with the IRS. [The Tax Times, 9 January 2014, 
thetaxtimes.blogspot.co.uk] 
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HMRC published a Taxpayers’ Charter on 12 November 2009. This can be found by 
following the link Your Charter at the foot of the Quick Links box on HMRC’s home 
page.  The statutory obligation on RS to prepare and publish a Charter should 
ensure its central role in their dealings with the public. 

29. Sections 11 and 12 cover the cycle of planning and reporting.  RS must 
prepare a plan before the start of each planning period and submit it to Ministers for 
approval. The plan should cover main objectives for the period, measurable 
outcomes and expected activities. Once approved, after modification if appropriate, 
the plan must be published and a copy laid before Parliament.  The first planning 
period will be specified by Ministers and thereafter follow a 3 year cycle.  Reporting 
for the Financial Year is an annual obligation with the report being published, sent to 
Ministers and laid before Parliament.   

30. RS is also given a general power to publish reports and information on matters 
relevant to its functions. For many years, HMRC have published their internal 
manuals which guide their staff in interpreting and applying the legislation.  This has 
proved very helpful to taxpayers and their advisers in avoiding unnecessary 
misunderstanding and confrontation.  While section 12(3) empowers RS to publish 
its internal guidance there is no obligation to do so other than in the case of its 
delegations to the Keeper and SEPA [section 4].  The Committee may wish to 
consider whether RS should be obliged to publish its internal guidance to staff unless 
to do so would prejudice the effective exercise of its functions. 

Part 3 – Information 

31. This part of the Bill provides for the use of information held by RS but restricts 
the disclosure of protected taxpayer information.  Revenue Authorities gather 
information about individuals, businesses and companies of a personal or 
commercially confidential nature. Clear statutory guidance is necessary as to what 
the information maybe used for, with what public agencies it may be shared and 
whether and to what extent it may be made public.  Different countries have different 
approaches to this.  The Policy Memorandum highlights that in Ireland taxpayers 
who have not made timely payment of taxes may have their names published while 
in Norway and Sweden tax returns of individuals are either published or made 
available on request.  The Kenya Revenue Authority publishes a list of the top 
corporate and individual taxpayers each year and holds a ceremony to honour them.  
Such measures are adopted as they are believed to encourage taxpayer compliance.  
In the UK the approach has been to offer confidentiality to encourage full and open 
provision of information by taxpayers.  As a tax adviser, I have from time to time 
needed to persuade clients that information provided to a Revenue Authority will not 
be disclosed to their spouse or to business competitors.   

32. The Policy Memorandum refers to the Government’s published policy on the 
privacy of personal information.  This policy accords with the traditional UK approach 
and the requirements of the Data Protection Act 1998 that information should be:  

 used fairly and lawfully 

 used for limited, specifically stated purposes 

http://www.hmrc.gov.uk/
http://www.hmrc.gov.uk/
http://www.scotland.gov.uk/Publications/2010/12/PrivacyPrinciples/
http://www.scotland.gov.uk/Publications/2010/12/PrivacyPrinciples/
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 used in a way that is adequate, relevant and not excessive 

 accurate 

 kept for no longer than is absolutely necessary 

 handled according to people’s data protection rights 

 kept safe and secure 

 not transferred outside the UK without adequate protection. 

It is my understanding that the provisions of the Data Protection Act would not 
prevent the publication of taxpayer information if the RSTP Bill provided for such 
disclosure.  The Policy Memorandum reveals that the Scottish Government 
considered and rejected the view that such publication would enhance compliance.  

33. Section 13 provides that RS may use information held by it in connection with 
one function in connection with any other function.  RS includes for this purpose 
persons to whom it has delegated functions. So, for example, information about a 
taxpayer obtained by the Keeper in connection with LBTT could be passed to SEPA 
to assist it collect SLfT.  In the case of persons to whom RS has delegated functions, 
the definition of function for this section and section 14 is extended to a function 
under any other statute.  This appears to mean that information held by the Keeper 
or SEPA in connection with any of their statutory functions may be used for any other 
function of RS, the Keeper or SEPA.  This wide power to share information between 
RS and any persons to whom it has delegated functions is subject to provisions in 
any statute or agreement prohibiting or restricting the use of information.  The 
agreements in question are those entered into by the UK, Her Majesty’s Government 
or the Scottish Ministers. 

34. The remaining sections of this part, sections 14 to 17, deal with protected 
taxpayer information. This information may only be disclosed by a RS official in one 
of seven permitted circumstances.  Section 14 defines protected taxpayer 
information. The inclusion of the word taxpayer in the term being defined is 
potentially misleading.  The information protected is any information relating to a 
person which RS holds in connection with its functions and which may identify that 
person.  Thus information identifying a person who has provided information on a tax 
evader would also be protected taxpayer information. Information about internal 
administrative arrangements of RS is excluded from the definition whether it relates 
to members or staff of RS or others. Thus information identifying the members of RS, 
its staff and those to whom it has delegated functions is not within the definition of 
protected taxpayer information.  Identifying information is not only information 
specifically identifying the individual but also information from which the individual’s 
identity can be deduced whether alone or in combination with other disclosed 
information. 

35. Section 15 prohibits the disclosure of protected taxpayer information by an 
official of RS except in the seven specified circumstances. A RS official means any 
individual who is or was a member of RS or one of its committees, its chief executive 
or member of staff or is an individual exercising functions on behalf of RS. The Bill 
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does not prohibit disclosure by any other person.  For example, a visitor to the 
premises of RS, the Keeper or SEPA who reads protected taxpayer information left 
on-screen will not commit an offence under the Bill by disclosing it nor will a 
newspaper that publishes such information.  Indeed RS itself as a body corporate is 
not forbidden from disclosing protected taxpayer information except to the extent that 
such disclosure could be interpreted as disclosure by an officer or officers of RS.  

36. The seven circumstances in which disclosure of protected taxpayer information 
is permitted are: 

a) When made with the consent of the person to whom the information relates; 

b) When made in accordance with statutory provisions requiring or permitting 
disclosure; 

c) If made for the purpose of civil proceedings; 

d) If it is made for the purposes of a criminal investigation or criminal 
proceedings or for the purposes of protection or detection of crime; 

e) Where disclosure has been ordered by a court or tribunal; 

f) When it is made to a person to whom RS has delegated functions and for the 
purposes of those functions; and  

g) When it is made to a person (other than one mentioned in (f)) who is 
exercising functions on behalf of RS and for the purpose of those functions. 

Examples of (f) and (g) might be disclosure to SEPA and to an advocate 
representing RS at a tribunal hearing respectively. 

37. Exchange of information between taxing authorities is an increasingly important 
feature of the fight against tax evasion and abusive avoidance.  The exchange of 
information provisions in the UK’s many tax treaties and tax information exchange 
agreements will presumably provide statutory grounds under (b) above permitting 
the disclosure of protected taxpayer information.  Similarly, (d) may permit release of 
information to HMRC as well as the police in many circumstances.  An eighth 
category of permitted disclosure could be considered, namely, disclosure under an 
agreement for exchange of information between fiscal authorities entered into by the 
UK Government or Scottish Government for the purposes of preventing the 
avoidance or evasion of tax.  This would put the legitimacy of such information 
exchanges beyond doubt and avoid the need for a case-by-case consideration of 
whether the conditions in (b) or (d) above applied. 

38. Sections 16 provides for RS officials, in the broad sense of section 15, to make 
a declaration acknowledging the confidentiality of protected taxpayer information.  
Section 17 creates an offence if confidentiality is breached and provides for criminal 
penalties. 
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Part 4 & Schedule 2– The Scottish Tax Tribunals 

39. Reading the Bill, a striking contrast is that RS is set up in 11 sections and a 
Schedule of 9 paragraphs while setting up the Tax Tribunals takes 39 sections and a 
Schedule of 42 paragraphs. These provisions for Scottish Tax Tribunals are intended 
as an interim measure until the Scottish Tribunals structure is put in place by the 
Tribunals (Scotland) Bill.  The expectation is that all devolved tribunals will merge 
into the new structure in 2016. If viewed as a standalone tribunal structure to handle 
LBTT and SLfT appeals, the provisions of the RSTP Bill appear heavily over-
engineered but the structure set out is effectively that of the multi-purpose Scottish 
Tribunals into which the Scottish Tax Tribunals will be merged. 

40. Part 4 and Schedule 2 follow the provisions of the Tribunals (Scotland) Bill 
closely and there are essentially no provisions specific to RS or to taxes in general in 
this Part and Schedule.  The Lead Committee for the Tribunals (Scotland) Bill is the 
Justice Committee and the Finance Committee considered the Bill on 5 June 2013. 
The Bill concluded Stage 1 on 7 November 2013.  There seems little need to 
consider these provisions for Scottish Tax Tribunals further. 

Part 5 – The General Anti-Avoidance Rule 

41. Paragraphs 11 to 14 above briefly outlined the development of anti-avoidance 
judicial principles and legislation in the UK. The Courts, when applying tax laws, now 
place more emphasis on the substance of transactions, rather than focus exclusively 
on their legal form. The express intention of the Government is to include anti-
avoidance rules targeted at specific abuses of the rules of the devolved taxes 
[TAARs].  Given these circumstances, we should consider whether the proposed 
GAAR is a worthwhile addition to the armoury or whether it will create uncertainty 
and confusion in tax compliance. 

42. The most common argument against a GAAR is that it creates uncertainty and 
inhibits taxpayers who may fear that novel or unusual transactions will be attacked 
under the GAAR as tax avoidance.  It is commonplace that the same commercial 
end can be achieved by different routes which will often have different tax 
consequences.  For example, a controlling shareholder and director of a company 
wishing to withdraw money from it has the choice of taking a bonus, paying a 
dividend or taking a loan, each of which has a different tax consequence for the 
individual and the company.  It is simply unrealistic to suggest that the individual 
must chose one of these three without taking note of the tax consequences.  It is 
equally unrealistic to suggest that the revenue authority should be able to demand 
the tax that would arise from whichever of the three courses resulted in the largest 
tax take.  If the director pays himself a salary that is commensurate with the 
company’s circumstances and his duties, then factoring the tax consequences of 
taking the additional money into his choice of method is surely acceptable tax 
planning.  However, if he pays himself the statutory minimum wage despite his 
experience, hard work and the profitability of his company and relies on more lightly 
taxed dividends or loans to fund his day-to-day expenses many, if not most, people 
would regard this as unacceptable or even abusive tax planning, hence, tax 
avoidance. 
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43. No one has found an objective way of drawing the line between acceptable 
planning and avoidance but taxpayers need to be able to plan their affairs with some 
reasonable certainty as to the tax they will have to pay.  A landfill site operator 
planning to increase recycling and reduce disposal by way of landfill needs to know 
that Landfill Tax on the tonnage recycled will not be charged under the GAAR.  Two 
different approaches can be adopted to give taxpayers more certainty.  One is to 
provide an advance clearance procedure whereby the taxpayer can submit the 
planned transaction to the revenue authority and request confirmation that the GAAR 
will not be applied.  This resource intensive procedure is available in the UK for 
certain TAAR’s but even in such limited circumstances the approach of risk-averse 
professional advisers is to submit clearance applications for any transaction, 
however innocent, that could conceivably fall within the circumstances of the TAAR.  
In the case of a GAAR, clearance might be sought whenever there were less tax 
efficient ways to do what was being contemplated and fears of excessive burdens on 
revenue resources are well founded. Wide use of clearance procedures runs counter 
to the principles of a self-assessment system based on voluntary compliance. The 
other approach is the one adopted in the UK GAAR introduced in 2013.  This is a 
General Anti Abuse Rule and is intended to be more narrowly targeted. 

44. The UK GAAR applies to counteract tax advantages that arise from tax 
arrangements that are abusive.  Arrangements are tax arrangements if, having 
regard to all the circumstances, it would be reasonable to conclude that the obtaining 
of a tax advantage was the main purpose, or one of the main purposes, of the 
arrangements.  Tax arrangements are abusive if they are arrangements the entering 
into or carrying out of which cannot reasonably be regarded as a reasonable course 
of action in relation to the relevant tax provisions, having regard to all the 
circumstances.  The legislation goes on to give examples of relevant circumstances 
and indicators of abusive arrangements.  The intention is to catch contrived and 
artificial arrangements while casting no doubt over normal commercial arrangements 
chosen as being less costly in terms of tax.  All applications of the GAAR must be 
referred to the GAAR advisory panel and over time the opinions of the Panel and 
guidance given by HMRC should reduce uncertainty in the application of the GAAR. 

45. The Policy Memorandum at paragraph 61 suggests that the Scottish GAAR is 
broader in its scope than the UK rule or the EU guidance on introducing a GAAR.  
The guidance published by the EU on 6 December 2012 refers to artificial 
arrangements whose essential purpose is to avoid tax and this guidance is certainly 
narrower than section 58 which applies where obtaining a tax advantage is the main 
purpose, or one of the main purposes, of the arrangement.  However, the initial 
difference between the UK GAAR and section 58 seems purely terminological in that 
the UK legislation refers to tax arrangements and section 58 to tax avoidance 
arrangements.  Both apply where the main purpose, or one of the main purposes, of 
the arrangement is obtaining a tax advantage.  The differences between the UK and 
the Scottish provisions arise, first, in the contrast between the definition of abusive in 
the UK rule and artificial in the Scottish rule, and, second, in the absence of an 
advisory panel in the Scottish legislation. 

46. The UK rule defines abusive in terms of the double reasonableness test namely, 
that the arrangement cannot reasonably be regarded as a reasonable course of 
action in relation to the relevant tax provisions. It is not a matter of whether the 
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taxpayer honestly believes his actions reasonable or the officers of HMRC personally 
regard them as unreasonable.  The test is whether a dispassionate observer would 
find it reasonable or not that such actions were judged reasonable.  In contrast, 
section 59 of the RSTP Bill provides two alternative tests to determine whether an 
arrangement is artificial.  The first, Condition A, is that the arrangement is not a 
reasonable course of action in relation to the tax provisions in question having regard 
to all the circumstances. The relevant circumstance include but are not limited to the 
principles on which the provisions are based, the policy objectives of those 
provisions and whether the arrangement is intended to exploit any shortcomings in 
those provisions.  The second, Condition B, is whether the arrangement lacks 
commercial substance.  

47. Condition A does not specify from whose perspective reasonableness is to be 
judged.  From experience, intelligent, good citizens one of whom is a revenue officer 
and the other of whom is a taxpayer can come to the opposite opinion on what is a 
reasonable course of action in respect to tax provisions. The double reasonableness 
test in the UK GAAR implies that judgement should be made from a neutral 
perspective and the required involvement of the Advisory Panel introduces into the 
process individuals who are better placed to make a dispassionate judgement.  
Sections 63 and 64 require RS to give the taxpayer details of why they consider that 
a tax advantage should be counteracted and how they propose to do so and give the 
taxpayer the opportunity to make representations to RS. Section 65 permits the 
officer of RS to act on the basis that a tax advantage might have arisen. But subject 
to that right to make representations, the counteraction can be implemented and tax 
assessed on the basis of RS’s judgement that the taxpayer’s action was 
unreasonable in relation to the tax provisions and that a tax advantage might have 
arisen. The taxpayer’s only remedy will be to appeal to the Tribunal pending which 
the tax must be paid. 

48. Condition B has the appearance of being less subjective, namely, that the 
arrangement lacks commercial substance. The section provides examples of what 
might indicate lack of commercial substance.  Even with the guidance of the 
examples, officers of RS will not necessarily be the best placed to make judgements 
of what is and what is not commercial.  The absence of an advisory panel means 
that the first opportunity for a disinterested judgement will be on appeal to the 
tribunal.  The references to authorised officer throughout this Part of the Bill imply 
that counteraction under the GAAR will be undertaken by a limited group of 
specialists. This may mitigate the risk of over enthusiastic application of the GAAR 
but does not remove the risk of bias or lack of understanding of business conduct. 

49. If and when counteraction under the GAAR is appealed to the Tribunal, section 
62 sets out matters that RS must demonstrate and others that a tribunal or court 
must take into account in proceedings relating to the GAAR. RS must demonstrate 
that there is a tax avoidance arrangement that is artificial and that the counteraction 
is just and reasonable.  The tribunal or court must take into account any guidance 
issued by RS in connection with the GAAR and may take into account guidance, 
statements and other material in the public domain and evidence of established 
practice (all such being extant at the time the tax avoidance arrangement was 
entered into). 
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50. The Scottish GAAR in conditions A and B, which determine whether an 
arrangement is artificial and therefore subject to the GAAR, does make reference to 
the principles and policy objectives of legislation and to the precedence of 
commercial substance over form.  An alternative to the GAAR might be to legislate a 
principle of interpretation of devolved tax legislation that required the tax 
consequences of ambiguities, conflicting rules and novel circumstances to be 
resolved in accordance with the principles and policy objectives of the legislation and 
that economic substance should have priority over legal form.  While this is contrary 
to the principles of interpretation of tax law that were respected thirty years ago, the 
Courts have moved a long way towards this position already.  In financial reporting, 
the precedence of substance over form is well established and is applied as a matter 
of course.  If this is too radical and such principles are only to apply in the case of 
artificial tax avoidance arrangements, then the use of the double reasonableness 
test in Condition A would confirm that the test is intended to be objective, not 
subjective, and the introduction of an advisory panel of independent persons with 
relevant financial and commercial experience would help ensure that Conditions A 
and B are judged in an unbiased way. 

Part 6 & Schedule 3 – Tax Returns, Enquiries and Assessments 

51. Chapter 1 sets out briefly the content of Part 6 of the Bill, covering the core of a 
self-assessment regime.  Chapter 2 sets out sets out a taxpayer’s duties in section 
68 and then elaborates on the final such duty, namely, keeping adequate records 
relating to tax, in the remaining sections 69 to 72 of the chapter. 

52. A taxpayers statutory duties will be to: 

a) Notify RS of taxable activity; 

b) Inform RS if tax is due; 

c) Make tax returns on time; 

d) Take reasonable care that the information in returns is accurate and 
complete; 

e) Assess the tax due; 

f) Pay the tax due at the required time; 

g) Keep adequate records relating to tax. 

The detail of such duties will of course differ from tax to tax but the list is a 
reasonable generic summary of what a taxpayer must do in an effective self-
assessment tax regime. 

Records 

53. The records that must be kept are those that the person requires to make a 
correct and complete return.  The period for preserving these documents comes to 
an end on the relevant day or the end of the enquiry period whichever is later.  The 
relevant day is the fifth anniversary of the day the return is made or, if amended, the 
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day the notice of amendment is given.  The enquiry period lasts until the enquiry is 
complete or, where there is no enquiry, until the point where the power of an officer 
to enquire ceases.  As provided in Chapter 4 of this Part, notice of enquiry must be 
given within 3 years of the return’s filing date or if the return is not filed until after that 
date, within three years of filing and the enquiry must be concluded within the same 
period.  The enquiry period will only extend beyond 5 years from the normal filing 
date where the return is late and so in most circumstances the preservation period 
will be the 5 years from filing of the return or an amendment to it.  RS may specify a 
shorter period than 5 years. 

54. Section 69 gives examples of the records to be kept and gives Scottish 
Ministers powers to specify by regulation what further records require to be kept. 
Section 70 provides that records, or the information in them, may be preserved by 
any effective means but subject to regulation by RS.  A penalty of £3,000 is provided 
in section 71 for non-compliance but the penalty can be avoided if the necessary 
facts can be proved by other documentary evidence. Thus, if the dog has eaten the 
initial records, a penalty can be avoided if the facts can be proved from other 
documents. Finally, section 72 provides that Scottish Ministers may make provision 
in regulations for a buyer to keep records potentially relevant to LBTT even where no 
return is required, i.e. the transaction is not notifiable. This is because subsequent 
events, such as the extension of a lease, can result in a liability at a later date. 

Returns 

55. Chapter 3 sets out provisions for filing, amending or correcting returns. It is 
brief and largely provides for Scottish Ministers to make regulations and RS to 
specify the form of notices.  Filing dates will need to be separately defined for each 
tax and the form of notices may likewise differ. The filing date is the date by which a 
return requires to be made under regulations or any other enactment.  A person who 
has made a return may amend it within 12 months of the filing date or such a date as 
Scottish Ministers may provide.   

56. RS may correct any obvious error or omission in a return by notice to the 
taxpayer and the correction is to be treated as an amendment to the return.  Such a 
correction must be made within 3 years of the filing of the return.  If a taxpayer 
disputes the correction, they may reject it by further amending the return if it is still 
within date for amendment.  If it is outside the amendment period they may give a 
notice rejecting the correction within 3 months of the issue of the note of correction.  
The correction procedure is presumably provided as a simpler mechanism than a full 
enquiry for correcting what appear to be straightforward arithmetical errors or 
mistakes of principle. If the taxpayer rejects the correction, RS will need to open an 
enquiry to pursue the matter further.  

57. In the Policy Memorandum, the aim of the RSTP Bill in respect to time limits is 
stated to be simplicity and certainty in contrast to the multiplicity of time limits in UK 
tax legislation.  I find it a little surprising, therefore, that the 3 year time limit for a 
correction to an assessment is slightly different from the 3 year time limit for an 
enquiry into a return.  The former is simply 3 years from filing the return while the 
latter is three years from the filing date or 3 years from filing the return, if later.  The 
Committee may consider recommending that the correction time limit is the same as 
the enquiry time limit. 
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Enquiries into returns 

58. A designated officer of RS may enquire into a tax return after giving appropriate 
notice to the person by whom or on behalf of whom the return was made (the 
relevant person).  A designated officer is a member of staff of RS or other person 
who is, or category of members of staff or other persons who are, designated for the 
purposes of the Act [section 216]. The time limit for such a notice is 3 years from the 
filing date or the date on which the return was made, if later.  If an enquiry notice has 
been issued in respect of a return no further notice can be issued unless in respect 
of an amendment to the return.  The enquiry may extend to anything in the return, or 
which is required to be in the return, and relating to whether the person is liable to 
the tax and to the amount of tax chargeable.  If the enquiry is into an amendment to 
a return made after an initial enquiry has been completed, the enquiry is limited to 
matters to which the amendment relates or matters affected by it.  This is intended to 
provide the taxpayer with the certainty that the return is final after completion of an 
enquiry. 

59. If the designated officer forms the opinion in the course of the enquiry that the 
self-assessment is insufficient and that an immediate amendment is needed to avoid 
a loss of tax, the officer, by a notice in writing to the relevant person, may amend the 
assessment.  This protects RS against a taxpayer who prolongs an enquiry with the 
sole or main purpose of deferring payment of tax. 

60. If a matter of dispute or uncertainty arises during the course of an enquiry, the 
relevant person and the designated officer may make a joint referral to the Lands 
Tribunal, if the matter at issue is the market value of any land, and otherwise to the 
Tax Tribunal.  While proceedings under a referral are in progress the designated 
officer cannot issue a closure notice in respect of the enquiry nor can the relevant 
person apply for a direction to issue a closure notice.  This sensibly means that there 
is access to a Tribunal where the parties agree to differ without having to conclude 
the enquiry, amend the assessment and appeal.   

61. An enquiry is completed when a closure notice is given and such a notice must 
be given within 3 years of the relevant date. This ensures that an open enquiry 
cannot be left hanging over the taxpayer indefinitely. The designated officer must 
come to a conclusion and issue the closure notice within time. However, the fact that 
a closure notice cannot be issued while proceedings under referral are in progress 
could create practical difficulties.  If the Tribunal were not in a position, for whatever 
reason, to issue its determination prior to the deadline for the closure notice, the 
enquiry would be lost despite the best efforts of the relevant person and designated 
officer to conclude it.  I suggest that, where a determination is awaited, there is a 
case for extending the deadline for a further short period, say, three months after the 
determination. While section 82, dealing with the implementation of a Tribunal 
determination, implies that the conclusion of an enquiry will result in any necessary 
amendments to the return being made, it would put matters beyond doubt if section 
84, which deals with the completion of the enquiry, referred to the making of 
necessary amendments in addition to stating the conclusions reached. 

62. Finally, the taxpayer needs protection against RS opening but simply not 
concluding an enquiry.  The relevant person may apply to the Tribunal for a direction 
that a closure notice be given within a specified period.  This the Tribunal must do 
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unless RS shows reasonable grounds for not giving a closure notice within that 
period. 

RS determinations 

63. Where no return is made by the filing date but RS has reason to believe that a 
person is chargeable to a devolved tax, RS may make a determination to the best of 
its information and belief of the amount of tax to which the person is chargeable.  
The time limit for doing this is 5 years after the filing date or such other date as the 
Ministers may prescribe.  The determination has the same effect as a self-
assessment for the purposes of collection and enforcement.  If the person 
subsequently makes a tax return with respect to the tax in question, the self-
assessment in that return supersedes the determination.  The time limit to make 
such a self-assessment is 5 years after the power to make the determination 
became exercisable or 3 months after the date of the determination, if later.  This 
procedure gives RS power to prompt a person to make a return without the need to 
open a full investigation. 

RS assessments 

64. Where a situation gives rise to loss of tax or an excessive repayment, a 
designated officer may make an assessment of the amount or further amount of tax 
that ought in his opinion be charged to make good to the Crown the loss of tax.  But 
such an assessment can only be made if the loss or situation was brought about 
carelessly or deliberately by the taxpayer, a person acting on the taxpayer’s behalf, 
or a person who was a partner of the taxpayer.  Such an assessment cannot be 
made, however, if the return which gave rise to the loss was made in accordance 
with the basis or practice generally prevailing at the time. This protects the taxpayer 
from being assessed as careless where the generally accepted basis or practice 
applied by them is subsequently overturned by a legal decision or published RS 
advice. 

65. The general time limit for such an assessment is 5 years from the filing date or 
date of the return, if later. However, this is extended to 20 years if the loss of tax or 
situation was brought about deliberately by the taxpayer, agent or partner. An 
assessment to recover an excessive repayment of tax is not out of time if made 
within 12 months of the repayment being made.  There are special time limits where 
the taxpayer is deceased. 

66. A lack of reasonable care resulting in a loss or situation will be regarded as 
carelessness but carelessness can also be attributed where a person finds out that 
information provided earlier to RS is inaccurate and fails to take reasonable steps to 
inform RS. A loss of tax or situation will be regarded as brought about deliberately 
where there is a deliberate inaccuracy in a document given to RS by or on behalf of 
a person. 

67. A notice of assessment must be served on the taxpayer stating the tax due, the 
date of issue of the notice and the time within which any review or appeal against the 
assessment must be requested.  After the issue of the notice the assessment can 
only be altered under certain provisions of the Act.  Section 96 (3) specifies these as 
Part 6 (this part) and Part 5.  The reference to Part 5 does not make sense as Part 5 
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deals with the GAAR.  As section 96(2) refers to the time within which reviews and 
appeals must be requested, I believe the reference should be to Part 11 which 
provides for such reviews and appeals. 

Relief in case of excessive assessment or overpaid tax 

68. A person who believes that they have been assessed to tax more than once in 
respect of the same matter may request relief against the double charge [section 97].  
Where a person has paid tax but believes the tax was not chargeable or is subjected 
to an assessment or determination in respect of tax they believe is not chargeable, 
they may claim for the amount to be repaid or discharged [section 98].  Claim may 
also be made if the tax was paid or charged in connection with an order setting rates 
or changing the scope of tax which was subsequently not approved [section 99].  
The relevant orders for LBTT and SLfT are set out in section 99(3).  Such a claim 
may also include any penalties and interest related to tax paid under the order.  
There is a reduced time limit of 2 years from the filing date or date of the return, if 
later, for claims resulting from an order falling. 

69. RS is not obliged to repay or discharge tax under sections 98 and 99 if to do so 
would unjustly enrich the claimant.  Unjust enrichment can arise where the person 
who paid the tax to RS or who is assessed and is claiming repayment or discharge 
has passed the tax charge on to other parties.  Thus a SLfT payer, being a site 
operator, may have charged their customers an amount in respect of the tax for 
which they are now claiming repayment or discharge.  However, if the taxpayer has 
suffered loss or damage as a result of mistaken assumptions about a tax provision, 
appropriate compensation for that loss or damage may be excluded from the 
determination of whether and to what extent the taxpayer would be unjustly enriched.  
There is also provision for Ministers to make regulations governing reimbursement 
arrangements that will be acceptable as securing that a person is not unjustly 
enriched. 

70. Section 104 lists the circumstances in which RS need not give effect to a claim.  
These are where: 

a) There is a mistake in the claim or in making or failing to make a claim; 

b) Relief is available under other provisions in this Part of the Act; 

c) The claimant could have sought relief within a period now expired but did not 
do so;  

d) The matter is in course of appeal or review; 

e) The claimant knew or ought reasonably have known of the grounds of the 
claim before the determination or withdrawal of appeal or expiry of the appeal 
period; 

f) The amount was paid in consequence of enforcement proceedings or an 
agreement settling such proceedings; and  

g) The amount, while excessive, was calculated in accordance with practice 
generally prevailing at the time. 
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The last of these circumstances protects RS against circumstances where as a 
result of a court judgement or otherwise a settled interpretation or practise is found to 
have been wrong.  However, as EU law takes precedence, repayment claims are 
admissible if the previous practice is found to have breached EU law. 

71. The procedure for making claims is set out in sections 105 to 108 and in 
Schedule 3.  The time limit for claims is 5 years after the date by which the return 
relating to the repayable tax, determination or assessment is required to be made. 
Schedule 3 provides for similar record keeping requirements, amendments, 
corrections, enquiries and completion of enquiries and appeals as there are for 
returns. Records must be kept for 3 years after the making of the claim, the 
completion of an enquiry or the expiry of the enquiry period into an amended return, 
whichever is latest. An amendment to a claim can be made in the 12 months after 
the claim. A correction by RS must be made within 9 months of the claim and may 
not be made while an enquiry continues.  A correction is of no effect if rejected by 
the claimant within 3 months. RS may give notice of enquiry, but must also complete 
the enquiry, within 3 years of the claim being made. An appeal against a conclusion 
or amendment made by a closure notice must be made within 30 days of the closure 
notice. There are special provisions for partnerships. Where RS is otherwise 
prevented from making assessments, the claim may reopen the opportunity to make 
an assessment relating to the grounds of the claim. Tax paid as part of a contract 
settlement and believed to be excessive may also be subject to a claim.   

Part 7 – Investigatory Powers of Revenue Scotland 

72. This Part deals with the powers of RS to request, inspect and copy documents 
and digital records and enter premises and inspect assets and take samples, all for 
the purpose of determining tax liabilities. Powers of this nature are clearly necessary 
to deal with tax evasion and aggressive tax avoidance but must be balanced against 
the citizen’s right to privacy and confidentiality. As much as possible should be done 
by request and with the consent of the taxpayer but there will be circumstances 
where RS either does not know the identity of the taxpayer or where there is a 
serious risk of evidence being destroyed if the parties are forewarned. 

73. RS will designate a staff-member or category of members or other persons as 
investigation officers.  The terms designated officer and designated investigation 
officer are used at various points throughout this Part. Designated officer is defined 
in section 216 in respect of the purposes of the Act as a whole.  It appears from the 
context in which the terms are used that a designated investigation officer is senior 
to a designated officer. The latter may issue a third party notice with the approval of 
the taxpayer or the Tribunal, for example, but the application to the Tribunal must be 
made by or with the approval of the former. It might be helpful if section 111, when 
defining designated investigation officer clarified the relationship between the two 
categories. 

74. A persons’ tax position is broadly defined as is carrying on a business. 
Statutory records are all the documents required to be kept and preserved under the 
Act but, except in the case of business records, are confined to records for periods 
which have ended.  Information and documents also cease to be statutory records 
when the required period of preservation has expired. 
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Information and documents 

75. Different rules apply depending on whether information and documents are 
requested from the taxpayer or someone else, a third party. In both cases, the 
designated officer must require the information or document in writing and the 
information or document must be reasonably required for checking the taxpayer’s tax 
position. Its provision by the person addressed must also be reasonable.  A third 
party notice cannot be given without either the taxpayer’s agreement or the approval 
of the Tribunal.  An officer may also seek the Tribunal’s approval to issue a notice 
with a view to limiting the subsequent right of the taxpayer to appeal against the 
issue of the notice.  Where the Tribunal is satisfied that it would prejudice the 
assessment or collection of tax, it may waive the requirement that the person to 
whom the notice is addressed be informed of the need for the documents and given 
the opportunity to make representations.  In the case of a third party notice, it may 
waive on similar grounds the requirement to provide the taxpayer with a summary of 
the reasons why the information is required together with a copy of the third party 
notice.  Applications to the Tribunal must be made by or with the agreement of a 
designated investigation officer. 

76. In some circumstances, RS may not know the identity of a taxpayer or 
taxpayers.  If information is reasonably required to check the tax position of such 
persons, a designated investigation officer may by notice require a person to provide 
information or documents. A designated officer may also give such a notice but only 
with the approval of the Tribunal. The Tribunal must be satisfied that the information 
is not only reasonably needed to check a tax position but that there is reason to 
believe that the unidentified persons may have failed or may fail to comply with the 
law relating to a devolved tax, that such failure will prejudice the assessment or 
collection of tax and the information is not readily available from another source.  
This section seems odd for two reasons.  If a designated investigation officer may 
issue a notice without reference to the Tribunal, there seems no need for a 
designated officer to have the power to issue such notice with the Tribunal’s 
approval. Secondly, it seems odd that the Tribunal, who may be expected to be 
impartial, must satisfy themselves of a stricter set of conditions than a designated 
investigation officer. 

77. The rules for third party notices are adapted in sections 120 and 121 to the 
circumstances of groups of companies and for partnerships. Section 122 provides 
the power for a designated investigation officer to give a notice in writing to a person 
which requires information necessary to identify a potential taxpayer. Amongst the 
conditions necessary for such a request are that the person obtained the relevant 
information in the course of carrying on a business.  Sections 123 to 126 make 
further provision about the form and content of information notices and the 
requirements of complying with them. 

78. Information notices are restricted to documents in the possession or power of 
the person to whom the notice is given. A document that wholly originates more than 
5 years before the date of the notice may only be included if the notice is given or 
authorised by a designated investigation officer.  Where the taxpayer is deceased 
the information notice may not be given more than 4 years after death.  An 
information notice cannot require information relating to the conduct of a pending 
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review or appeal or journalistic material.  An information notice may not require 
certain personal information, for example, health records. 

79. An information notice may not be issued for a tax and for an accounting period 
for which a return has been made, unless there is an open enquiry or claim for the 
period, or unless a designated officer has reason to suspect that tax has not been 
assessed, an assessment is insufficient or relief given is excessive.  In other words, 
where a taxpayer has made a return, the information notice must be part of an 
enquiry, claim or in consideration of a revenue assessment. 

80. Information or documents for which a claim to confidentiality of communications 
between a client and professional legal advisor could be maintained in legal 
proceedings are regarded as privileged and cannot be required in an information 
notice. Likewise an auditor cannot be required to provide information held in 
connection their audit function or produce documents which are their own property 
and were prepared in connection with their audit duties.  It is notable that there is no 
protection for information and documents relating to communication between a client 
and tax adviser in respect of giving or obtaining tax advice. Such protection is 
provided in respect to reserved taxes by paragraph 25 of Schedule 36, Finance Act 
2008. 

81. The policy memorandum at paragraph 97 states that the Scottish Government 
takes the view that such protection would unduly hinder efforts to tackle tax 
avoidance.  The advantages of being able to request information and documents 
relating to tax advice where artificial tax avoidance is suspected are clear.  But it is 
important to remember that most tax advice is not about artificial avoidance but 
about liabilities and how they are calculated; alternative interpretations of tax 
provisions and their relative merits; or about alternative but fully commercial ways of 
transacting that may have differing tax liabilities attached.  A taxpayer is obliged to 
make a return of information relating to their liabilities to RS.  The lack of protection 
for tax advice means that all discussions about what to include in the return and how 
to calculate the liability are also potentially the subject of an information return to RS. 

82. The availability of quality tax advice for taxpayers is a clear public benefit and 
promotes tax compliance.  The lack of protection for tax advice may undermine this 
in two ways.  Taxpayers are less likely to have full and frank discussions with their 
tax advisers if they know that such discussions may have to be disclosed to RS.  
This is likely to damage tax compliance. Those who do wish to keep their tax advice 
confidential will engage a lawyer for the purpose.  This may restrict the supply of tax 
advice available in the professional services market. 

Premises and other property 

83. A designated officer may enter a person’s business premises to inspect the 
premises or business assets and documents that are on them, provided there is 
reason to believe the inspection is reasonably required to check on the person’s tax 
position.  Any part of the premises used solely as a dwelling is excluded from this 
power.  The premises, assets and documents of a third party may similarly be 
entered and inspected to check the tax position of a person or class of persons but 
the relevant third parties and documents for this purpose will be specified in an order 
by Ministers.   
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84. Unless the inspection is carried out by, or with the agreement of, a designated 
investigation officer, it must be carried out at a time agreed with the occupier or at 
least 7 days notice of the inspection must have been given.  If carried out without 
agreement or prior notice, a notice in writing must be provided to the occupier at the 
commencement of the inspection or, if the occupier is not present, given to the 
person in charge of the premises at the time or, if none, left in a prominent place.  
The notice must state the possible consequences of obstructing the officer and, if the 
Tribunal has approved the inspection, the notice must state so. 

85. With some variations to the conditions, there is a similar power to inspect 
premises for the purpose of a valuation relevant to checking a person’s tax position.  
This power is not limited to business premises as the valuation of residential property 
can clearly be relevant to LBTT.  

86. The Tribunal may be asked to approve an inspection of each of the three types 
above with the result that penalties can be charged subsequently for failure to 
comply or obstruction.  The application must be made by or approved by a 
designated investigation officer.  The conditions for approval are different for an 
inspection of business premises and for a valuation, and the decision of the Tribunal 
is final. 

87. The inspection powers include the power to mark assets to indicate that they 
have been inspected; to obtain and record information regarding the premises, 
property, assets and documents inspected; and to take samples of material on the 
premises for the purpose of checking a person’s tax position. Documents may not be 
inspected under the inspection power if they could not have been the subject of an 
information notice given to the occupier at the time of the inspection. 

Further investigatory powers, reviews, appeals and offences 

88. Powers to copy, make extracts and remove documents are set down and the 
interests of the person producing the documents protected.  The powers over 
documents are extended to information recorded in other ways and specifically in 
computer systems. The designated officer is entitled to require assistance in 
accessing, inspecting and checking the operation of any computer system, 
associated apparatus or material used in connection with a relevant document.  A 
specific penalty of £300 is provided for obstructing the exercise of these powers or 
for failing to render requested assistance in a reasonable time. It seems odd that the 
penalty is specified here in Part 7 while the general penalty of £300 for failure to 
comply with an information notice or obstructing an inspection is levied under section 
167 in Part 8. 

89. Section 144 sets out the rules for review or appeal of information notices. It is 
not possible for a person to appeal against the giving of a notice or a third party 
notice if the Tribunal had approved the notice, nor can a person appeal against a 
requirement to produce information or documents that form part of their statutory 
records. The permissible grounds of review or appeal in other cases are set out in 
the remainder of the section. Section 145 sets out the consequences of the 
conclusion of a review or the disposal of an appeal.  The decision of the Tribunal on 
an appeal against an information notice is final. 
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90. Concealing, destroying or otherwise disposing of documents specified in an 
information notice, or doing so after having been informed in writing by a designated 
officer that they may be so specified or that an application to the Tribunal is intended, 
is an offence.  On summary conviction the penalty is a fine not exceeding the 
statutory maximum or on conviction on indictment, imprisonment for a term not 
exceeding 2 years or a fine or both. 

Part 8 – Penalties 

91. Penalties are an integral part of a tax system.  Certain acts of tax evasion will 
constitute fraud or will otherwise be subject to criminal prosecution under other 
legislation.  But the immediate financial benefits of tax evasion need to be countered 
in tax legislation by both criminal penalties for more serious offences and civil 
financial penalties for other failures. Experience with UK taxes provides some 
valuable lessons.  In the past the taxes administered by the former Inland Revenue 
had penalties which had to be levied in each instance and which were subject to a 
broad degree of discretion in amount.  On the other hand VAT penalties, 
administered by the former Customs and Excise, were automatic, invariable and 
severe.  Over time it was realised that the Inland Revenue penalties were an 
insufficient deterrent due to likelihood that they would not be levied or would be 
substantially mitigated. The VAT penalties brought the system in disrepute, on the 
other hand, due to the lack of warning, the speed with which they escalated to 
substantial sums and the lack of discrimination between compliant taxpayers with a 
temporary problem and persistent offenders.   

92. Even before the two departments merged into HMRC their penalty regimes 
were converging to a system of more automatic penalties which were not overly 
penal initially but built up with continued non-compliance and which distinguished 
between generally compliant and persistently non-compliant taxpayers. In the case 
of penalties for mistakes, errors, failure to return income and similar, the penalties 
can be varied to recognise voluntary disclosure, seriousness of the offence and co-
operation in putting matters right.  It is important that the penalty system be 
comprehensible to the taxpayer otherwise it will fail to encourage good taxpayer 
behaviour. 

93. Part 8 provides in Chapter 2 for penalties for failure to make returns or pay tax.  
While much of the detail of the penalty system will be specified by Ministers in 
regulations, the skeleton provided in the Bill shows that the intention is for a system 
that avoids double penalties for the same offence, gives recognition to taxpayer 
disclosure and cooperation, allows for agreement for deferred payment, recognises 
that special circumstances may merit remission, suspension or compromise and 
accepts that there can be reasonable excuse for failure to make a return or pay tax.  
Reasonable excuse is a term used in UK tax law which has been considered in a 
good number of court decisions.  So there will be precedent available to help apply it 
in respect of devolved taxes. 

94. Penalties for errors are dealt with in Chapter 3 and can be levied not just on the 
person submitting the document but also on someone who provides false information 
to or withholds information from the person submitting the document. A penalty is 
also due for unreasonable failure by a person to notify RS that they have been 
under-assessed.  A penalty due for a careless error may be suspended to encourage 



 

23 
 

future good behaviour. The penalties in this Chapter may be remitted, suspended or 
compromised in special circumstances and may be reduced where there is 
disclosure. 

95. Unlike the previous two Chapters, Chapter 4, covering penalties relating to 
investigations, provides for the amounts of penalties, their assessment and 
enforcement.  The penalty for failure to comply with an information notice or 
obstruction of an inspection is £300 but with a continuing daily penalty of £60 for 
each day on which the failure or obstruction continues after the imposition of the 
initial penalty. Penalties for careless or deliberate inaccuracies in documents may be 
up to £3,000 for each inaccuracy.  There is provision for Ministers to increase these 
penalties from time to time in line with inflation.  If a designated officer allows further 
time to someone required to do something and it is done within that extended time 
limit penalties under failure to comply or obstruction will not be levied and reasonable 
excuse is also recognised as a defence against these penalties. 

96. Rather oddly, sections 171 and 172 in this Chapter forbid the concealing, 
destroying or disposing of documents which are the subject of an information notice 
or where the person has been informed that a notice will, or is likely to, be issued.  
Sections 146 and 147 in Part 7 provide that such concealing, destroying or disposing 
of documents is an offence subject to criminal penalty.  It would seem more in line 
with the plan of the Bill if sections 171 and 172 forbidding the activity appeared in 
Part 7 and the two penalising sections appeared in Part 8. 

97. Sections 175 and 176 give rules and time limits for assessment and payment of 
penalties. Payment of the penalties may be enforced as if they were assessments to 
tax.  Where a daily penalty is assessed for continuing failure to comply with a notice 
under section 119 (information required to identify an unknown taxpayer or 
taxpayers) and the failure continues for more than 30 days after that assessment, a 
designated officer may apply to the Tribunal for an increased daily penalty provide 
the person has been notified of the intended application. The limit for such an 
increased penalty is £1,000 per day.  Where a person is subject to a penalty under 
section 167 (failure to comply or obstruction) and continues with that failure or 
obstruction and the designated officer has reason to believe the tax lost as a result 
will be significant, he may apply to the Upper Tribunal for an additional, tax-related 
penalty to be imposed.  This penalty is in addition to any others levied. 

98. Finally, Chapter 5 provides for a penalty to be imposed where a person fails to 
register for SLfT or to amend their registration when required to do so. The Minsters 
are empowered to make regulations specifying the penalties and the procedures for 
issuing, appealing and enforcing them. 

99. While much of the detail of the penalty regime and its operation remains to be 
filled in with Ministerial regulation, the skeleton in the Bill is capable of supporting a 
regime which is firm but fair and provides an effective encouragement to good 
taxpayer behaviour.  

Part 9 – Interest on Payments Due to or by Revenue Scotland 

100. This Part provides a framework with the detail of rates and dates to be filled in 
by Ministerial regulation.  It provides for payment of interest by those who pay tax or 
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penalties late.  It also provides for RS to pay interest on repayments of tax, penalties 
or interest overpaid.  Interest on unpaid tax will run from 30 days after the date 
specified for payment while interest on penalties runs from the date the penalty was 
due to be paid. Repayment interest will be calculated from the date the tax, penalty, 
interest or deposit was first made to the date the repayment was issued.  

101. The reciprocal nature of the obligation to pay interest and the dates for its 
calculation suggest that interest is intended as a financial matter rather than as part 
of the penalty regime.  In the past in the UK tax system, interest was viewed as if it 
were a daily penalty for continuing failure to pay.  This led to pressure to waive 
interest, along with penalties, where the late payment was an innocent error or as a 
quid pro quo when the taxpayer conceded matters in dispute. This culture of interest 
as an imposition was fostered by the lack of reciprocity.  Repayment interest, if 
provided for at all, was only paid where the repayment was made late and the 
legislation typically allowed the revenue a year to make the repayment.  HMRC and 
its predecessors have had to work hard to reach the current position where interest 
is understood on both sides as financial recompense. 

102. In setting interest rates, Ministers must take account of market rates.  If interest 
on late payment is too low, businesses will use late payment of tax as cheap funding.  
If the interest on tax repayments is higher than available on deposits in the market, 
people will overpay tax deliberately.  It is inevitable as a result that rates charged on 
late payment will be higher than those paid on repayments. 

Part 10 – Enforcement of Payment of Tax 

103. This part deals with the collection of tax, penalties and interest due to RS.  RS 
is empowered to demand the sum due from the person who owes it and, on payment, 
must provide a receipt if requested. I suggest that issuance of a receipt or similar 
statement should be automatic. Paragraph 2(4) of Schedule 3 requires documentary 
evidence that tax has been paid as a condition of a repayment claim and taxpayers 
may not be aware when they pay the tax that a repayment may be due at a later 
date. 

104. Where a payment method results in a fee or charge to RS, for example, in 
payment by credit card, Ministers are empowered to make regulations governing 
fees to be charged to payers.  These fees may not exceed RS’s reasonable costs in 
paying the fee or charge. 

105. A certificate of a designated officer that, to the best of their knowledge and 
belief, a sum due to RS has not been paid is sufficient evidence that it is unpaid.  It is, 
of course, a matter for a Court to decide whether to accept the evidence or not.  Tax 
due and payable may be sued for and recovered from the person liable to pay it as a 
debt due to the Crown. Proceedings may be taken in the Sheriff Court or the Court of 
Session, sitting as the Court of Exchequer.  Provision is made for obtaining a 
summary Sheriff’s warrant for payment of unpaid tax. This empowers collection by 
the sheriff officer by attachment, money attachment, earnings arrestment or 
arrestment and action of furthcoming or sale. Unpaid penalties and interest may be 
collected under these provisions as though they were an amount of unpaid tax. 
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106. Finally, this Part makes provision for a designated officer to obtain contact 
details of a debtor from a third party.  The third party must be a company, local 
authority or a person who obtained the information in the course of business.  
Charities or persons acting on behalf of charities in the provision of services that are 
free of charge cannot be asked for contact details.  This is presumably so that the 
vulnerable can seek debt counselling or welfare from charities without fear of being 
pursued.  A notice to provide the contact information may be subject to a request for 
a review or an appeal but only on grounds that compliance with the request would be 
unduly onerous. The penalty for non-compliance is £300 and Ministers have the 
power to increase this from time to time in line with inflation. 

Part 11 – Reviews and Appeals 

107. Section 198 lists appealable decisions of RS.  These are also decisions where 
the person aggrieved by the decision may request a review. The list is 
comprehensive but certain matters are specifically not appealable: 

a) A third party information notice which has been approved by the Tribunal 
[section 144]; 

b) A request in an information notice to produce statutory records [section 144]; 

c) The giving of a RS determination (the remedy is to make a self-assessment); 
and 

d) The giving of notice of enquiry into a return or claim. 

These non-appealable decisions seem reasonable and are not oppressive to the 
taxpayer or other parties. 

108. Sections 199 to 205 provide for RS to review its appealable decisions at the 
request of the person aggrieved by the decision.  Procedures and time limits are 
specified and the conclusion of the review has the force of a settlement agreement, 
which essentially means that it is to be treated as if it is a decision by the Tribunal on 
appeal [section 211(2)].  If the aggrieved person is dissatisfied with the conclusion, 
then the matter may proceed to mediation, a settlement agreement or an appeal to 
the Tribunal.  HMRC reviews are a relatively recent feature of the UK tax system and 
have generally been welcomed.  They provide reassurance to the aggrieved person 
that they are not the victim of an over enthusiastic officer and they give the Revenue 
the opportunity to step back from an entrenched position.  Review should be a 
worthwhile and cost effective way of settling disputes. 

109. Sections 206 to 209 set out the rules for appeals to the Tribunal by a person 
aggrieved by a decision.  A notice of appeal cannot be given: 

a) Against a decision to amend a self-assessment during the course of an 
enquiry; 

b) Once a review has been requested and before it is concluded; 

c) Where the appellant has entered into a settlement agreement and has not 
withdrawn from it. 
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These exceptions seem reasonable, as an appeal will be competent once the 
relevant process is concluded.  The rules for conduct of appeals and the appropriate 
Tribunal are found in Part 4 of the Bill. 

110. Both the review and appeals procedures permit RS to accept notices 
requesting review or appeal outside the provided time limit.  If RS does not permit 
the late application, the Tribunal may do so.  RS may grant the late application if they 
are satisfied that there was reasonable excuse for the late notice and that the 
application was made thereafter without reasonable delay.  This mirrors a provision 
in the UK tax code where there is considerable guidance from court decisions.  
Reasonable excuse has included illness, absence from the country, and personal or 
business crises but the courts have emphasised the importance of making an 
application as soon as the impediment has passed. 

111. The requesting of a review or making of an appeal does not automatically 
postpone payment of tax, penalties or interest.  However, Ministers may make 
regulations to provide for postponement, or partial postponement, of payment 
pending the outcome of the review or appeal.  The Policy Memorandum states that it 
is the Government’s intention to provide for postponement in the case of LBTT but 
not in the case of SLfT where the taxpayer has already collected the tax from a third 
party.  It is important that postponement is not automatic as earlier tax provisions in 
the UK, which provided for automatic postponement on appeal, resulted in many 
vexatious appeals which had no substance.  However, a person faced by an 
unexpected tax liability surely has a right to postpone payment until such time as the 
liability has been definitely established.  The power to regulate postponements 
includes the power to a permit requests to the Tribunal for postponement and for 
appeals against RS and Tribunal decisions on postponement.  This will be an 
important protection for the taxpayer. 

112. Section 211 is a single section but deals with an important matter, settlement 
agreements.  Where a matter is under review, mediation or appeal, the taxpayer and 
RS may agree the matters in question and the agreement has the force that the 
conclusion of the review, mediation and appeal would have had.  The taxpayer has 
30 days from the agreement to withdraw.  An agent may act for the taxpayer in such 
a settlement agreement.  This should lead to early settlement of many cases without 
the need to complete formal proceedings.   

113. The Bill provides special rules where there are joint buyers or trustees in a 
LBTT case.  These rules ensure that each party or trustee is informed of and has a 
right to participate in a review, mediation or appeal and is bound by the outcome. 

Part 12, Schedules 4 & 5 – Final Provisions 

114. This Part is essentially the housekeeping section. Some key terms are defined 
in section 216 and Schedule 5 lists terms used in the Bill and indicates where their 
definition may be found.  Section 218 governs the making of Order and Regulations 
under the provisions of the Bill and indicates whether the affirmative or negative 
procedure applies to them. Section 219 gives Ministers broad powers to make 
incidental, supplementary, consequential, transitional, transitory or saving provisions. 
And Schedule 4 makes minor and consequential amendments and repeals of 
enactments. 
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115. Sections 221 to 223 modify the provisions of the Bill in respect to the Crown 
and Crown land.  Section 224 provides for commencement, which is substantially 
determined by order of the Scottish Ministers with the exception of the sections 
relating to subordinate legislation, ancillary provisions and the Crown, which come 
into affect on the day after Royal Assent. 

116. From the day after Royal Assent the Bill becomes the Revenue Scotland and 
Tax Powers Act 2014.  
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Finance Committee 
 

5th Meeting, 2014 (Session 4), Wednesday 19 February 2014 
 

Children and Young People (Scotland) Bill: Supplementary Financial 
Memorandum 

 
Introduction 

1. A supplementary Financial Memorandum (“SFM”) accompanying the 
Children and Young People (Scotland) Bill (“the Bill”) as amended at Stage 2 was 
published on 31 January 2014. This is attached below. 

2. The SPICe Financial Scrutiny Unit (FSU) has produced a briefing note which 
is also attached. 

3. Rule 9.7.8B of the Standing Orders states— 

“If a Bill is amended at Stage 2 so as to substantially alter any of the costs 
set out in the Financial Memorandum that accompanied the Bill on 
introduction, the member in charge shall lodge with the Clerk, not later than 
the end of the second week before the week on which Stage 3 is due to 
start, a revised or supplementary Financial Memorandum. The revised 
Financial Memorandum (or supplementary Financial Memorandum, when 
read in conjunction with the original Financial Memorandum) shall set out, 
in relation to the amended Bill, the information required under Rule 9.3.2 in 
relation to the Bill on introduction.”1 
 

4. The Bill’s Stage 3 proceedings will take place on the afternoon of Wednesday 
19 February. 

5. The Committee took evidence on the original FM at its meeting on 18 
September 2013 and submitted to the lead committee (the Education and Culture 
Committee) its Report on The Financial Memorandum of the Children and Young 
People (Scotland) Bill on 3 October. 

6. The Minister for Children and Young People responded to several of the 
issues raised in the Finance Committee’s report on the FM in her oral evidence 
session with the Education and Culture Committee on 8 October 2013. As 
requested by the lead committee, further responses to some of the more detailed 
points raised in the report were provided in a letter to its convener dated 28 
October 2013. 

7. The Committee’s report to the lead committee on the original FM contained 
the following conclusions— 

“The Committee has a number of concerns in relation to some of the 
costings within this FM and notes that there is a lack of evidence to support 
the figures provided for some aspects of the Bill. In particular, the 

                                            
1
 http://www.scottish.parliament.uk/parliamentarybusiness/26514.aspx 

http://www.scottish.parliament.uk/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27as4-stage2-fm.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir13-ChildrenandYoungPeopleBillw.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir13-ChildrenandYoungPeopleBillw.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8550&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8550&mode=pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/Minister_to_SM_20131029.pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/Minister_to_SM_20131029.pdf
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Committee makes the general point that the Government needs to develop 
a more robust methodology for forecasting potential savings from 
preventative policy initiatives. There is also a need to develop measures to 
ensure that the actual savings are effectively monitored and reported. The 
Committee intends to raise this issue as part of its budget scrutiny. 
 
The Committee recommends that the actual spending and savings arising 
from this Bill are reported on annually as part of the draft budget.”2 
 

The Supplementary Financial Memorandum 

8. The SFM states that it— 

“includes the financial impact of Stage 2 amendments. The majority of the 
amendments do not significantly affect the assumptions in the original 
Financial Memorandum. This document, therefore, only addresses those 
Stage 2 amendments with anticipated or apparently potential cost 
implications.”  
 

9. The SFM describes the Bill’s revised potential costs implications as follows. 

Named Person (paragraph 5) 
10. The SFM states that an amendment at Stage 2 “places a duty on Scottish 
Ministers to make arrangements for the provision of a named person service for 
children held in legal custody or subject to temporary release from custody.” this 
amendment is expected to result in “minimal associated costs” as it is expected to 
be required “for a very small number of children each year and the role essentially 
formalises some of the good practice which the Scottish Prison Service has 
already developed.” 

Early Learning and Childcare (paragraphs 6–15) 
11. The SFM explains that, whilst the relevant part of the Bill has not been 
amended, the Government intends to extend (via secondary legislation) the 
provision of 600 hours early learning and childcare “to any 2-year old who is 
defined as living in a workless household from August 2014, with further extension 
to all 2-year olds who qualify for free school meals under the current passported 
benefits eligibility criteria from August 2015.” 

12. The SFM states that “the costs will fall wholly on local authorities” and 
explains that “these have been estimated by applying a similar methodology to 
that used in the original FM”. 

13. Table 6 of the SFM provides a summary of these additional costs and 
indicates that they are estimated to rise from an annual total of £14,532,559 in 
2014-15 to £60,299,911 in 2019-20. 

14. In its report on the original FM, the Committee raised a number of issues 
relating to local authorities’ partner provider payments. The Minister’s letter to the 

                                            
2
 http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir13-

ChildrenandYoungPeopleBillw.pdf 
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lead committee stated “it is entirely the responsibility of local authorities to decide 
what they pay partner providers”. It explained that the issue would be covered by 
statutory guidance but stated it “would not monitor and micro manage local 
authority statutory responsibilities within the block grant they receive from the 
Scottish Government.” 

Aftercare/Continuing Care (paragraphs 16–25) 
15. The SFM states that Stage 2 amendments to the Bill “will result each year in 
a number of additional 16-year olds being eligible for aftercare services that would 
otherwise not have been eligible. The costs will fall wholly on local authorities.” 

16. Table 7 of the SFM indicates that the estimated total annual additional costs 
of this extension are expected to rise from £716,376 in 2015-16 to £2,149,128 by 
2018-19. 

17. The SFM also states that agreed Stage 2 amendments “will enable 16-year 
old care-leavers eligible for aftercare support whose final placement was not at 
home to choose to stay in their care placement (“continuing care”) until a higher 
age which may be specified by order.” It explains that the Government intends to 
set this age at 21 and states that the resulting costs “will fall wholly on local 
authorities.” 

18. Table 13 of the SFM indicates that the net annual costs of this extension are 
estimated to total £4,208,927 in 2016-17, rising to £9,259,639 by 2019-20. 

Counselling Services (paragraphs 26-29) 
19.  The SFM explains that Stage 2 amendments will extend entitlement to 
counselling services to pregnant women whom “a local authority considers will 
give birth to a child who is at risk of becoming looked after”.  

20. As the numbers affected by this expansion are expected to be “very small”, 
the SFM predicts that any resulting additional costs “can be absorbed within the 
original estimates of costs and savings.”  

Kinship Care Orders (paragraphs 30-36) 
21. The SFM states that entitlement to kinship care assistance will be extended 
to guardians. It states that “overall, there were no additional net costs in relation to 
kinship care in the original FM. This remains the case with these amendments.” 

School Closures (paragraphs 37-65) 
22. The SFM explains that amendments agreed at Stage 2 make “a number of 
amendments to the process for school closure proposals under the Schools 
(Consultation) (Scotland) Act 2010” 

23. Table 16 of the SFM indicates that these amendments are expected to result 
in annual costs of between £93,000 and £139,000 from 2014-15 to 2017-18. 

Children’s Legal Aid (paragraphs 66-67) 
24. The SFM explains that a Stage 2 amendment will enable Ministers to make 
children’s legal aid available by regulations to specified persons. It states that the 
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financial impact of this amendment is estimated to be “relatively modest” and 
“tentatively estimates” it to be around £10,000 per annum. 

Conclusion 

25. The Committee is invited to consider the above in its evidence session on the 
SFM. 

 

 
 

Alan Hunter 
Assistant Clerk to the Committee 
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Finance Committee 

Children and Young People (Scotland) Bill:  
Supplementary Financial Memorandum 

 

Background 
The Children and Young People (Scotland) Bill (“the Bill”) was introduced on 17 April 
2013 and proposed a range of policy measures relating to the rights of children and 
young people, services and support for children and young people, early learning 
and childcare and other measures in relation to looked after children.   

The original Financial Memorandum (FM) identified total costs associated with the 
implementation of these measures of £79.1m in 2014-15, rising to £138.9m in 2016-
17, then falling back to £108.9m by 2019-20.  The majority of costs were anticipated 
to fall on local authorities and related largely to two particular proposals: the 
provision of a ‘Named Person’ for every child in Scotland and the extension of early 
learning and childcare provision for 3 and 4 year olds and some 2 year olds.  In 
addition, net savings were anticipated as a result of proposals in relation to kinship 
care, family therapy and counselling services. 

Revised funding announced at Draft Budget 2014-15 
On 12 September 2013, the Minister for Children and Young People wrote to the 
Convener of the Finance Committee outlining plans to increase funding in respect of 
the extension of early learning and childcare provision.  The letter set out plans to 
increase funding by £4.2m per year over and above the levels set out in the original 
FM.  However, the letter did not provide details on how this additional funding related 
to the original calculations set out in the FM or why this additional funding was 
required. 

Finance Committee report and Scottish Government response 
Following an oral evidence session, the Finance Committee reported to the 
Education and Culture Committee.  The Finance Committee report highlighted a 
number of concerns relating to the robustness of the estimates and assumptions 
underpinning the FM estimates.  Some of these concerns were addressed by a 
response to the Education and Culture Committee on 28 October 2013. 

Supplementary FM 
A supplementary FM was published on 31 January 2014 to reflect the effect of 
amendments made at Stage 2.  Stakeholders will not have had an opportunity to 
submit evidence in relation to this supplementary FM. 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62233.aspx
http://www.scottish.parliament.uk/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-en.pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/CYPBill_LtrMinister_20130912.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fir13-ChildrenandYoungPeopleBillw.pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/Minister_to_SM_20131029.pdf
http://www.scottish.parliament.uk/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27as4-stage2-fm.pdf
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The additional costs by policy area are summarised in Table 1. 

Table 1: Changes from original FM by policy area, £ 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Children's 
rights 

                        
-    

                          
-    

                          
-    

                    
-    

                     
-    

                      
-    

 
GIRFEC 

                        
-    

                          
-    

                          
-    

                    
-    

                     
-    

                      
-    

Early 
learning/childc
are 

       
14,532,559  

          
44,016,733  

          
58,367,643  

   
58,985,766  

    
59,679,764  

     
60,299,911  

Looked after 
children 

                        
-    

                          
-    

            
4,208,927  

      
7,450,659  

      
9,850,605  

     
11,408,767  

Other 
proposals 

             
119,000  

               
139,000  

               
127,000  

         
139,000  

                     
-    

                      
-    

 
Total 

 
14,651,559  

 
44,155,733  

          
62,703,570  

   
66,575,425  

    
69,530,369  

     
71,708,678  

% increase 
on original 
FM  

19% 40% 45% 65% 63% 66% 

   

In total, the revisions are estimated to result in additional costs of £14.7m in 2014-15, 
rising to £71.7m in 2019-20.  When these additional costs are added to the costs as 
set out in the original FM, the revised total costs by 2019-20 would be 66% higher 
than those considered at Stage 1. 

The majority of these additional costs result from changes to the planned provision of 
early learning and childcare, with the majority of additional costs therefore impacting 
on local authorities (see Table 2).  There are also additional costs resulting from 
amendments to provisions relating to looked after children and as a result of 
amendments in relation to procedures on school closures (shown as ‘other 
proposals’ in table 1 above). 

The additional costs by body affected are summarised in Table 2. 

Table 2: Changes from original FM by body affected, £ 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Scottish 
Administration 

             
119,000  

               
139,000  

               
127,000  

         
139,000  

                     
-    

                      
-    

Local 
authorities 

       
14,532,559  

          
44,016,733  

          
62,576,570  

   
66,436,425  

    
69,530,369  

     
71,708,678  

 
NHS 

                        
-    

                          
-    

                          
-    

                    
-    

                     
-    

                      
-    

 
Other bodies 

                        
-    

                          
-    

                          
-    

                    
-    

                     
-    

                      
-    

 
Total 

       
14,651,559  

          
44,155,733  

          
62,703,570  

   
66,575,425  

    
69,530,369  

     
71,708,678  

 

This paper covers the three areas where additional costs are anticipated: 

 Early learning and childcare 

 Aftercare/continuing care for care leavers 
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 School closures 

Early Learning and Childcare 

Since the publication of the original FM, there have been two announcements 
relating to the financial estimates for the early learning and childcare provisions of 
the Bill: 

 A letter on 12 September 2013 from the Minister for Children and Young People to 
the Convener of the Finance Committee setting out plans to increase funding by 
£4.2m per year over and above the levels set out in the FM 

 A Scottish Government announcement on 7 January 2014 announcing plans to 
extend provision of childcare for 2 year olds 

The supplementary FM appears to reflect the costs associated with the expanded 
provision announced on 7 January, but does not appear to include the additional 
costs outlined in the letter of 12 September 2013.  The additional costs shown in 
Table 3 of the supplementary FM have been added to the original costs shown in 
Table 17 of the original FM, with no account taken of the revisions announced in the 
letter of 12 September 2013 (see Table 3 below).  

Table 3: Costs in relation to early learning and childcare, £ 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Original 
FM, table 
17 78,782,982 100,895,976 108,064,976 85,895,976 96,195,976 96,195,976 
Additional 
costs in 
suppleme
ntary FM 
(table 6) 14,532,559 44,016,733 58,367,643 58,985,766 59,679,764 60,299,911 
Total 
costs in 
supplem
entary 
FM, table 
3 93,315,541 144,912,709 166,432,619 144,881,742 155,875,740 156,495,887 
Additional 
costs in 
letter 
12.09.13 3,150,000 4,200,000 4,200,000 4,200,000 4,200,000 4,200,000 

 

Changes announced in letter of 12 September 2013 

The letter of 12 September 2013 announced additional funding of £4.2m per year 
(£3.15m for the part year 2014-15).  This included an additional £3.4m in relation to 
provision for looked after 2 year olds or those subject to a kinship care order.  In its 
response to the Education and Culture Committee, the Scottish Government 
commented on the increased funding for looked after 2 year olds : 

“The Financial Memorandum includes an estimate of £1.1 million for the costs 
of an additional 125 hours of provision for looked after 2 year olds. 

http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/CYPBill_LtrMinister_20130912.pdf
http://news.scotland.gov.uk/News/Supporting-Scotland-s-families-81d.aspx
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/Minister_to_SM_20131029.pdf
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Separately, the Early Years Change Fund currently includes £1.5 million per 
annum to support local authorities to provide non-statutory provision of early 
learning and childcare for looked after 2 year olds. Ministers have decided 
that the full costs of all 600 hours of care should be centrally funded. This 
means the full cost of the existing 475 hours has been added to the additional 
costs of the 125 hours and integrated with existing funds which came from the 
Early Year Change Fund, resulting in a total allocation of £4.5 million. The 
assumptions in the Financial Memorandum have not been revised.” 
 

The revisions also incorporated revised assumptions in relation to payments to 
partner providers, in recognition of the fact that local authorities had not increased 
payment rates consistently since the advisory level was set in 2007.  This meant that 
the costs of increasing partner provider rates to a recommended £4.09 per hour 
were higher than had been originally assumed.  An additional £0.8m per year was 
announced to account for this. 

It is unclear why these amounts have not been included in the revised figures 
published in the supplementary FM. 

Changes announced on 7 January 2014 

On 7 January 2014, the Scottish Government announced plans to extend provision 
of 600 hours of childcare per year to all 2 year olds in workless households from 
August 2014.  From August 2015, this is to be extended to all 2 year olds in families 
in receipt of certain benefits, including Jobseekers’ Allowance.  The press release 
that accompanied this announcement states that the costs associated with these 
announcements are £15m in 2014-15 and £44m in 2015-16.  Barnett consequentials 
resulting from the UK Government’s Autumn Statement are to be used to fund this 
policy extension in 2014-15 and 2015-16. 

The costs set out in the press release are consistent with those set out in Table 6 of 
the supplementary FM.  However, a number of issues are unclear: 

 The original FM set out the childcare costs in 2011-12 prices.  The supplementary 
FM does not state what price basis has been used, but it would not be appropriate to 
add two sets of figures using different price bases. 

 The supplementary FM states that capital costs have not been included in relation 
to this planned extension of the policy, stating that ‘It is not possible to provide an 
accurate estimate of the level of infrastructure investment required at this stage.’  
This contrasts with the approach taken in the original FM, where capital cost 
estimates were provided. 

 As with the original FM, there is limited information on the modelling used to 
derive the cost estimates in relation to early learning and childcare.  For example, it 
is unclear what hourly rate assumptions have been made, or how cost assumptions 
might differ for the wider group of 2 year olds now eligible, as distinct from the 
vulnerable 2 year olds that were eligible under the original proposals. 

 The supplementary FM notes that “Recruitment for additional staff and extensions 
or renegotiations of current staff contracts will also be required”, but it is unclear 

http://news.scotland.gov.uk/News/Supporting-Scotland-s-families-81d.aspx
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whether such costs have been included.  The original FM made no reference to such 
costs.  

Aftercare/continuing care for care leavers 

There were amendments at Stage 2 to the age up to which care leavers are eligible 
for support and to eligibility for continuing care.  Together, these amendments 
increase estimated costs by £11.4m by 2019-20. 

The age amendment results in increased numbers of 16 year olds eligible for 
aftercare support.  The supplementary FM estimates that this will increase aftercare 
costs by £2.1m by 2017-18 (table 7 of supplementary FM).  This estimate is based 
on an estimated annual aftercare cost of £3,142 per young person, in line with the 
figure used in the original FM.  This figure had been the subject of concerns raised 
by COSLA, who said “we are not convinced that the Scottish Government have 
accurately assessed the average annual cost of support, estimated at £3142 per 
young person in the FM…from experience a figure nearer £6,000 per person is 
considered more realistic by some local authorities”. 

The amendment to eligibility for continuing care is more costly, with an additional 
£9.3m in estimated costs by 2019-20 (table 13 of supplementary FM).  The unit costs 
on which these estimates are based are presented in Table 10 of the supplementary 
FM, but the source of this cost information is unclear and the date to which they 
relate is not specified.  There is a wide variation in the costs of different types of care 
(kinship/foster/residential) and as a result variations in the assumed levels of uptake 
would have significant implications for the resulting costs.  For example, the model 
assumes that 34% of those in continuing care will be in kinship care; 31% in foster 
care and 35% in residential care.  If these proportions are adjusted to 30%, 30% and 
40% respectively, the costs by 2019-10 rise by 10% or £1m, because residential 
care is so much more costly to provide.  However, no sensitivity analysis has been 
presented.  

School closures 

The additional costs described as ‘other proposals’ in the supplementary FM relate 
to amendments to the process for school closure proposals.  The proposals are 
estimated to involve costs of between £93,000 to £139,000 per year, based on 25-30 
school closure proposals per year, of which 5-6 would be called in and referred to a 
new School Closure Review Panel for determination.  On the basis of the costs 
presented, the range of estimates is actually slightly broader than this.  If the lower 
end savings are subtracted from the higher end costs (and vice versa), then the 
range implied is £79,250 to £153,200.  In the summary tables presented, the higher 
end of the cost range has been assumed.   

 
 
 
Nicola Hudson 
Financial Scrutiny Unit 
SPICe Research 
 

http://www.scottish.parliament.uk/S4_FinanceCommittee/COSLA_updated.pdf
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INTRODUCTION 

1. As required under Rule 9.7.8B of the Parliament‘s Standing Orders, this Supplementary 

Financial Memorandum is published to accompany the Children and Young People (Scotland) 

Bill (introduced in the Scottish Parliament on 17 April 2013) as amended at Stage 2. 

2. This Memorandum has been prepared by the Scottish Government. It does not form part 

of the Bill and has not been endorsed by the Parliament.  It should be read in conjunction with 

the Financial Memorandum on the Bill as introduced. 

3. This Supplementary Financial Memorandum includes the financial impact of Stage 2 

amendments. The majority of the amendments do not significantly affect the assumptions in the 

original Financial Memorandum. This document, therefore, only addresses those Stage 2 

amendments with anticipated or apparently potential cost implications. 

4. The new costs in the Supplementary Financial Memorandum have resulted in revised 

total costs for the Bill as a whole and for the different categories of body bearing the costs, and 

these are set out in the tables below. As with the original Financial Memorandum, the period 

covered by the supplementary Financial Memorandum is up to 2019-20. 

Table 1: Summary of costs (£) 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Scottish 

Administration 

144,000 171,500 127,000 139,000 32,500 0 

Local Authorities 93,315,541 151,782,321 184,439,396 156,366,041 167,503,391 169,681,700 

NHS 300,000 1,088,949 16,315,681 13,056,680 11,414,442 10,803,505 

Other 

Organisations* 

0 199,230 746,597 162,109 236,349 162,109 

Total 93,759,541 153,242,000 201,628,674 169,723,830 179,186,682 180,647,314 

*The figure for 2015-16 for ‗Other Organisations‘ has been changed to reflect a mistake of transposition in Table 2 

of the original Financial Memorandum. The total figure for 2015-16 should be £199,230 rather than £202,280, in 

line with Table 5 below. 
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Table 2: Costs on the Scottish Administration (£) 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Children‘s Rights 25,000 32,500 0 0 32,500 0 

GIRFEC 0 0 0 0 0 0 

Early Learning/ 

Childcare 

0 0 0 0 0 0 

Looked After 

Children 

0 0 0 0 0 0 

Other Proposals 119,000 139,000 127,000 139,000 0 0 

Total 144,000 171,500 127,000 139,000 32,500 0 

Table 3: Costs on local authorities (£) 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Children‘s 

Rights 

0 0 0 0 0 0 

GIRFEC 0 398,097 9,764,210 0 0 0 

Early 

Learning/ 

Childcare 

93,315,541 144,912,709 166,432,619 144,881,742 155,875,740 156,495,887 

Looked After 

Children 

0 6,471,515 8,242,567 11,484,299 11,627,651 13,185,813 

Other 

Proposals 

0 0 0 0 0 0 

Total 93,315,541 151,782,321 184,439,396 156,366,041 167,503,391 169,681,700 

Table 4: Costs on the NHS (£) 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Children‘s 

Rights 

0 0 0 0 0 0 

GIRFEC 300,000 1,088,949 16,315,681 13,056,680 11,414,442 10,803,505 

Early 

Learning/ 

Childcare 

0 0 0 0 0 0 

Looked After 

Children 

0 0 0 0 0 0 

Other 

Proposals 

0 0 0 0 0 0 

Total 300,000 1,088,949 16,315,681 13,056,680 11,414,442 10,803,505 
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Table 5: Costs on other bodies, individuals and businesses (£) 

 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Children‘s 

Rights 

0 83,190 162,109 162,109 162,109 162,109 

GIRFEC 0 41,800 584,488 0 0 0 

Early 

Learning/ 

Childcare 

0 0 0 0 0 0 

Looked After 

Children 

0 74,240 0 0 74,240 0 

Other 

Proposals 

0 0 0 0 0 0 

Total 0 199,230 746,597 162,109 236,349 162,109 

 

NAMED PERSON 

5. The duties relating to the named person are being placed on local authorities, health 

boards and the bodies which run independent and grant-aided schools. However, following an 

amendment at Stage 2, section 21(6) now places a duty on Scottish Ministers to make 

arrangements for the provision of a named person service for children held in legal custody or 

subject to temporary release from custody. In practice, this will be achieved via the Scottish 

Prison Service, and there is anticipated to be minimal associated costs.  The provision will be 

required for a very small number of children each year and the role essentially formalises some 

of the good practice which the Scottish Prison Service has already developed for children and 

young people in custody. Scottish Prison Service managers have been fully engaged in the 

process of identifying their role in these circumstances, and they are content that any additional 

costs can be met within existing budgets. 

EARLY LEARNING AND CHILDCARE 

6. While the power in section 43(2)(c)(ii) of the Bill to extend eligibility has not been 

amended, the stated intentions of how the power will be used have changed since the original 

Financial Memorandum. Local authorities will be required to provide 600 hours of early learning 

and childcare to any 2-year old who is defined as living in a workless household from August 

2014, with further extension to all 2-year olds who qualify for free school meals under the 

current passported benefits eligibility criteria from August 2015. This equates to around an 

additional 8,400 2-year olds from August 2014, rising to approximately 15,400 from August 

2015. 

7. The main costs of these Bill provisions are for expanding the availability of 600 hours of 

early learning and childcare to additional 2-year old children, specifically: 

 staff costs; 

 operational costs; 

 support service costs; 

 partner provider uprating; and 
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 special education/additional support costs. 

8. The costs will fall wholly on local authorities. These have been estimated by applying a 

similar methodology to that used in the original Financial Memorandum, for 2-, 3- and 4-year 

olds, along with the estimated costs of delivering new models. Provision costs to these 2-year 

olds are different from previous costs, allowing some adjustment to reflect a degree of flexibility 

to provide more individualised approaches, given the needs of these vulnerable children. The 

costs are different from what would be offered to a ―universal‖ 2-year old not deemed 

―vulnerable‖. 

Table 6: Summary of additional costs for early learning and childcare 

 Total cost (£) 

2014-15 14,532,559 

2015-16 44,016,733 

2016-17 58,367,643 

2017-18 58,985,766 

2018-19 59,679,764 

2019-20 60,299,911 

 

9. Estimated costs are based on: 

 terms 1 and 2 of the academic year 2014-15 covering the period August 2014 to 

April 2015;  

 costs in 2015-16 include continuity of offer for those children whose entitlement 

began in 2014-15, delivery of Term 3 to that cohort of children, and the increase in 

eligibility from August 2015;  

 2016-17 costs reflect the full 12-month provision to the widened group of 2-year 

olds; 

 cost totals in 2017-18 take forward the cost estimate for the year before and apply 

growth from the population projection. Thus, the cost in 2017-18 is 1% higher than 

in 2016-17; and 

 the revenue costs include staff costs (provided by COSLA and adjusted for higher 

staff:child ratios for 2-year olds), operational costs, support service costs, additional 

support needs costs and the partner provider uprating for inflation.  

10. The main costs arising from these provisions will be staff costs associated with the 

additional staff required to deliver the expansion in eligibility, based on higher staff:child ratios 

for 2-year olds (1:5). The additional staff costs associated with a range of patterns of delivery 

have been estimated on the basis of previous work with COSLA. Additional operational and 

support costs have been added to those staff costs, based on variable marginal costs as set out in 

the original Financial Memorandum. Recruitment for additional staff and extensions or 

renegotiations of current staff contracts will also be required. 

11. Early learning and childcare will continue to include those children with additional 

support needs, and this has been factored into the estimated revenue costs. They have been 
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calculated on a pro-rata basis from the existing additional support for learning needs published 

expenditure, as set out in the original Financial Memorandum. Special education apportionment 

is estimated at 3.3% of the special school population and 3.3% of the special education budget. 

90% of this is estimated as a variable cost. 

12. Broadly, local authorities secure around 40% of provision through independent, private 

and third sector partners; it is anticipated that local authorities will continue to use those sectors 

to provide capacity for this expansion. It is also envisaged that a continued mix of early years 

staff and skills will be paramount to ensure quality of expanded provision. 

13. Capital costs have not been explicitly estimated. It is not possible to provide an accurate 

estimate of the level of infrastructure investment required at this stage. Further work will be 

required to explore the need for any additional capital funding. 

14. It should be noted that any future changes to eligibility under section 43(2)(c)(ii) would 

have cost implications, which cannot be anticipated or estimated at this stage. 

15. Lastly, it is not anticipated that the new duties in section 6 – to consult and plan in 

relation to pre-school children and school aged children in need and not in need, alongside duties 

to consult on provision of mandatory hours of early learning and childcare – will incur additional 

costs. Consultation with communities is already embedded and widespread good practice within 

local authorities, and there will be no requirement on local authorities to make additional 

provision available. 

AFTERCARE/CONTINUING CARE 

Changing the age of leaving care 

16. Amendments agreed by the Education and Culture Committee change the ―age at leaving 

care‖ eligibility criteria for aftercare support from ―beyond school minimum leaving age‖ to ―age 

16‖. This will result each year in a number of additional 16-year olds being eligible for aftercare 

services that would otherwise not have been eligible. The costs will fall wholly on local 

authorities. 

17. On average, over the last 4 years there were 901 children each year ceasing to be looked 

after at age 16. In 2012 around 54% were eligible for aftercare support; of these, 60% were in 

receipt of aftercare services. If the ―age at leaving care‖ criteria was changed to 16, then it can be 

assumed that all care-leavers aged 16 would be eligible – i.e. roughly 901 16-year olds each year. 

18. If it is assumed that similar proportions to those currently eligible will claim aftercare 

services (around 60%), it might be expected that around 540 of these 901 care-leavers will 

potentially claim. Given that over the last 3 years an average of 312 16-year olds have received 

aftercare each year, the legislation could be expected to give rise to an additional 228 claims (i.e. 

540 less the 312 who would claim under the current eligibility criteria). 

19. If it is further assumed that they also draw on aftercare services for an average duration of 

3 years, consistent with the assumptions in the original Financial Memorandum, then by year 3 
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there will be an additional population of 684 (i.e. 228 multiplied by 3) 16-year old care-leavers 

eligible for support in the first, second and third years of aftercare support. Costs in years 1 and 2 

are lower because there are fewer cohorts of newly qualifying 16-year olds; by year 3 there are 

three cohorts of new care-leavers in years 1, 2 and 3. 

20. This is set out in Table 7, which also sets out the gross costs of the proposal. With an 

estimated aftercare cost of £3,142 per year per young person (as set out in the original Financial 

Memorandum), the total additional cost of the proposal would be approximately £2.1 million 

from year 3 onwards. It should be noted that some of those eligible for aftercare may choose 

continuing care. This option is included in section below on costing continuing care. This 

generates the aftercare avoided costs over the period when the young person chooses the 

continuing care option and is set out in Table 12. 

Table 7: Number of additional care-leavers eligible for aftercare support and annual cost 

(rolling from 2019-20 onward) 

 Age Total population Total cost (£) 

 
16 17 18 

  
2015-16 228     228 716,376 

2016-17 228 228   456 1,432,752 

2017-18 228 228 228 684 2,149,128 

2018-19 228 228 228 684 2,149,128 

 

Continuing care 

21. Amendments have been added that will enable 16-year old care-leavers eligible for 

aftercare support whose final placement was not at home to choose to stay in their care 

placement (―continuing care‖) until a higher age which may be specified by order. The Scottish 

Government has set out its policy intention of setting this age at 21; consequently, costs have 

been calculated on this basis. Any future changes to eligibility will have cost implications, which 

cannot be anticipated or estimated at this stage. The anticipated costs will fall wholly on local 

authorities. 

22. The estimates are based on the expected number of those eligible who will take up this 

provision from the cohort of 16-year olds who will be eligible for aftercare support, (around 901 

16-year olds each year
1
). Of these care-leavers, it is estimated that around 45% (405) will have a 

final care placement of ‗looked after at home‘ and they are, therefore, not deemed eligible for 

continuing care. This leaves 496 16-year old care-leavers who would be eligible for either 

aftercare or the option of continuing care. Currently, of all those eligible for aftercare support, 

around 60% are actually in receipt.
2
 

 it is assumed that around 60% of those eligible will claim (298); 

 of those who claim it is anticipated 75% are expected to choose aftercare (224); 

                                                 
1
 CLAS average number of 16-year olds ceasing to be looked after over last 4 years to 2011-12. 

2
 CLAS average proportion in receipt of aftercare over last 3 years to 2011-12. 
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 this leaves 25% (74 young persons) choosing the option of continuing care. This 

figure is an estimate based partly on the evaluation of the Costing the When I am 

Ready Scheme report, which evaluated a similar pilot programme in Wales 

(published in November 2013). It is assumed that in each subsequent year, a 

decreasing number of the young persons will choose continuing care as they reach 

older ages; this accords with current trends, wherein decreasing numbers remain in 

care through until 21 years of age; 

 it is also assumed that once the 16-year olds leave care, they do not have the right to 

return; 

 these numbers are annual flows, in the sense that in year 2 of the policy, a further 74 

16-year old potential care-leavers will choose to the continuing care option and may 

do so up to and including age 21; 

 this dynamic is modelled in Table 9 below for each annual cohort, taking account of 

the tailing off in numbers remaining in care;  

 the offer of continuing care is only extended to potential care-leavers aged 16 and not 

aged 17 and over; and  

 by 2019-20, there will be roughly an additional 164 young persons in care between 

the ages of 16 and 21 inclusive.  

23. The unit and total costs and savings associated with this proposal are set out in Tables 10-

13 below. Table 13 identifies the net total costs each year from 2016-17 to 2019-20. They are 

lowest in year 1 of implementation at £4.2 million, rising to £9.3 million by 2019-20 at which 

point they stabilise along with the additional numbers of children in care.  

24. The costs of remaining in care depend upon the type of care placement from which the 

young person is considering leaving. A breakdown of the split applied to those staying in care is 

set out in Table 8, drawing on data from CLAS statistics 2011-12, identifying the final care 

placement type for care-leavers over minimum school-leaving age. The proportions are adjusted 

to remove care-leavers who were at home and in secure care and/or crisis accommodation. 

25. For all those young persons who choose continuing care, avoided costs arise in the form 

of the foregone aftercare service costs. These were estimated to be approximately £3,142 per 

annum per young person in the original Financial Memorandum and the same figure is applied in 

the current modelling. Table 12 sets out the total avoided costs for each cohort for each 

subsequent year in care; the profile declines as the numbers who continue to stay in care reduces 

year on year. Each new cohort starting at the age of 16 will have this profile of saving and cost 

through until age 21. 
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Table 8: Number of young people ceasing to be looked after who were beyond minimum 

school-leaving age by final placement type (2011-12) 

With friends/relatives 177 

With foster carers provided by local authority 151 

With foster carers purchased by local authority 53 

In other community 47 

In local authority home 138 

In voluntary home 25 

In residential school 71 

Total 662 

Kinship 34% 

Foster 31% 

Residential 35% 

 

Table 9: Dynamic cohorts of 16-year olds choosing continuing care 

 2016-17 

Year 1 

2017-18 

Year 2 

2018-19 

Year 3 

2019-20 

Year 4 

Cohort 1 74 45 30 15 

Cohort 2 0 74 45 30 

Cohort 3 0 0 74 45 

Cohort 4 0 0 0 74 

All cohorts 74 119 149 164 

 

Table 10: Cost split across types of care, unit costs and total cohort cost for each 

subsequent year in care 

  % 

split
1
 

Unit cost 

estimate
2
 

2016-17 2017-18 2018-19 2019-20 

Kinship 34% £7,800 25 £196,362  15  £117,817  10  £78,545  5  £39,272 

Foster 31% £18,200 23 £417,269  14  £250,362  9  £166,908  5  £83,454 

Residential 35% £145,600 26 £3,829,060  16  £2,297,436  11  £1,531,624  5  £765,812 

Total cost 100%   74 £4,442,691 45 £2,665,615 30 £1,777,077 15 £888,538 
1
 by last care placement. 

2
 The numbers in each cohort have been rounded in some places, but the unrounded numbers have been used to 

calculate the full total cost. 

 

Table 11: Gross annual costs of continuing care for all cohorts (£) 

  2016-17  2017-18 2018-19 2019-20 

Cohort 1 4,442,691 2,665,615 1,777,077 888,538 

Cohort 2   4,442,691 2,665,615 1,777,077 

Cohort 3     4,442,691 2,665,615 

Cohort 4       4,442,691 

Total cost 4,442,691 7,108,306 8,885,383 9,773,921 
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Table 12: Annual avoided costs on aftercare for all cohorts (£) 

  2016-17 2017-18 2018-19 2019-20 

Cohort 1  233,765   140,259   93,506   46,753  

Cohort 2    233,765   140,259   93,506  

Cohort 3      233,765   140,259  

Cohort 4        233,765  

Total avoided 

costs  233,765   374,024   467,530   514,283  

 

Table 13: Net annual costs of staying in care for all cohorts (£) 

2016-17 2017-18 2018-19 2019-20 

4,208,927 6,734,283 8,417,853 9,259,639 

 

COUNSELLING SERVICES 

26. As an amendment to Part 9 of the Bill, a pregnant woman who a local authority considers 

will give birth to a child who is at risk of becoming looked after, and their families or the people 

with whom they are living, are also eligible for the services to be provided under Part 9. Unborn 

children can already be placed on the child protection register, and in 2011-12 95 were placed on 

it, which is a strong indication that they were at risk of becoming looked after. Of those 95 there 

will be a proportion whose families are already eligible for support under Part 9 by virtue of 

other children in the family. There will also be some unborn children about whom the local 

authority has concerns but for whatever reason has chosen not to place them on the child 

protection register. Extending eligibility to this group is particularly worthwhile because they are 

easily identifiable and the cost savings to the wider public sector of such early intervention and 

support are likely to be maximised as the child is not yet born. 

27. Because the numbers related to this expansion are very small in relation to the much 

larger numbers modelled in the original Financial Memorandum (see paragraphs 133-142), 

which in themselves contain a margin of error at least as big as this expansion, the view is that 

this amendment can be absorbed within the original estimates of costs and savings. 

28. In terms of other changes made at Stage 2, minor changes to the eligibility for support 

and the re-titling are considered of negligible impact on the overall costing assumptions. In 

practice, support would be available to the family around a child, not just the parents and persons 

with parental rights and responsibilities in relation to, an eligible child. Consequently, the 

modelling set out in the original Financial Memorandum was done on that basis. Amendments to 

this provision of Part 9 clarify the different categories of person who can receive support. 

‗Counselling services‘ was a term intended to cover a wide variety of services that could be 

available. The change to the term ‗relevant services‘ and the re-titling of the provision does not 

represent a change in the anticipated range of support available, or the associated costs. 

Similarly, the eligibility test is now on the face of the Bill, as opposed to being defined 

separately; this test was always intended to be put in place in practice and was used as the basis 

for the original financial modelling. 
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29. Any future changes to eligibility would have cost implications, but as there are no policy 

intentions of doing so at this stage, they cannot be anticipated or estimated. 

KINSHIP CARE ORDER 

30. In the introductory draft of the Bill, guardians, along with parents, were excluded from 

kinship care assistance. However, a guardian can be in a very similar position to a kinship carer 

and the child or children they care for may be at risk of becoming looked after. In order to ensure 

that guardians, and the children for whom they care, are not at a disadvantage, they are now to be 

eligible for kinship care assistance. Amendments to sections 64 and 65 mean that guardians are 

now to be deemed to have the same eligibility for a kinship care order. 

31. Guardians are appointed in 2 ways – under section 7 of the Children (Scotland) Act 1995 

(―the 1995 Act‖) or under section 11(2)(h) of that Act. Under section 7, an appointment of a 

guardian is a private matter between individuals with no court process – this is where a guardian 

is appointed through a will or similar. It is not possible to know how many people become 

guardians through this route each year. However, it is assumed that, where this happens, a parent 

is also likely to have made financial provision for the child and/or the chosen guardian, who has 

had to agree to be a guardian, is likely to have the means to support the child without recourse to 

the state. There will be situations where this is not the case, but it is considered that this will be 

absorbed within the estimated 1.5-3.5% of informal carers who have already been estimated may 

apply for a kinship care order per annum (see paragraph 125 of the original Financial 

Memorandum) and it is not proposed to model this group further. 

32. Where a guardian is appointed under section 11(2)(h) of the 1995 Act, this goes through 

the civil courts. There are statistics for orders pursued under section 11(2) (orders relating to 

parental rights and responsibilities), but these are not broken down sufficiently to show the exact 

number of orders under section 11(2)(h). Contact orders and residence orders are the main 

categories of orders under section 11(2) and are recorded individually. The remainder, covering 

6 other potential types of order, are grouped together as ‗other‘. There were 583 of these ‗other‘ 

orders in 2011-12. There are few section 11(2)(h) orders and, therefore, a figure of 60 per year 

can be assumed (roughly 1/10 of the ‗other‘ total). This is a relatively stable number, as the 1995 

Act and the Bill do not provide any particular incentive to take out guardianship and the flexible 

nature of section 11 orders means many people seeking guardianship would in practice seek a 

different order – so are included in the existing modelling. This measure, therefore, to some 

extent closes a perceived loophole in support for a small residual group who face unexpected 

difficulties when taking in a child following the death of the birth parent(s). 

33. The calculation of gross costs and avoided costs for this group follows the same 

methodology as for informal kinship carers in the kinship care order section in the original 

Financial Memorandum. The differences are that it is assumed that: 

 guardians will not require transport costs to facilitate contact, as guardianship is 

generally where there is no parental involvement; and 

 only 33% avoid care, which is a lower figure than assumed for informal kinship 

carers but reflects the view that people who pursue guardianship generally do so 

because they already have the means and/or the child is unlikely otherwise to be at 

risk of becoming looked after. 
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34. The assessment of the costs of including this group within the kinship are order are, 

therefore, as follows. The costs will fall wholly on local authorities. 

Table 14: Individual kinship care costs for guardians 

Description of 

service 

% eligible Number in 

receipt* 

Unit cost 

(£) 

Total cost 

(£) 

Start-up grant 50% 30 500 15,000 

Parenting capacity 

assessment 

100% 60 1,500 90,000 

Petition support 66% 40 1,500 59,400 

Information 100% 60 180 10,800 

Annual total cost 175,200 
*These numbers have been rounded in some places, but the unrounded numbers have been used to calculate the full 

total cost. 

 

Table 15: Total avoided costs for kinship care for guardians 

Avoided cost of care £5,331 

Avoided cost of social work time £3,667 

Annual avoided cost per young person (saving) £8,998 

Applied to % of kinship care (guardian) order 33% 

Annual total avoided costs £178,161 

 

35. In response to concerns about a perceived lack of detail in this Part of the Bill, Scottish 

Ministers agreed to make amendments at Stage 2 to provide for a clear, core eligibility test for 

kinship care assistance on the face of the Bill (whether or not a child was in danger of becoming 

looked after). However, this test was the same as was used in the underlying financial modelling 

and, therefore, the amendments result in no changes to the overall financial impact. Although 

there is a power to add to the description of child that is eligible by order, there are no current 

plans to make use of this power; consequently, it is not possible to model these costs at this 

stage. 

36. Overall, there were no additional net costs in relation to kinship care in the original 

Financial Memorandum. This remains the case with these amendments. 

SCHOOL CLOSURE 

37. Part 11A of the Bill, added by way of amendments, makes a number of amendments to 

the process for school closure proposals under the Schools (Consultation) (Scotland) Act 2010 

(―the 2010 Act‖). This Act sets out the consultation processes and procedures that education 

authorities are required to follow when proposing changes to their school estate. The 

amendments to the 2010 Act that are anticipated to result in some costs are as follows:  

 the requirement to provide financial information in relation to school closure 

proposals (section 68C); 

 the additional requirements for rural school closure proposals (section 68D); 

 the expansion of the role of Education Scotland (section 68E); 
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 the establishment of an independent referral mechanism following Ministerial call in 

(section 68E); and 

 the provision which prevents the publication of a closure proposal within 5 years of a 

previous publication of such a proposal (section 68B). 

Providing financial information 

38. Section 68C amends section 4 of the 2010 Act to provide that closure proposals should be 

accompanied by relevant financial information. The Scottish Government will work closely with 

education authorities and other stakeholders to develop guidance in relation to and a standard 

form for the presentation of this information, to ensure that those being consulted are provided 

with accurate, consistent and easily understood information. While some education authorities 

are very good at presenting this information, others are less so, with information presented 

containing errors, omissions or simply unclear to lay readers as to how the figures have been 

derived.  

Costs on the Scottish Administration 

39.  The Scottish Government will be responsible for drafting the guidance on how 

this information is to be presented. The staff costs associated with this are estimated at less than 

£10,000 and will be managed from within existing resources. 

Costs on local authorities 

40. Education authorities will be required to provide specific financial information to 

accompany their closure proposals in line with the guidance. COSLA and ADES strongly 

support this new duty and it is hoped that setting this important information out in a clear and 

consistent way will allow the financial implications of a closure proposals to be more clearly 

understood. It is believed this will help the overall consultation process by ensuring less 

contention around the details underpinning the proposal. 

41. This is one part of a comprehensive package of information which education authorities 

are required to put forward as evidence to support a closure proposal. However, it does not 

require education authorities to collate new information or information not already held by them; 

it simply requires them to present it in a consistent and transparent way. Consequently, it is not 

considered that this new requirement will place any significant additional cost burden on 

education authorities.  

Additional requirements for rural school closure proposals  

42. Section 68D inserts a number of new sections into the 2010 Act (sections 11A, 12A and a 

substituted section 13) which impose additional requirements on education authorities in terms 

of the process to be followed for rural school closure proposals. An education authority will be 

required to carry out a more rigorous assessment in its formulation of a closure proposal, 

requiring it to consider reasonable alternatives to closure and assess the likely educational 

benefits, effect on the local community and likely effect of any different travelling arrangements 

of both the closure proposal and any alternatives identified. It will also require an authority to 

consult in a more thorough and transparent way. 
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Costs on the Scottish Administration 

43. The Scottish Government will be responsible for drafting guidance in relation to the 

additional requirements for rural school closure proposals. The staff costs associated with this 

are estimated at less than £10,000 and will be managed from within existing resources. 

Costs on local authorities 

44. At present the 2010 Act contains additional safeguards for rural schools. There are 3 

factors which a local authority must have special regard to when proposing a rural school 

closure. The Financial Memorandum for the 2010 Act set out the expected costs for this special 

provision for rural schools. The overall conclusion was that there were no additional school running 

costs directly attributable to the new and more rigorous consultation procedures but that there would 

be minor costs associated with publishing how the special factors relating to rural school closure 

proposals had been applied, of the order of an additional £2,200 per annum. 

45. The procedures set out in section 68D are those that it was originally expected would be 

followed by local authorities under the 2010 Act when consulting on a rural school closure. 

Therefore, it is not considered that these new requirements will place any significant additional 

cost burden on education authorities beyond that which Parliament intended when passing the 

2010 Act.  

Clarifying and expanding Education Scotland’s role 

46. Ministers have previously sought Education Scotland‘s advice on a case by case basis 

either when considering calling in a proposal, or when determining a proposal that has been 

called in, or both. This amendment will formalise the role for Education Scotland in statute. The 

Bill refers to Education Scotland as Her Majesty‘s Inspectors of Education (HMIE) as it is the 

appropriate part of Education Scotland which would provide this advice (HMIE is responsible 

for the inspection of schools in Scotland – it has statutory powers of inspection conferred on it by 

Part III of the Education (Scotland) Act 1980 and also by the Public Services Reform (Scotland) 

Act 2010). 

47. Given that Ministers‘ role in determining proposals that have been called in is to be 

transferred to the School Closure Review Panels under section 68E which inserts new section 

17A into the 2010 Act, equivalent provision is also made in new section 17B of the 2010 Act for 

School Closure Review Panels to call on Education Scotland for advice where necessary.  

Costs on the Scottish Administration 

48. This will have a minor resource implication for Education Scotland, which is funded 

from the Scottish Administration. The precise cost will depend on the number of closure 

proposals that come forward in future and on whether Education Scotland‘s advice is sought by 

Ministers considering call ins or by the School Closure Review Panels considering proposals 

once called in. 

49. Based on previous experience and in light of the effect of the various amendments being 

proposed to the 2010 Act, it is estimated that the number of school closure proposals being made 

in Scotland is likely to be in the range of 25 to 30 per annum. It is further expected that Scottish 
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Ministers may require to request advice from Education Scotland in around a third of these 

closure proposals – between 8 to 10 cases per annum. Provision of this further advice would not 

require Education Scotland to submit an additional report, but rather respond to specific issues 

raised with them by Scottish Ministers. 

50. It is also estimated that around 5 to 6 closure proposals per annum might be called in and 

referred to the new School Closure Review Panels for determination. For some of these, the 

Panel may require additional advice from Education Scotland to assist them with their 

determination, perhaps 3 to 6 cases per year. However again, this will not require Education 

Scotland to prepare and submit a revised report; rather this will be dealt with in correspondence 

between the Panel and Education Scotland. 

51. Education Scotland has estimated the cost of the additional requirement this will place on 

inspection staff at around £9,300. Education Scotland is expected to manage these costs within 

its existing budgets.  

Establishing an independent referral mechanism 

52. At present, school closure proposals that have been called in are determined by the 

Scottish Ministers. Section 68E which inserts new sections 17A to 17D into the 2010 Act 

changes that process by referring school closure proposals which have been called in (by 

Scottish Ministers) to the Convener of the School Closure Review Panels, who is to constitute a 

School Closure Review Panel to determine the case. The Convener is a statutory role and he or 

she will be appointed through the Ministerial appointments process. The Convener will be 

responsible for administering School Closure Review Panels, including the appointment of 

people eligible to serve as members of a Panel, the selection of members of Panels to determine 

each case, setting the rules for how Panels conduct a review and reporting to Ministers. This 

involves a transfer in functions from the Scottish Ministers who are currently responsible for 

determining school closures decisions that have been called in. There will be costs associated 

with the new independent function, though these will be partially offset by a reduction in the 

costs of administering the current ―in-house‖ system. These costs will be borne by the Scottish 

Administration.  

Costs on the Scottish Administration 

53. The Convener of the School Closure Review Panels is expected to be a part-time 

appointment. It is hoped the Scottish Arbitration Centre may be in a position to provide 

administrative support for this function; this is being actively explored with the Centre. The 

equivalent of 2 administrative staff might be required to carry out administrative functions to 

support the Convener and School Closure Review Panel members. Based on current Scottish 

Government employment costs, it is estimated that the annual costs of the Convener of the 

School Closure Review Panels and the administrative support services which will be required to 

be delivered to both will be between £83,000 and £90,000. 

54. It is hoped that it may be possible for the Convener of the School Closure Review Panels 

and the necessary administrative support to be located within the Scottish Arbitration Centre; the 

details of this are being actively explored with the Centre. Sharing office space and other 

resources with the Scottish Arbitration Centre should increase flexibility and value for money. If 
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co-location with the Scottish Arbitration Centre were not possible, other alternatives would be 

considered, including the possibility of locating the Convener within current Scottish 

Government accommodation. These office costs are estimated to be £22,000 per annum. 

55. There will be initial and ongoing costs relating to appointing the Convener of the School 

Closure Review Panels and the Panel members. The Convener will be appointed under the public 

appointment process, making use of existing Scottish Government infrastructure and resourced 

centrally, with costs limited to £2,000 for advertising. This would be required every 5 years.  

56. The Convener will be responsible for appointing Panel members, who will serve on 

Panels as required depending on when closure proposals are called in by Ministers. It is proposed 

that Panel members are recruited for a set period of 5 years and appointments are made in at least 

3 tranches (to plan for staggered replacement of Panel members and to allow any vacancies that 

arise mid-term to be addressed). Costs might be incurred initially in years 1, 2 and 4. The 

additional cost of each appointment cycle round is estimated at £2,000. 

Training for panel members 

57. There will be on-going costs associated with the training for Panel members to ensure 

that they are fully aware and compliant with the statutory responsibilities set out under the 

Schools (Consultation) (Scotland) Act 2010. It is estimated that this would cost £15,000 in the 

first year, with further training costs of £10,000 in subsequent years whenever a new group of 

Panel members were appointed. 

Costs associated with determination  

58. As stated above, it is expected that on average education authorities will bring forward in 

the region of 25-30 school closure proposals per year, of which around 5-6 may be called in for 

determination by the School Closure Review Panel. Cases will vary in their complexity and the 

amount of time that the Panel will require to investigate and determine proposals. The 

complexity of the case and the length of time it takes for the Panel to determine it, will determine 

the cost, and it is estimated that the likely costs will range from £5,000 (for more straightforward 

cases) to £10,000 (for proposals with more complex issues), giving a total cost for determining 

5-6 cases between £25,000 and £60,000 per year. An estimate of the travel and subsistence costs 

incurred by Panel members, to cover travel, overnight accommodation and meals where 

necessary, increases these cost estimates by £4,250 to £10,200 (depending on the complexity and 

number of cases considered) to a total of £29,250 to £70,200. The travel costs will vary 

significantly based on the location of Panel members, and it could be expected that members 

would be more likely to come from rural areas. The Panels are also likely to require legal advice 

and legal costs per annum are estimated to be around £10,000, which again will depend on the 

Panel‘s caseload and the complexity of the case. 

59. These costs will be partially offset by savings from reduced workload for the civil 

servants currently delivering this function, and these savings are estimated at around £51,000-

£65,000. These savings will start from 2015-16, once the transitional arrangements are 

completed. In the total cost tables at the start of this Memorandum, the higher of the figures in 

the ranges in Table 16 have been used. 
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Table 16: Costs of the school closures amendments (£) 

 2014-15* 2015-16 2016-17 2017-18 

Cost of recruiting 

Convener 

2,000 0 0 0 

Website costs 4,000 0 0 0 

Cost of recruiting Panel 

members 

2,000 2,000 0 2,000 

Training for Panel 

members  

15,000 10,000 0 10,000 

Salaries for Convener 

and administrative 

support  

41,500 to 45,000 83,000 to 90,000 83,000 to 90,000 83,000 to 90,000 

Accommodation costs 11,000 22,000 22,000 22,000 

Review costs 14,625 to 35,100 29,250 to 70,200 29,250 to 70,200 29,250 to 70,200 

Legal costs 5,000 10,000 10,000 10,000 

Reduction in core 

Scottish Government 

costs 

0 51,000 to 65,000 51,000 to 65,000 51,000 to 65,000 

Total 95,000 to 

119,000 

105,000 to 

139,000 

93,000 to 

127,000 

105,000 to 

139,000 
*Data for 2014-15 assumes that the Convener and Panels are operational for 6 months and incur 50% of standard 

annual costs. 

 

Costs on local authorities 

60. The School Closure Review Panel will be able to request the education authority to 

provide any relevant additional information it may require about the proposal in order to be able 

to make its determination. These would normally be requested to be provided in writing – it is 

not intended that a hearing will be required which would require either the education authority to 

attend or to be legally represented. The costs education authorities might incur in providing 

additional information are considered to be small and not expected to be an additional burden on 

the education authority. As noted above, it is estimated that only 5-6 cases might be considered 

by the School Closure Review Panels per annum. 

Costs on other bodies, individuals and businesses 

61. Representations about school closure proposals come from many sources, for example, 

from parents, pupils, community groups and other individuals including local businesses and 

employers. Where a case is referred to the School Closure Review Panel, it may seek additional 

information or representations from these groups or individuals. Any costs involved in this 

would be borne by the groups and individuals concerned, and it will be a priority that the 

practices developed by the Panel will minimise the burdens they place on third parties.  

A 5-year moratorium between school closure proposals 

62. At present, when an education authority decides not to implement a closure proposal or 

where consent is not given by the Scottish Ministers to a proposal called in, it is open to the 

authority to immediately start the process again. Section 68B which inserts new section 2A into 

the 2010 Act provides that when an education authority decides not to proceed with a closure 
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proposal or, in the event of call in, the School Closure Review panel refuses to give consent, the 

authority may not publish a proposal to close the same school again before the expiry of a 5-year 

period. There is, however, provision for exceptions to be made where a significant change has 

taken place. 

Costs on the Scottish Administration 

63. The new section 2A of the 2010 Act as inserted by section 68B, could mean a minor 

reduction in the number of closure proposals coming forward for consideration by Scottish 

Ministers for call in, and on those being referred to the School Closure Review Panels. However, 

the number of repeat proposals would be expected to be very small so this saving is not expected 

to be significant.  

Costs on local authorities 

64. The new section 2A of the 2010 Act will make it harder for education authorities to 

quickly repeat a school closure proposal which they have either decided against at a late stage or 

had refused by a School Closure Review Panel. However, this will be possible 5 years after a 

decision not to close the school or a decision of School Closure Review Panel to refuse consent, 

has been made, or earlier where a significant change has taken place. It would be anticipated that 

this would cover scenarios where the case for closure became compelling, for example, where 

the school roll had fallen very substantially or the school building had become unsuitable. 

65. In preventing an education authority from bringing forward a closure proposal until the 

expiry of a period of 5 years after the publication of a previous closure proposal in relation to the 

same school, it could be argued that there may be a cost in maintaining a school for longer than 

the authority wished. However, it could not be guaranteed that a closure proposal made during 

that period would have received consent. Therefore it is not possible to estimate any cost 

implication in relation to such an argument as this would depend on the individual circumstances 

of the school concerned, its costs and the costs of the possible alternative arrangements and the 

time that the change was delayed by this new provision, section 2A. 

CHILDREN’S LEGAL AID 

66. An amendment introduced a new 71A section into the Bill, inserting a new section 28LA 

into the Legal Aid (Scotland) Act 1986 (―the 1986 Act‖). Section 28L of the 1986 Act allows 

Scottish Ministers to make children‘s legal aid available by regulations for specified children‘s 

hearings under the 2011 Act to specified persons. The purpose of section 28LA is to allow 

Scottish Ministers to make similar regulations, in order to make children‘s legal aid available to 

children and other persons in respect of court proceedings under the 2011 Act. 

67. The financial impact of the amendment is estimated to be relatively modest compared to 

current provision for children‘s legal assistance. Expenditure on children‘s legal assistance in 

2012-13, prior to the 2011 Act coming into force, was £5.4 million. The Scottish Legal Aid 

Board has forecast that the impact of the 2011 Act on the cost of children‘s legal assistance will 

be £3.3 million. It is difficult to estimate the exact financial impact of the new section 28LA; 

children‘s legal aid is particularly susceptible to the impact of a small number of very expensive 

cases and the effects of the 2011 Act are still in their early stages. There are only a very small 

number of instances where it is felt likely to be appropriate to extend the availability of 



This document relates to the Children and Young People (Scotland) Bill as amended at Stage 2 

(SP Bill 27A) 

 

 

 18  

children‘s legal aid for court proceedings as a result of the amendment. Nonetheless, the Scottish 

Legal Aid Board estimates that such an extension would be likely to have a very limited impact 

on application volumes although an individual case could be relatively expensive. It has, 

therefore, tentatively estimated a financial impact of around £10,000 per year. 
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