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FINANCE COMMITTEE CALL FOR EVIDENCE ON THE LAND AND BUILDINGS  
TRANSACTION TAX (SCOTLAND) BILL 

 
SUBMISSION FROM THE WELLCOME TRUST 

 

Key points 
1. Charity relief from the Land and Buildings Transaction Tax should be 
available to all charities, regardless of the jurisdiction in which they are established. 
 
2. Charity exemptions should apply irrespective of whether the charity acts alone 
or with other parties provided tax abuse is not the purpose 
 
3. Where anti-avoidance provisions are required the legislation should include a 
motive or purpose test rather than a wholesale denial of the charities exemption.   
 
Introduction 
4. Wellcome Trust (“the Trust”) is a charitable trust established under English 
law and registered with the Charity Commission for England & Wales (registration 
no. 210183). The objects of the Trust are to advance the health and welfare of 
mankind by research into any of the biosciences and to advance education by the 
study of the biosciences or their history. The Trust has a property investment 
portfolio valued at £1.6 billion at 30 September 2012. The portfolio includes both 
directly owned properties and indirect participations in various property investment 
funds involving unit trusts, partnerships and corporate structures. 
 
5. The Trust does not directly carry on any charitable activities in Scotland and is 
therefore not registered with the Office of the Scottish Charity Regulator (OSCR) as 
a Scottish charity. However, it regularly awards research grants to Scottish 
universities and similar institutions; the value of these grants in the year ended 30 
September 2012 was around £70 million. The Trust’s property investment portfolio 
includes interests in residential property in Scotland with a current value in the region 
of £25 million.      
  
6. As a UK charity the Trust is generally exempted by HMRC from the 
application of Stamp Duty Land Tax (“SDLT”). Our response is therefore limited to 
the circumstances where the Land and Buildings Transaction Tax (Scotland) Bill 
does not currently provide relief from LBTT for property transactions by UK charities. 
 
Response 
7. Although Schedule 13 of the Bill provides for exemption from LBTT to be 
granted to a charitable buyer, the definition of a qualifying charity in paragraph 15 is 
restricted to a charity that is registered with OSCR. However, the comment in 
paragraph 221 of the Explanatory Notes to the Bill that “any charity, including an 
English or foreign charity, may register with OSCR at no cost” suggests that the 
Scottish Government intends that the exemption should be available in practice to 
non-Scottish charities and that the requirement to register with OSCR is not seen as 
a disproportionate burden. 
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8. We question whether that is in fact likely to be the case. Firstly, we 
understand that OSCR does not currently accept registration applications by non-
Scottish charities that do not occupy land in Scotland or carry out activities in 
Scotland. This would appear to preclude registration by a non-Scottish charity buying 
property in Scotland for investment purposes. Secondly, even if OSCR were to 
accept such applications, we think it is misleading to suggest that registration with 
OSCR involves no costs. While OSCR does not charge a registration fee, 
registration nevertheless imposes significant ongoing compliance obligations in 
addition to those imposed by regulators in other jurisdictions. In these circumstances 
we believe that there are good grounds for suggesting that the requirement to 
register with OSCR could be viewed by the European Commission as a 
disproportionate restriction on the freedom of movement of capital in breach of the 
Treaty on the Functioning of the European Union. For this purpose we consider that 
registration as a charity with HMRC in accordance with the provisions of Schedule 6 
Finance Act 2010 (which were introduced following the European Commission’s 
infraction proceedings against the UK on similar grounds and are applicable to 
SDLT) should be a sufficient requirement for exemption from LBTT.     
 
9. We are also concerned that charities may be unable to benefit from the 
charity exemption when they co-invest in property in Scotland jointly with other 
investors. 
 
10. This restriction could arise in the case of both direct and indirect investment. 
 
11. In the direct investment case where a charity acquires an interest in land 
jointly with other purchasers, we are concerned that the recent decision of the Upper 
Tribunal in The Pollen Estate Trustee Company Ltd and another v Revenue and 
Customs Commissioners, [2012] UKUT 277 (TCC) would apply to LBTT. In that case 
the tribunal held that the SDLT charities exemption could not be claimed in respect 
of the acquisition of property by a charity jointly with a non-charitable purchaser, 
even in respect of the charity’s share of purchase. 
   
12. The Upper Tribunal was unable to identify any underlying Government policy 
that would have led the UK Parliament deliberately to exclude exemption in the 
cases under appeal, as the following extract from its decision makes clear:   
 
“Further support for that view is found in the charity relief itself. The first condition for 
obtaining relief is found in paragraph 1(2) of schedule 8 which requires the property 
acquired to be held for qualifying charitable purposes namely for use in furtherance 
of the charity’s purposes or as an investment. But paragraph 3 qualifies that 
requirement by providing for exemption (until a disqualifying event) where the 
purchaser intends to hold “the greater part of the subject-matter of the transaction for 
qualifying purposes”. Accordingly, if a charity acquires a property and uses, let us 
say, 80% of it in the furtherance of its charitable purposes, relief will be obtained in 
relation to the acquisition of the whole property. Why, it is asked, should not relief, at 
least as to 80%, be available if the charity acquires 80% of the property and a third 
party (non-charitable) acquires the other 20%? We return to this question in 
paragraph 54 below. 
 

http://clients.squareeye.net/uploads/pump/documents/KINGS030812.pdf
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HMRC contends, however, that where there is a joint purchase by a charity and a 
non-charity, exemption is not available even in relation to the charity’s share. Now, 
that may be what the legislation, on its true construction provides which is the matter 
for our decision. We asked Miss Tipples what policy reason there might be for 
distinguishing the acquisition of an existing undivided share by a charity from the 
acquisition of an undivided share as the result of a joint purchase with a non-charity. 
After considering the point with her clients overnight she gave two reasons. The first 
was that was what the position was in relation to stamp duty. We do not see that as 
a satisfactory answer at all: SDLT is an entirely new tax invented to replace stamp 
duty because of the unsatisfactory nature of that tax. It is clearly not the case that the 
new tax carried with it any of the intellectual or other baggage of the old tax. The 
second reason given was that there was a policy concern that if relief was available 
where a charity contributed to the purchase price of a property that could lead to 
avoidance or abuse, for example the charity’s contribution could result in the 
remainder of the purchase falling into a lower tax band. We bear that in mind but that 
policy is not clear from the wording of the legislation. 
 
We therefore approach the question of construction of the legislation on the footing 
that there was no policy of any sort which would have led Parliament deliberately to 
exclude exemption in the cases under appeal.” 
    
13. Nevertheless, the tribunal felt compelled to hold that the strict wording of the 
legislation precluded a claim to charity exemption notwithstanding the lack of any 
underlying policy rationale for the result. We are concerned therefore that, absent 
more explicit provisions in the Bill, a similar result will prevail in Scotland. 
 
14. Paragraph 39 of Schedule 17 to the Bill provides for the charities exemption to 
apply to a transfer of an interest in a partnership holding property in Scotland if the 
transferee is a charity registered with OSCR, provided that every chargeable interest 
held as partnership property immediately after the transfer is held for qualifying 
charitable purposes. Although this relief mirrors a similar exemption in the SDLT 
legislation, it is unclear why a charity should not be entitled to exemption in respect 
of its share of the partnership property merely because one or more of its partners 
are not charities. Limited partnerships are a common vehicle for collective property 
investment and there does not appear to be any policy reason for penalising 
charities that invest indirectly in property as against those that invest directly.      
  
15. Insofar as it is necessary to address the risk of tax avoidance in the case of 
land jointly held by charities and other investors and, more generally, land held in 
collective investment vehicles, it would be more appropriate to include a purpose test 
than to deny charities the possibility of claiming any exemption at all. 
 

 


