
FURTHER EVIDENCE IN RELATION TO SUB-SALES 
 
1. To assist the Finance Committee in its consideration of the Land and Buildings 
Transaction Tax (Scotland) Bill, the Society thought it would be helpful to give some further 
evidence in relation to sub-sale relief.  
 
2. We therefore set out below details about the kinds of transactions where SDLT sub-
sale relief is important, as well as some examples of some of the aggressive SDLT 
avoidance schemes making use of SDLT sub-sale relief which have been widely marketed.  
 
FURTHER EVIDENCE IN RELATION TO SUB-SALES COMMERCIAL TRANSACTIONS 

WHERE SUB-SALE RELIEF IS IMPORTANT 
 
Forward Funding 
 
3. The aim of forward funding is to allow the investment purchaser of a completed 
development project to fund the construction costs. It is particularly important in the current 
economic climate because bank funding is more difficult to obtain and developers are less 
likely to build speculatively.  
 
4. A typical forward funding project could involve the following steps: 
 

 a developer locates a site on which a building could be built and takes an option over 
the land or enters into a conditional contract to purchase the land for say £5m 

 the developer finds an investor such as a financial institution, pension fund or similar 
which is interested in owning the completed building and also finds a tenant to 
occupy the completed building 

 the developer sells the land to the investment purchaser for £5m, and then 
constructs the building on the land, with the investment purchaser paying for the 
construction costs of say £8m.  

 
5. Under SDLT, the investment purchaser would pay SDLT of £200,000 on the land 
price of £5m because SDLT the sub-sale rules would mean that no SDLT is payable by the 
developer.  
 
6. Under LBTT as the legislation is currently drafted, both the developer and the 
investment purchaser would have to pay LBTT on the land price of £5m. Assuming the 
rates of LBTT were the same as SDLT, both the investment purchaser and the developer 
would pay £200,000, ie the total LBTT would be £400,000. This would make forward deals 
much less attractive in Scotland than in the rest of the UK. The LBTT payable by the 
developer could represent as much as half of the developer’s profit.  
 
7. Forward funding is important a wide range of projects from trophy buildings in city 
centre sites to much more modest developments. 
 
 
 
 
Using an onward sale to fund part of a purchase – commercial example 
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8. It is frequently the case that the land which a seller wishes to sell is more extensive, 
and therefore more expensive, than the land which a developer needs for a particular 
project. The developer may therefore contract to sell the excess land to a third party using 
the proceeds of sale of the excess land to the third party to partly fund the purchase of the 
land from the seller.  
 
9. By way of example, a seller is selling land for £12m and is not prepared to sell a 
smaller amount of land. The developer only needs 2/3 of the land for his project and so 
contracts to sell the remaining 1/3 of the land to a third party purchaser for £4m. The 
developer uses the £4m received from the third party purchaser to pay the seller.  
 
10. Under SDLT, the developer would only pay SDLT only the land required for the 
project, i.e. the developer would pay SDLT of £320,000 (4% of £8m). The SDLT sub-sale 
rules would mean that no SDLT was paid by the developer on the 1/3 of land sub-sold to 
the third party, and the third party purchaser would pay SDLT of £160,000 on its £4m 
purchase.  
 
11. As the LBTT legislation is currently drafted, LBTT would be payable by the developer 
on all of the land, ie on £12m and the third party purchaser would pay LBTT on its £4m 
purchase. Assuming the rates of LBTT were the same as the rates of SDLT, the developer 
would pay LBTT of £480,000 (4% of £12m) and the third party would pay LBTT of £160,000 
on its £4m purchase. The additional tax payable by the developer under LBTT would be an 
additional project cost. This would mean that the project would be less attractive or even 
non-viable in Scotland as compared with the rest of the UK.  
 
Using an onward sale to fund part of a purchase – agricultural example 
 
12. Similar examples are common in relation to farmland. For example, a farmer wishes 
to increase the size of his farm. A neighbouring landowner is selling some land for say £2m. 
The farmer cannot afford to buy all of that land, and the landowner is not prepared to sell 
only part of it, so the famer finds a third party to buy part of the land for £500,000. The 
farmer contracts to buy all of the land from the landowner for £2m and contracts to sell part 
of the land to the third party for £500,000. Both contracts are completed at the same time.  
 
13. Under SDLT, sub-sale relief would apply to the land which the farmer was selling on 
to the third party, so the famer would only pay SDLT on the land retained, ie he would only 
pay SDLT on £1.5m. The third party would pay SDLT on the £500,000.   
 
14. As the LBTT Bill is currently drafted, the farmer would pay LBTT on the whole of the 
land price (ie on £2m) and the third party would pay LBTT on £500,000. So under LBTT it 
would cost the farmer a lot more to acquire the land he wanted. 
 
Enforced sub-sale due to lack of funds 
 
15. A developer may have contracted to purchase land for £5m but cannot complete the 
purchase because bank funding has proved impossible to obtain. The developer therefore 
finds a third party who is prepared to buy the land, and contracts to sell the land to that third 
party. That could be for £5m, or perhaps even a lesser amount if land values have 
decreased in the meantime. Both contracts are completed at the same time. The SDLT 
sub-sale rules would mean that the developer would not have to pay SDLT in these 
circumstances. As the LBTT legislation is currently drafted, the developer would have to 
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pay LBTT on £5m although the developer may not have the funds to do so (and indeed 
may have been forced to sell on at a loss).  
 
Site assembly 
 
16. In housing development schemes which may also contain an element of mixed use 
such as retail, a principal developer such as an expert regeneration company will contract 
to buy a large area of land. The principal developer may be the party putting the overall 
land holding together, providing planning expertise and putting infrastructure in to facilitate 
the development of housing by housebuilders in parcels of land covered by the general 
masterplan.  The principal developer will therefore contract to sell different parcels of land 
within the regeneration site to housebuilders or retail developers. The purchase and onward 
sale of different parcels of land is likely to be completed at different stages in the 
development process with the principal developer relying on sub-sale relief under SDLT 
rules. If there is no sub-sale relief in LBTT, this type of structure would result in double the 
amount of LBTT being paid as opposed to SDLT and may act as a commercial disincentive 
to expert regeneration companies undertaking much needed projects in the housing sector 
in deprived areas.   
 
Aggressive SDLT avoidance schemes involving the SDLT sub-sale provisions 
 
17. The following are examples of some of the aggressive SDLT avoidance schemes 
which have made use of the SDLT sub-sale provisions. Most practitioners, and HMRC, do 
not believe that these schemes work, however they have been heavily marketed.  
 
Husband and wife schemes 
 
18. These widely marketed schemes involved the husband contracting to buy a house 
for 85% of the price and contracting to sell the house to his wife for 15% of the sale price, 
with both contracts being completed at the same time. Relying on the SDLT sub-sale rules, 
the 85% payable by the husband would not be subject to SDLT, and SDLT would only be 
payable, if at all, on 15% of the price, which could be below the SDLT nil rate band.  
 
Purchase plus option 
 
19. In this scheme, the purchaser contracted to buy a house from a third party seller and 
granted an option to another organisation to acquire the house. Relying on the sub-sale 
provisions, the purchaser paid no SDLT and nor did the other organisation to whom the 
option had been granted. A change to the SDLT sub-sale rules in Finance Act 2012 made it 
clear that the sub-sale provisions do not apply to the grant of an option.  
 
Sub-sale into partnership 
 
20. In these schemes, a buyer contracted to buy the land from the third party seller and 
then contracted to sell the land to a partnership in which the buyer was a party. Both 
transactions completed at the same time. The buyer paid no SDLT because of sub-sale 
relief and the partnership paid no SDLT because of the operation of the special partnership 
rules.  
 
Sub-sale plus distribution 
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21. This scheme was involved in the recent Vardy Properties SDLT case which HMRC 
won before the First Tier Tax Tribunal.  The buyer was an unlimited company which 
contracted to buy a commercial property for £7.25 million. On completion of the purchase 
the unlimited company reduced its share capital and distributed the property to its parent 
company by way of a distribution in specie. The purchaser company claimed that no SDLT 
was payable because of the sub-sale rules, and the parent company claimed that no SDLT 
was payable because there is no consideration payable in relation to a distribution in 
specie. Although the taxpayer lost this case because of a company law issue in the 
implementation of the scheme, the Tribunal indicated that even without the company law 
problem, the scheme did not work. 
 

 

 


