
1 

 

FINANCE COMMITTEE CALL FOR EVIDENCE 
 

CRIMINAL JUSTICE (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

 
Introduction 
 
1. The Law Society of Scotland aims to lead and support a successful and 
respected Scottish legal profession. 
 
2. Not only do we act in the interests of our solicitor members but we also have a 
clear responsibility to work in the public interest. That is why we actively engage and 
seek to assist in the legislative and public policy decision making processes. 
 
3. To help us do this, we use our various Society committees which are made up 
of solicitors and non-solicitors and ensure we benefit from knowledge and expertise 
from both within and outwith the solicitor profession. 
 
4. We welcome the opportunity to comment upon the estimated financial 
implications of the Criminal Justice (Scotland) Bill (“the Bill”). 
 
General Comments 
 
5. Our comments relate to the impact of the Bill on legal aid costs.  We believe 
that the legal aid costs associated with the Bill have been reasonably captured within 
the Financial Memorandum to the Bill.  However, we wish to comment upon the legal 
aid costs in relation to: 
 

 Right to Legal Advice to Suspects 
 

 Duty of Prosecution and Defence to Communicate 
 
IMPLEMENTATION OF THE RECOMMENDATIONS OF LORD CARLOWAY’S 
REVIEW OF SCOTTISH CRIMINAL LAW AND PRACTICE 
 
Right to Legal Advice to Suspects 
 
6. We welcome the provisions of the Bill in relation to the right to legal advice to 
suspects.1 
 
7. There is a European Convention on Human Rights (“ECHR”) dimension to 
these provisions.  Lord Carloway’s review was conducted in light of the Cadder v 
HMA2 judgement of the UK Supreme Court on the ECHR requirements of a person’s 

                                                           
1
 For detailed comment on the provisions we refer to our response on the Bill itself - 

http://www.lawscot.org.uk/media/659951/crim_written_evidence_criminal_justice_(scotland)_bill%20_
final_2013.pdf  
2
 [2010] UKSC 43 

http://www.lawscot.org.uk/media/659951/crim_written_evidence_criminal_justice_(scotland)_bill%20_final_2013.pdf
http://www.lawscot.org.uk/media/659951/crim_written_evidence_criminal_justice_(scotland)_bill%20_final_2013.pdf
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right to legal advice prior to police questioning.3  The Cadder case illustrates the 
importance of ensuring that Scottish criminal law and practice remains compliant 
with the rights set out in ECHR.4 
 
8. There are unavoidable costs associated with ensuring that this area of law 
and practice is compliant with ECHR and able to withstand challenges on 
Convention grounds. 
 
Paragraphs 24, 77 – 82 and 197 – 214 of the Financial Memorandum 
 
Paragraph 24 
 
Legal Advice – Cost Implications Generally 
 
9. Paragraph 24 of the Financial Memorandum explains that the Bill extends the 
right to legal advice to suspects detained by the police, regardless of whether 
questioning takes place.  The paragraph states that this will likely lead to an increase 
in requests for legal advice and that this will have cost implications for the Scottish 
Legal Aid Board (“SLAB”) and the police.   
 
10. This paragraph requires a minor clarification.  The cost implications are 
actually for the legal aid fund rather than for SLAB itself.  The SLAB administers the 
legal aid fund but the organisation’s running costs are part of a separate budget. 
 
Paragraphs 77 – 82 
 
Increase of Persons Requesting Legal Advice 
 
11. Paragraphs 77 to 82 of the Financial Memorandum to the Bill outline the 
number of additional people likely to be requesting solicitor advice as a result of 
extending the right to legal advice to suspects detained by the police to situations 
where questioning does not take place. 
 
12. Paragraph 81 states “The format for legal advice will be a mix of telephone 
and in person.  Currently around 15% of advice provided by SLAB is in person at the 
police station; the rest is provided through the Solicitor Contact Line.  In England and 
Wales the ratio is markedly different”.   
 
13. We question the basis of the comparison.  Other than where advice is 
provided by the SLAB Contact Line or the Public Defence Solicitors’ Office (“PDSO”), 
the advice is provided by private solicitors.  The percentage split between telephone 
advice and personal attendance advice provided by private solicitors might be 
different from the percentage split for telephone advice and personal attendance 

                                                           
3
 In the case of Cadder v HMA [2010] UKSC 43 the UK Supreme Court held that ECHR requires that 

a person who has been detained by the police has the right to have access to a solicitor prior to being 
interviewed unless in the particular circumstances of the case there are compelling reasons to restrict 
that right.   
4
 The Cadder case sought to apply to a Scottish case the principles set out in the judgment of the 

Grand Chamber of the European Court of Human Rights in Salduz v Turkey [2008] 49 EHRR 19. 



3 

 

advice provided by SLAB.  If the difference is significant that might undermine the 
assumptions around numbers of additional telephone and personal attendance 
advice required. 
 
Paragraphs 197 – 201 
 
Liberation from Police Custody 
 
14. We agree with the comments in paragraphs 197 to 201.  We believe the 
figures are accurate and reasonably capture the costs associated with this part of the 
Bill.  We note that Assistance By Way of Representation (“ABWOR”) would be the 
only way to make representation available at these hearings, as criminal legal aid 
cannot be made available before the suspect is charged.  We welcome clarification 
on how ABWOR is to be made available for these hearings. 
 
Paragraphs 201 – 211 
 
SLAB Contact Line 
 
15. Paragraphs 201 – 209 outline the financial impact on the SLAB Solicitor 
Contact Line. 
 
16. Solicitors at the SLAB Contact Line provide advice in a third of police station 
advice cases (either by telephone or, in person, where the duty solicitor is 
unavailable).5  In the remaining two thirds of cases, the advice is provided by “named 
solicitors” or duty solicitors – in other words, solicitors who are not employed as 
SLAB Contact Line Solicitors.6 
 
17. The cost to the legal aid fund of solicitors employed by the SLAB Contact Line 
providing advice to approximately one third of suspects overall and associated staff 
costs to administer the system is around £650,000 per annum.7   This is a significant 
cost. 
 
18. Where the advice is not provided by the SLAB Contact Line or the PDSO, the 
advice is provided by private solicitors either by telephone or personal attendance.  
This is funded through the Advice and Assistance regulations.  The Financial 
Memorandum does not provide a total cost for these cases.  However, on 22 April 
2013 we received an email from SLAB which stated that the total cost of police 
station Advice and Assistance cases for 2011-2012 was £228,000.8 
 
19. Paragraph 79 states that the number of persons accessing legal advice in 
Scotland is in the region of 21,900.  As far as it is possible to make a like for like 

                                                           
5
 Paragraphs 202 and 203 of the Financial Memorandum 

6
 Paragraph 203 of the Financial Memorandum 

7
 Paragraph 202 of the Financial Memorandum 

8
 We are aware that a significant amount of police station advice being provided by private solicitors 

goes unpaid and that one of the reasons for this is that Advice and Assistance fees are not always 
claimed.  These issues are likely to be resolved if contributions are removed from police station work 
and if the payment arrangements are revised (as suggested elsewhere in this response). 
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comparison and on the basis of two thirds of advice being provided by named 
solicitors and one third of advice being provided by SLAB Contact Line Solicitors the 
per person costs are as follows: 
 
20. SLAB Contact Line costs the legal aid fund approximately £89.04 per advised 
person per annum and  
Private solicitors cost the legal aid fund approximately £15.61 per advised person 
per annum. 
 
21. It is difficult to make a direct comparison between the two sets of providers so 
this is a very broad calculation and the figures will be inexact.9  However, on any 
view, the SLAB Solicitor Contact Line seems disproportionately expensive when set 
against the total cost of advice provided overall. 
 
22. The estimated additional cost of the SLAB Contact Line as a result of the 
changes brought about by the Bill is £890,000 which would mean a total cost to the 
legal aid fund of £1,540,000 per annum (£650,000 + £890,000).10 
 
23. These are direct costs to the legal aid fund.  Given the pressure on public 
finance we suggest that the costs of the SLAB Contact Line are reviewed. 
 
Paragraphs 212 – 213 
 
Grants of Advice and Assistance 
 
24. Paragraph 212 outlines the anticipated increase in the numbers of grants of 
Advice and Assistance.  Paragraph 213 provides information on the increase to the 
average cost of these cases under the existing fee structure. 
 
25. In our view, the existing funding arrangements for solicitors carrying out police 
station work are inadequate and need to be reviewed. 
 
26. Commenting on legal aid in his Report, Lord Carloway states:   “The detail of 
the nature and extent of the provision of legal aid is broadly outside the scope of this 
Review. This is something for the Scottish Government and the Scottish Legal Aid 
Board to consider. But the manner in which the right of access to a lawyer is made 
“practical and effective” will depend very much on that provision.”11 
 
27. For solicitors that are not employed by SLAB, funding for advice provided to 
suspects at a police station is covered by the Advice and Assistance payment 

                                                           
9
 A proportion of the two thirds of cases will be dealt with by PDSO solicitors, for example. 

10
 Paragraph 209 of the Finacial Memorandum – this is the best estimate.  Par. 209 makes clear the 

upper limit is an increase of £1,780,000 which would lead to a total cost of £2,430,000. 
11

 Lord Carloway Report at paragraph 6.1.39 - 
http://www.scotland.gov.uk/Resource/Doc/925/0122808.pdf  

http://www.scotland.gov.uk/Resource/Doc/925/0122808.pdf
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arrangements under the Police Station Duty Scheme.12  This was established as an 
“interim scheme”.13   
 
28. The Advice and Assistance payment arrangements, which were incorporated 
into the police station duty scheme on an interim basis, were not designed solely for 
police station advice.  As a result, funding mechanisms for this work are not 
structured appropriately and the rates are unduly limited.  Also, we believe that there 
should be no contributions for work carried out at a police station. 
 
29. On 6 August 2013, SLAB issued an update to solicitors which stated: “At 
present, police station advice is paid for under Advice and Assistance. The Scottish 
Government’s intention was always to review the payment mechanism as part of the 
work on the Criminal Justice (Scotland) Bill 2013.”14    
 
30. We welcome this review and would encourage it to take place as soon as 
possible so that existing payment arrangements can be improved.  We would be 
keen to engage with the Scottish Government and SLAB on this issue. 
 
Simplified Payment Arrangements Required 
 
31. Police station advice work is chargeable on a time and line basis.  This 
method of remuneration is not efficient or effective for this type of work.  We believe 
that the structure of fee arrangements should be simplified and that a system of 
block payments should be introduced to replace the existing Advice and Assistance 
arrangements. 
 
Increased Payment Rates Required 
 
32. In his report, Lord Carloway states:  “returning to the general theme of when 
and where the trial takes place, the Convention jurisprudence dictates that the trial 
no longer starts at the door of the court but at least by the time the suspect is in 
some form of custody. It is that, perhaps relatively new, feature of the criminal justice 
system that augments the role of the solicitor at this early stage of the 
proceedings.”15 
 
33. We believe it is therefore appropriate that the solicitor, who is providing advice 
at the police station part of the process, is paid at a similar rate to that which he or 
she would be paid if appearing at trial. 
 

                                                           
12

 SLAB set up this interim scheme in accordance with its duty established under the Criminal Legal 
Assistance (Duty Solicitors)(Scotland)Regulations 2011, to arrange for solicitors to be available for the 
purpose of providing Advice and Assistance to suspects 
13

 SLAB 2011 Guidelines on Police Station Duty Scheme 
http://www.slab.org.uk/common/documents/profession/mailshots/2011/Police_Duty_Plans_-
_25_May_2011.pdf 
14

 SLAB website update, 6 August 2013 - 
http://www.slab.org.uk/providers/mailshots/newsfeed/Police_Station_Duty_solicitorsx_attendance_at_
police_stations  
15

 Lord Carloway Report at paragraph 6.1.38 - 
http://www.scotland.gov.uk/Resource/Doc/925/0122808.pdf  

http://www.slab.org.uk/common/documents/profession/mailshots/2011/Police_Duty_Plans_-_25_May_2011.pdf
http://www.slab.org.uk/common/documents/profession/mailshots/2011/Police_Duty_Plans_-_25_May_2011.pdf
http://www.slab.org.uk/providers/mailshots/newsfeed/Police_Station_Duty_solicitorsx_attendance_at_police_stations
http://www.slab.org.uk/providers/mailshots/newsfeed/Police_Station_Duty_solicitorsx_attendance_at_police_stations
http://www.scotland.gov.uk/Resource/Doc/925/0122808.pdf
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34. The limited payment rates that are currently available for this work must be 
seen in the context of recent cuts in criminal legal aid and the decline in expenditure 
in criminal legal assistance in recent years.  Andrew Otterburn and John Pollock, 
authors of the Society’s annual “Cost of Time” survey16 have reported in an article in 
the Journal of the Law Society of Scotland that “life has continued to be extremely 
difficult for smaller firms and in particular those that undertake legal aid”.17 
 
Paragraph 213 - Police Questioning After Charge 
 
35. The Bill provides for the possibility of police questioning after charge.18  The 
right of access to a solicitor will apply to post charge questioning.19   
 
36. Paragraph 213 of the Financial Memorandum takes the impact of this change 
into account in calculating the increase to the average cost of cases.  However, there 
seems to have been little consideration given as to how solicitors will actually be paid 
for this work.  
 
37. In solemn cases it has not been made clear that this work will form part of a 
separate chargeable payment “block” under existing legal aid regulations, nor has it 
been made clear that the work would be classified as preparation which remains on 
a time and line payment basis. 
 
38. If the questioning takes place after the Legal Aid Granting it is not possible to 
revert back to Advice and Assistance to seek cover for the work carried out.  The 
same general restriction applies in summary work, i.e. a solicitor is not able to claim 
for Advice and Assistance cover after legal aid is granted.  Therefore as summary 
work is paid by a fixed fee, as things stand, if the questioning was after the Legal Aid 
Granting, it would be subsumed into the fixed fee. 
 
39. In other words, in both solemn and summary cases, all the additional work, 
perhaps even travelling to a police station out of hours would go unpaid.  We believe 
that it is not appropriate for the Scottish Government to expect the solicitor 
profession to provide advice to suspects in cases without proper remuneration. 
 
Paragraph 214 
 
The Cost of Increased Personal Attendances 
 
40. Paragraph 214 states that there will be an “estimated increase in costs for 
Advice and Assistance by private and PDSO solicitors of between £810,000 and 
£1,080,000 with a mid-range estimate at £945,000.”  These figures are not 
transparent enough. 
                                                           
16

 Law Society of Scotland, Cost of Time Survey - 
http://www.lawscot.org.uk/media/605329/law%20society%20cost%20of%20time%20survey%202012.
pdf  
17

 Please see article at http://www.journalonline.co.uk/Magazine/57-2/1010805.aspx  
and the Society’s subsequent press statement at 
http://www.lawscot.org.uk/news/press-releases/2012/february/news_130212_cost_of_time  
18

 Section 27 of the Bill 
19

 Paragraph 93 of the Policy Memorandum 

http://www.lawscot.org.uk/media/605329/law%20society%20cost%20of%20time%20survey%202012.pdf
http://www.lawscot.org.uk/media/605329/law%20society%20cost%20of%20time%20survey%202012.pdf
http://www.journalonline.co.uk/Magazine/57-2/1010805.aspx
http://www.lawscot.org.uk/news/press-releases/2012/february/news_130212_cost_of_time
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41. The reference to PDSO solicitors is incorrect.  There will be no increase in 
Advice and Assistance costs for PDSO solicitors.  PDSO solicitors submit legal aid 
accounts but do not claim fees from the fund (PDSO solicitors receive salaries).  The 
increased cost of provision through Advice and Assistance funding will be separate 
to any increased cost of the PDSO and the two costs should be reflected in the 
Financial Memorandum separately. 
 
Longer Term Costs 
 
42. The estimated increases to Advice and Assistance costs in paragraph 214 
might not reflect the longer term position if the payment structures are revised.  This 
is noted generally at paragraph 197 of the Financial Memorandum. 
 
Removal of Criminal Contributions from Police Station Interviews 
 
43. The Financial Memorandum, including the figures in paragraph 214, does not 
take into account the removal of contributions from police station interviews.   
 
44. Criminal contributions apply to Advice and Assistance feeing arrangements 
and consequently, at the moment, are applicable in funding for police station 
interviews.  However, we understand that Section 17 of the Scottish Civil Justice 
Council and Criminal Legal Assistance (Scotland) Act 2013 will be utilised 
contemporaneously with the regulations introducing the contributions system under 
that Act.  This will remove contributions from grants of Advice and Assistance for 
police station interviews.  Given eligibility criteria have been removed from these 
matters previously, this development would ensure that every member of the public 
who needs the services of a solicitor whilst questioned in a police station gets free 
automatic legal aid, thereby increasing access to justice significantly. 
 
45. We have been advised by the Scottish Government that the intention is for 
contributions regulations to be in force from November 2013.  The removal of 
contributions for police station interviews is unlikely to have a significant impact on 
costs.  However, given the anticipated timescales for removal, it is surprising the 
changes are not reflected in the cost analysis of this part of the Financial 
Memorandum. 
 
Contributions in Police Station “Non-Interviews” 
 
46. We understand that no decisions have been taken on whether the removal of 
contributions will extend to all Advice and Assistance cases in police stations (i.e. to 
include situations where the suspect is not questioned). 
 
47. We believe that contributions should be removed for all police station advice 
cases. 
 
48. Financial contributions are not practical for this work.  A suspect is not able to 
confirm his or her income and capital, presenting the solicitor with substantial 
difficulty in calculating the suspect’s contribution level with any accuracy.  This has 
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the potential to complicate and delay the process of arrest and detention, which is 
contrary to the policy objectives of the Bill.20  Also, in the event that a suspect does 
not pay the contribution assessed the solicitor will have little option other than to 
raise an action in the small claims court. 
 
IMPLEMENTATION OF THE RECOMMENDATIONS OF SHERIFF BOWEN’S 
INDEPENDENT REVIEW OF SHERIFF AND JURY PROCEDURE 
 
Duty of Prosecution and Defence to Communicate 
 
Paragraphs 242 and 263 - 266 
 
49. Section 66 of the Bill introduces a requirement on the prosecution and the 
defence to communicate and to lodge a written record of their state of preparation in 
advance of the first diet.   
 
50. Paragraph 242 of the Financial Memorandum states:  “While the cost of 
preparing this record will fall on the COPFS the process of engagement will reduce 
the number of diets continued owing to unpreparedness, and indeed reduce the 
number of cases going to trial, as they are more likely to be resolved by early pleas. 
This will generate savings.” 
 
51. Paragraph 263 of the Financial Memorandum states:  “Payment for the work 
involved in the CBM would be allowable on a time and line basis.” 
 
52. It is clear that the rationale for the introduction of this engagement is to 
encourage the early resolution of cases where possible.   
 
53. In order to ensure that this policy objective is fully achieved we believe that 
criminal legal assistance funding should correspond with the work being carried out. 
 
54. Solicitors will be required to attend managed meetings with prosecutors and 
assist in the preparation of written records.   In order to support investigation and 
preparation of cases to facilitate their resolution at the earliest possible stage, fees 
should be structured so that the solicitor receives an early resolution fee for 
achieving a resolution by way of a section 76 hearing or at the first calling on 
indictment.  An early resolution fee would support the cost effectiveness and 
efficiency of the wider criminal justice system. 
 
55. The summary justice reforms introduced an early resolution fee for summary 
matters.  These reforms generated significant savings in criminal legal assistance 
and dealt with other problems in the wider justice system such as reducing court 
delays.21 
 
56. We would welcome an early resolution fee for solemn matters and believe this 
is necessary in order to give practical effect to this policy intention of the Bill.  

                                                           
20

 Policy Objective as outlined at paragraphs 32 and 44 of the Policy Memorandum 
21

 Scottish Government Evaluation of The Reforms to Summary Criminal Legal Assistance and 
Disclosure - http://www.scotland.gov.uk/Resource/0039/00398050.pdf  

http://www.scotland.gov.uk/Resource/0039/00398050.pdf
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Conclusion 
 
57. The costs to the legal aid fund associated with the Bill have been reasonably 
captured within the Financial Memorandum.  However, in relation to the provisions 
on the right to legal advice to suspects and the duty of prosecution and defence to 
communicate, some of the longer term impact needs to be considered carefully.  In 
addition, certain changes are required to the funding structures to ensure that these 
provisions are both practical and effective. 
 


