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FINANCE COMMITTEE CALL FOR EVIDENCE ON THE LAND AND BUILDINGS  
TRANSACTION TAX (SCOTLAND) BILL 

 
SUBMISSION FROM SCOTTISH PROPERTY FEDERATION 

 

Introduction to SPF 
1. The Scottish Property Federation (SPF) is a voice for the property industry in 
Scotland. We include among our members; property investors, developers, landlords 
of commercial and residential property, and professional property consultants and 
advisers. 
 
2. We have broadly welcomed the Scottish Government’s approach to 
consultation on the Land and Buildings Transaction Tax, albeit with some detailed 
concerns which we refer to below in line with the Committee’s call for comments. 
 
Overview of new tax 
3. The Land and Buildings Transaction Tax is the first new tax to be explicitly 
designed and implemented by the Scottish Parliament. It is not however being 
designed in a vacuum and is required to come into force with the legacy of both 
revenue and policy assumptions from the former SDLT. Nonetheless the new 
property and land tax will be keenly watched by not just Scottish taxpayers but UK 
and international investors. 
 
4. In terms of the Scottish Government’s approach to the development of the 
new tax we support the objectives of achieving consistency, certainty, linking the tax 
to ability to pay and making it more relevant to Scots land and property law. We 
would add a further objective however: competitiveness, in order to attract inward 
investment. 
 
Key points 
Revenue neutrality 
5. LBTT is constrained in its development because of the requirement to 
‘broadly’ achieve revenue neutrality. This requirement sets the parameters within 
which the tax can be designed and established. This also adds considerable 
uncertainty at this time for the taxpayer, investor and the government itself because 
we have little idea on how the Treasury will decide to assume future SDLT revenue 
pertaining to Scotland after 2015.   
 
6. SDLT has proved to be a highly volatile tax in recent years and is certainly 
worth far less than had been assumed perhaps even three years ago during the 
deliberations of the Calman Committee. Clearly if the negotiations with the UK 
Government end up with a cut from the block grant in lieu of anticipated SDLT 
revenue that is unreasonable then this will put pressure on the Finance Secretary to 
introduce rates and thresholds which might raise an unsustainable level of LBTT 
revenue for the industry. In this scenario revenue and economic activity could 
actually be impaired as the tax rates reduce the number of transactions that might 
otherwise have occurred. Table 1 provides a brief look at the changes in SDLT 
revenue from Scotland in recent years.  
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Table 1 

SDLT Revenue 2009-12 (£mn) Attributed to Scotland: HMRC Data 

Year Residential Non-Residential Total 

2009-10 135mn 115mn 250mn 

2010-11 165mn 165mn 330mn 

2011-12 (Est.) 155mn 120mn 275mn 

 
7. The Table below is taken from Registers of Scotland data for commercial 
property sales across Scotland in the last eight quarters.  Committee members may 
note that the high Q4 2010 figure for commercial property sales will have informed 
the 2010-11 SDLT revenue that has supported some of the consultation papers and 
proposals (see Table 1 above). 
   
Table 2   

 
Source: Registers of Scotland commercial property sales data 
 
8. The debate on the extent of block grant to be cut in anticipation of LBTT 
revenue has also exposed further uncertainty on the data pertaining to the revenue 
attributed to commercial leases. The Scottish Government’s earlier consultation, 
based on figures obtained from HMRC, suggested that some £65 million (just under 
£25 million for new leases as opposed to assigned leases) was attributed to SDLT 
on leases in the last year for which data was available1.  SPF has questioned this 
figure with officials and it does appear to clash with information published separately 
on the Scottish Government’s website and again based on HMRC data, where a 
figure closer to £17 million appears to be attributed. Such wide fluctuations in the 
data may have a considerable effect on how Scottish Government policy is worked 
up and we hope to see some further clarification in this key area of policy.2 

                                                           
1
 Scottish Government consultation Taking forward a Scottish Land & Buildings Transaction Tax, p.47 

2
The Scottish Government analysis based on data from HMRC can be located at: 

www.scotland.gov.uk/Topics/Built-Environment/Housing/supply-
demand/chma/marketcontextmaterials 
 

http://www.scotland.gov.uk/Topics/Built-Environment/Housing/supply-demand/chma/marketcontextmaterials
http://www.scotland.gov.uk/Topics/Built-Environment/Housing/supply-demand/chma/marketcontextmaterials
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9. SPF is working alongside other stakeholders to support the government by 
helping to identify firm data on the extent of potential SDLT/LBTT lease duty revenue 
and we understand that the Scottish Government intends to bring forward further 
proposals to the Scottish Parliament before Stage 2. 
     
Simplicity & fairness 
10. We believe the Scottish Government is right to identify simplicity and fairness 
as key tenets of the new tax. This will be important in achieving support and 
understanding from the taxpayer as much as from the investment community.  
Unfortunately these two objectives can sometimes contradict and conflict with each 
other. The intention to introduce a progressive form of taxation for example is 
welcome but will inevitably be less clear than a straightforward charge on the full 
consideration (the slab tax) which is in our view unfair, yet simple. One element of 
current SDLT that our members believe is patently unfair and wrong is the current 
position whereby SDLT is applied to a sale or less after VAT has been added. We 
are aware that the Scottish Government has dismissed this concern within its Policy 
Memorandum to the Committee. However, SDLT currently double taxes commercial 
property where a vendor has elected for VAT. The legal verdict referred to by the 
Memorandum was from nearly twenty years ago and the fact is that continuing with 
LBTT being applied to consideration plus VAT would be to perpetuate an unfair 
system of taxation upon taxation, with some transactions liable for this approach and 
others not. We believe the Scottish Government should consider further abolishing 
this system of double taxation. 
 
Progressive versus slab approach 
11. For many years a number of commentators have argued the case for a 
change from the slab system of taxation under SDLT to a progressive rate whereby 
the tax rate is more closely aligned to the value on a step by step basis. This is most 
appealing in the context of the residential property market whereby a £1 change in 
consideration might trigger a £5,000 increase in tax payable at the 
£250,000/£250,001 threshold where the rate jumps from 1% to 3%. Inevitably there 
are a number of distortions and ‘dead zones’ around such thresholds and this will be 
smoothed out under a progressive approach to LBTT. 
 
12. In the commercial property market the situation is less clear because high 
value or very low value property transactions represent a much greater proportion of 
the market. This means that the value attributed to the top 4% band of SDLT is 
significant for as greater number of transactions and this perhaps reduces the impact 
of the slab approach to taxation. However, we recognise that if the government 
moves to introduce a progressive approach to residential property transactions then 
commercial property is likely to follow. 
 
Commercial leases 
13. One of the more technically difficult areas of the new tax is that of the taxation 
of leases. The government has decided to abolish duty on residential leases for the 
good reason that it is unlikely to raise any significant level of revenue. Commercial 
leases are another matter and as with the development of SDLT in the UK ten years 
ago, the treatment of leases causes a number of technical concerns, not least with 
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the interaction of Scots property law and the existing SDLT which has always been 
problematic and we support the Scottish Government’s intentions to relate the tax 
more closely with Scots property law. 
 
14. The government has currently included a general clause designed to capture 
commercial leases, thus providing time to bring forward a more detailed proposal at 
Stage 2 of the Bill. The question remains though if we were to replace SDLT lease 
duty then how we would do so and on what basis? And in addition, how much 
revenue are we talking about?  And what of future market practice whereby leases 
are of shorter duration?3 
 
15. Currently leases are charged 1% of their Net Present Value in order to 
determine their liability. This is paid up front in one lump sum, above the threshold 
(£150,000). The NPV is calculated as through taking the highest annual rent in the 
first five years of the lease and multiplying this by the length of the term of the lease 
and then applying an annual discount rate in order to reflect the diminishing value of 
the lease to the tenant over time. SDLT is due only if the NPV is more than 
£150,000. 
 
16. A number of concerns have been expressed regarding this approach to the 
tax. First, that it is not transparent through the use of the net present value method.  
Second, that it does not account for a number of features of leases. How are rent 
free periods accounted for? And what about turnover or index linked rents for 
example? Third, that is unfair because if a tenant exits a lease after less than the 
term they had originally paid for then they have in effect overpaid their SDLT for the 
lease. Fourth, the requirement to pay a lump sum up-front is a substantial burden on 
an incoming business to a property. Indeed because of the current weakness of the 
economy and commercial property market there is some evidence of SDLT lease 
taxes being paid by the landlord (who will of course have originally paid SDLT for the 
property as a whole. 
 
17. There are therefore plenty of reasons for wishing to see ‘lease duty’ reformed, 
but as yet little agreement on what to replace it with. We note also that the 
memorandum spells out the government’s intention to include license arrangements 
within the scope of the tax. This would be a new area and it will be important to 
ensure that such a move does not inhibit business flexibility or capture a broader 
range of economic activity than might be envisaged by officials. 
 
Reliefs/exemptions 
18. The Scottish Government has identified a number of reliefs and exemptions 
that it would wish to continue under the current regime.  Broadly speaking, the SPF 
is in agreement with this approach and in particular we would support the retention of 
Disaggregation relief (for bulk purchases of residential property) and inter-company 
Group relief.   
 

                                                           
3
 See BPF/IPD Annual Lease Review 2012: 

www.bpf.org.uk/en/files/bpf_documents/commercial/BPF_IPD_Annual_Lease_Review_2012.pdf 

 

http://www.bpf.org.uk/en/files/bpf_documents/commercial/BPF_IPD_Annual_Lease_Review_2012.pdf
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19. The Bill does propose to abolish sub-sale relief however and while we have 
some sympathy with the concerns of officials about the extent of use of this relief we 
would make the point that it will be important to ensure abolition does not 
inadvertently damage other government policy initiatives. For example we have been 
asked by our members how such abolition would impact on the residential 
development market in particular and we would encourage officials and the 
Committee to make enquiries with the house-building sector on this point. Our 
members note the prevalence and support for part-exchange agreements with house 
purchasers and there is a concern that these arrangements could be negatively 
affected by the removal of sub-sale relief as explained in the Bill (memorandum).  
Similarly there are concerns among experts involved in commercial transactions 
about the effect of abolition where certain transactions simply need to be organised 
in such a way that could now trigger a sub-sale charge. The key point for us is to 
consider the purposes and intentions of these kinds of arrangements and whether it 
is intended that LBTT should apply. 
 
20. There are related questions on the treatment of trusts and partnerships.  
Again we understand that the Scottish Government is intending to draw the practice 
of LBTT administration into closer alignment with Scots law in these areas which is 
welcome. 
 
Administration and collection 
21. The new tax will inevitably bring costs for central government in terms of 
administration, organisation and collection. These costs will be reduced if the 
parliament can construct a less complex LBTT system than its SDLT predecessor 
but significant costs are not to be entirely avoided and in any event it could be that 
the taxes management legislation will have a greater influence on the establishment 
of Revenue Scotland than will LBTT. 
 
22. One cause of considerable concern to members in recent years has been the 
apparent reduction of HMRC support for professional/taxpayer enquiries when faced 
with complex compliance regimes. It is inevitable that some transactions will cause 
uncertainty in terms of liabilities for LBTT and it will be important that Revenue 
Scotland or Registers of Scotland are able to advise taxpayers and their advisers on 
tax liability as necessary. 
 
23. The Committee will be aware that for tenants entering new leases the SDLT 
return is not the only submission detailing rental information that is submitted to 
government. There is already a requirement for new lessees to submit a Rental 
Return to the relevant Scottish Assessor for the purposes of keeping rental 
information up to date for the Business rates system. It appears something of a 
burden to be requiring similar information for the same economic event designed to 
support taxation returns to separate authorities: we would welcome any move by the 
Committee to press Ministers to see if these processes might be reconciled. This 
could have the benefit of improving and making more up to date central government 
information on the commercial property market.  
 
24. The Registers of Scotland face a potentially daunting task in terms of 
upgrading their IT and related systems in order to deliver the collection of LBTT for 
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the Scottish Government, particularly in the wider context of implementing a new 
Land Registration Act and Long Leases Act legislation. It will be crucial to ensure 
their IT systems are adequate to the task. Also, the Scottish Government has 
considered the issues of paying lease duty upon registration of a lease with the 
Books of Session as is the current legal practice in Scotland. This may need to be 
reviewed in the light of wider reforms to LBTT on commercial leases as we 
understand this is more a matter of good legal practice than actual statutory 
requirement.  
 
Summary 
25. SPF has welcomed the general approach to the implementation of LBTT thus 
far.  We feel that this is an important opportunity to show investors that Scotland is 
competitive and open for business. Indeed we would go further and suggest that 
Scottish Ministers seek to differentiate Scotland positively in order to attract property 
investment, development and business location. 
 
26. It is very difficult for us or the Scottish Government to speculate on the likely 
value of LBTT to the Scottish Exchequer in years to come. However, from the 
transaction data we have seen on the commercial property market it is difficult to 
conclude that for the near future there will be a very great improvement in economic 
activity. Similarly on the residential side receipts from SDLT in Scotland in recent 
years are much reduced from their previous levels and it is difficult to envisage this 
changing markedly in the near future. 
 
27. The replacement of SDLT by LBTT represents an opportunity to improve on a 
tax that had regularly come in for criticism from the property industry in recent years. 
However, it is important to ensure that LBTT is perceived positively in relation to UK 
SDLT and is administered efficiently and effectively. A simpler and fairer tax should 
bring benefits in terms of compliance and administration. It will certainly be vital for 
the government to ensure that IT systems and the administrative infrastructure is in 
place well before 1 April 2015 in order to ensure a smooth transitional period from 
HMRC to Scottish Ministers as the tax authority. 
 
 


