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FINANCE COMMITTEE CALL FOR EVIDENCE ON THE LAND AND BUILDINGS  
TRANSACTION TAX (SCOTLAND) BILL 

 
SUBMISSION FROM SCOTTISH LAND & ESTATES 

 
 
General  
This paper will be restricted to three points of particular interest to our members. 
 
Response to specific issues 

 Taxation of sub-sales 

 Conveyances to Nominees 

 LBTT on non-residential leases 
 

Introduction 
1. Scottish Land & Estates is a member organisation that uniquely represents 
the interests of both land managers and land-based businesses in rural Scotland. 
Scottish Land & Estates has over 2,500 members with interests in a great variety of 
land uses and welcomes the opportunity to submit written evidence on the terms of 
the Land and Buildings Transaction Tax (Scotland) Bill (“the Bill”).  
 
2. This paper will be restricted to three points of particular interest to our 
members. 
 
Response to specific issues: 
 
Taxation of sub-sales 
3. Sub-sales are frequently used to assist in the financing of a land purchase in 
Scotland. 
 
4. Section 14(1)(c) of the Bill defines substantial performance as when “there is 
a …subsale…(relating to the whole or part of the subject matter of the contract) as a 
result of which a person other than the original buyer becomes entitled to call for a 
conveyance…”.  
 
5. This differs entirely from the current position for Stamp Duty Land Tax which 
does not include this as part of the definition of “substantial” performance” in terms of 
the Finance Act 2003 section 44(4 & 5.) 
 
6. Section 10(1) of the Bill provides that, if a contract is substantially performed 
without having completed, the contract itself is treated as “if it were itself the 
transaction”. 
 
7. Section 10(2) of the Bill provides that “the effective date of the transaction is 
when the contract is substantially perfomed”. 
 
8. Section 28(1) of the Bill provides that a “buyer is liable to pay the tax”. 
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9. Section 29 of the Bill provides that a buyer has to lodge a return within 30 
days of the “effective date” and that the tax has to be paid at the same time as the 
return is lodged (section 40 of the Bill). 
 
10. Section 62 of the Bill provides that the effective date of the transaction is the 
“date of completion” which can be “substantial performance” (section 62(2)(a) of the 
Bill). 
 
11. Section 10(4) of the Bill provides a reclaim facility. 
 
12. While it is noted that page 48 of the Explanatory Booklet states that it must be 
made clear that sub-sale rules will not apply following the introduction of Land and 
Buildings Transaction Tax (“LBTT”), Scottish Land & Estates is concerned that, 
unless section 10(4) of the Bill assists, there may be  double taxation of the same 
land in 2 separate land transactions completing on the same day but with the LBTT 
becoming payable long before the actual purchase is completed by delivery of a 
conveyance and the lodging of 3 LBTT returns. A worked example is provided in 
Appendix 1 hereto. 
 
13. Scottish Land & Estates recommends that the Committee makes enquiries: 
 

 To confirm whether  it is the Scottish Government’s intention to tax the same 
land twice 

 To clarify whether section 10(4) of the Bill is intended to provide relief in this 
case. 
 
Conveyances to Nominees 
14. It appears that there is no provision in the Bill for nominees of a contracting 
purchaser of land to take title. Scottish Land & Estates submits that is essential that 
clear provision is made for nominees to take title and that those nominees are not 
perceived as sub-purchasers and, consequently, are not subject to the above 
provisions on sub-sales. 
 
15. An example is where A sells a farm to B and the missives provide that title will 
be conveyed to A or his nominee. Before the purchase is completed, it is decided 
that title will be taken in the name of B's company C Ltd. Without a provision in the 
legislation for nominees, it is at least arguable that there is a separate B to C 
transaction (which may well be chargeable); and, even apart from this, it would seem 
possible that B would still be treated as the purchaser, whereas both sense and 
practice dictates that C Ltd should be treated as the purchaser. 
 
16. Scottish Land & Estates recommends that the Committee ensures that 
conveyances to nominees of a purchaser are treated as conveyances to the 
purchaser and are not treated as sub-sales. 
 
LBTT on non-residential leases 
17. Members of Scottish Land & Estates have a particular interest in the taxation 
of non-residential leases, whether agricultural or commercial (such as leases for 
renewable energy projects or the working of minerals).  
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18. It is noted that section 55(1) of the Bill provides power to make regulations 
about the application of the Bill to leases. 
 
19. Scottish Land & Estates was one of the consultees which raised concerns and 
welcomes the fact that the Scottish Government has recognised that additional time 
is required to formulate policy in this area and that a specialist group has been 
established to consider this area and to make recommendations. 
 
20. Scottish Land & Estates will consider this further when the Scottish 
Government has published its proposals for LBTT and leases in due course (whether 
at Stage 2 or 3 of the Bill or by way of Regulations). 
 
 
Appendix 1 
 
Example of possible double taxation on a land transaction 
 

 B purchases land from A 

 As part of the financing process of the purchase, B subsells part to C (or even 
sells the whole to C) 

 At some point, possibly after the contract between A and B is concluded, but it 
may be conditional on the contract between A and B being concluded, a contract is 
concluded between B and C to sell the whole or part of the land being purchased by 
B 

 Section 14(1) of the Bill provides that will be “substantial performance”, 
probably of the contract between A and B 

 LBTT becomes payable within 30 days on the whole of the purchase price 
with no apparent relief for the subsale by B to C 

 In the absence of such relief C pays LBTT on its purchase 

 This results in double taxation on that part of the land not purchased by B 

 With these 2 land transactions settling on the same day, LBTT becomes 
payable before the actual purchase is completed by delivery of a conveyance and 
the lodging of 3 LBTT returns (2 by B and 1 by C).  

 

 


