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Dear Mr Gibson

Thank you for the opportunity on 20 November to give evidence on the Criminal
Justice (Scotland) Bill Financial Memorandum (FM). At that session I undertook to
write to the Committee with further information on the issues raised by local
authorities in their submission, and on appeals.

As I indicated during the evidence session, the discussions that contributed to the
development of financial estimates were undertaken with the Convention of Scottish
Local Authorities (COSLA) and the Association of Directors of Social Work (ADSW),
rather than with individual local authorities. The eight local authorities which have
provided submissions to the Committee raise five key issues. I address these below.

Removal of requirement for corroboration: community sentences

Dundee, Falkirk, Renfrewshire and West Dunbartonshire question the costs in the
FM relating to management of community sentences for the anticipated increase in
cases going to court.

The FM gives an explanation of how these figures were calculated, and the Crown
Office has provided supplementary written evidence on the shadow marking
exercises which informed these calculations. Using these figures, we estimated 480
additional community sentences - which is 2.8% of the total figure of 16,916,
reported in SG statistical publication Criminal Proceedings in Scotland 2011-12.

These costs would arise in the context of substantial decreases in crime rates in
Scotland in recent years, as well as a range of policy initiatives designed to reduce
reoffending, such as the Reducing Reoffending Change Fund. In addition, as
outlined in the draft 2014-15 budget, the Scottish Government has protected the

mailto:Elspeth.MacDonald@scotland.gsi.gov.uk


overall community justice budget, including funding within that for community
sentences. In fact for 2014-15 there has been an increase of £500,000 in cash
terms. We have also provided additional flexibility, as recommended by Audit
Scotland, for Community Justice Authorities: It is for these authorities to allocate
funding on the basis of local needs and demands and they were provided with the
additional flexibility to do so from 2013-14 onwards.

The costs associated with community sentences as a result of the Bill's provisions on
corroboration will be in the form of demands on staff time. They will be spread
across the country and represent a small percentage increase. We therefore
concluded that in the context of reducing crime rates and the additional funding
commitment, this work can be managed within existing resources.

Removal of requirement for corroboration: social work reports

Dundee City Council have suggested a potential increase in the volume of social
work court reports as a result of the removal of the requirement for corroboration. As
social work reports are not mandatory in all cases, the increase in reports is likely to
be less than the number of additional cases as a result of the Bill's changes.

This should also be considered in the context of substantial decreases in crime rates
in Scotland in recent years, as well as a range of policy initiatives designed to reduce
reoffending. These costs will be in the form of demands on staff time. As with
community sentences, they will be spread across the country and represent a small
percentage increase overall. We therefore concluded that in the context of reducing
crime rates, these would be manageable within existing resources.

Vulnerable adults

Aberdeenshire, Falkirk and South Lanarkshire Councils have expressed concerns
about the section on costs for provision of Appropriate Adults (AAs). The concern
raised by Aberdeenshire Council in particular seems to comes from a
misunderstanding of the effect of the Bill.

The provisions in the Bill are not placing a duty on either the police or local
authorities to provide AA services. What the Bill does is define vulnerable person
and the role of the person who is to support them, and provides that where a police
constable considers that a person in police custody is age 18 or over and is unable,
because of a mental disorder, to understand what is happening or to communicate
effectively, they must notify a person who they consider suitable to provide the
support required. This is in line with existing practice.

The Bill does not introduce a new Appropriate Adult scheme, and it does not change
the role of either the police or an AA. We anticipate that provision of AAs will
continue to operate as at present. It is on this basis that we have agreed with
COSLA that there are likely to be no additional costs for local authorities as a result
of the Bill.

We have made a specific commitment to COSLA to review the impact of the Bill in
relation to vulnerable adults after implementation. We will examine data collected



by the Scottish Appropriate Adult Network and the police, and continue to liaise with
key stakeholders like COSLA and Police Scotland, in order to identify any financial
impact.

Provision of social worker support to 16/17 year old suspects

Falkirk Council questions the FM's assumptions around the provision of social
worker support to 16 and 17 year old suspects. However, the submission from
Dundee City Council specifically states its view that "the assumptions made around
funding support to child suspects appear to be reasonable."

The Bill's provisions in this area state that for the purposes of arrest, detention and
questioning, a child should be defined as anyone under the age of 18 years. This
means that the current provisions concerning notification to an adult reasonably
named by the person and these persons having access to a child suspect should be
extended to all persons under 18 years of age.

Consultation with representatives of Association of Chief Police Officers in Scotland
(ACPOS), ADSW and COSLA took place between January and April 2013 and
confirmed that in their view only a small proportion of 16 and 17 year olds would
want to seek support from a social worker. For the most part a young person
seeking support is likely to do so from a parent, family member or friend. Where
moral support is wanted, and where no such provision can be found, existing
practice for under 16s would be the provision of a social worker.

In the context of 16 and 17 year olds this is new provision. The FM models costs
assuming such support was sought in 5%, 10% and, as an upper limit, 20% of
cases. This gives a best estimate of £84,000 per year. These costs would fall
nationally across local authorities, distributed at the rates at which they bring young
people to police offices.

There is clear evidence that youth crime is falling in Scotland: the number of
detected crimes committed by children and young people in 2012-13 fell by 22%
compared to the previous year, to a level half that seen in 2008-09. In this context,
we concluded that the anticipated increase is manageable within existing resources.
We have already indicated that we would be content to revisit this with COSLA
following implementation.

Pre-trial time limits for sheriff and jurv cases

Dundee, Falkirk, West Dunbartonshire and West Lothian Councils comment in their
written submissions on costs associated with providing secure accommodation as a
result of the increase in pre-trial time limits for sheriff and jury cases from 110 to 140
days.

The section covering this in the FM does not go into detail on the process of
obtaining estimates. I set out here some further information, which should address
the issues raised by local authorities.



The Scottish Government undertook a modelling exercise to estimate the impact of
the Bill's Sheriff and Jury provisions on the prison population and community
sentences. This exercise made use of an existing model for projecting the Scottish
prison population, which was adapted to focus specifically on the remand population
for cases being heard in the Sheriff and Jury courts. In order to get the most
accurate estimate possible, the analysis excluded individuals who are subsequently
given an immediate custodial sentence, on the basis that any increase in remand
time for this group would result in an equivalent reduction in time spent in custody
post-sentencing.

The conclusion of this modelling exercise was that 40 additional prison places would
be occupied at any time. It is worth emphasising that the impact of this change is
relatively small because only a small minority of cases are expected to extend
beyond 110 days, which is the current limit.

In order to estimate the impact on secure accommodation provision, officials applied
the existing proportion of suspects requiring secure accommodation to this expected
increase. There was no clear evidence for this proportion differing for the additional
demand, so this should give a reasonable estimate. This suggested an additional
one quarter of a place in secure accommodation across the whole of Scotland at
anyone time.

There is capacity within the existing system to absorb this increase at present. It
may lead to a small increase in use of private provision, and so a financial cost of
£56,000 per annum is stated in the FM. This constitutes 0.25 x £225,000 (the
annual cost of a secure accommodation place). This cost will be spread across all
32 local authorities, so is a very small impact in financial terms.

The specific concern raised by Falkirk Council is that "courts may view secure care
as the first option for 16/17 year olds." This would require a change in judicial
practice, and there appears to be no reason to think that would happen as a result of
the Bill.

The Scottish Government are supporting Local Authorities to implement the Whole
System Approach which aims to ensure that alternatives to remand are in place.
Since the launch of the approach there has been a considerable reduction in the use
of place of safety and remand in secure care. The most recent figures demonstrate
a reduction of over 40% with figures falling from 77 between 1 August 2010 and 31
July 2011 to 45 between 1 August 2011 and 31 July 2012. In the context of this
substantial reduction, we concluded that the small percentage increase estimated for
the Bill would be manageable within existing resources.

Appeals

You also asked us to consider further the likely impact of the Bill on appeals, in
relation to a query from the Faculty of Advocates as to why a cost was anticipated for
Crown Office but not for the legal aid fund.

The FM suggests an opportunity cost of £87,000 for the Crown Office Appeals Unit,
which Crown Office agreed was manageable within existing budgets. This was as a



result of a specific observation from Crown Office that the workload of its Appeals
Unit can increase following changes to the law or a Supreme Court judgment.
Crown Office made specific reference to the Criminal Procedure (Legal Assistance,
Detention and Appeals) (Scotland) Act 2010.

The potential impact on appeals levels was discussed with stakeholders and it was
agreed that the specific issue raised by Crown Office would be included in the FM,
but that it would be designated an opportunity cost on the basis that it is manageable
within existing resources.

If there is an overall increase in appeals, that will impact on the legal aid fund, as
pointed out by the Faculty of Advocates. The legal aid fund is a demand-led fund,
and the Scottish Government has undertaken to meet all associated demand-led
costs. We will monitor the impact of the Bill on the legal aid fund, and funding will be
available to cover any increases as a result of this Bill.

Baseline funding for the legal aid fund has already been increased by £4 million for
2015/16, and there is also a programme of savings underway within SLAB, the
benefits of which have yet to be realised.

We also considered potential impact on the Scottish Court Service (SCS), and
agreed with SCS that any short-term increase in appeals can be managed within
existing resources.

Monitoring of impact

The process of developing financial estimates for the impact of the Bill was rigorous
and extensive. It involved close consultation and discussion with key delivery
partners, making use of research activity, statistical analysis, and the professional
judgement and experience of stakeholders. It is as accurate an estimate as we can
make at this time.

We have already committed to monitor the actual impact of the Bill in specific areas
as set out above. We will also look at the wider impact of the Bill, particularly in
those areas raised out by local authorities, as part of our ongoing management of
implementation of the Bill. We are in the process of developing detailed
implementation plans with key partners, and will maintain close communication with
these bodies up to and beyond the Bill's provisions coming into effect.

Thank you again for the opportunity to provide clarification on the Bill's Financial
Memorandum, both in person at Committee, and in this letter. I hope the above
information is helpful in the Committee's considerations.

Yours sincerely

Elspeth MacDonald
Deputy Director, Criminal Justice Division


