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FINANCE COMMITTEE CALL FOR EVIDENCE ON THE LAND AND BUILDINGS  
TRANSACTION TAX (SCOTLAND) BILL 

 
SUBMISSION FROM PINSENT MASONS  

 

1. Pinsent Masons LLP is an international law firm headquartered in London.  In 
2012 Pinsent Masons LLP merged with McGrigors LLP which, prior to the merger, 
was a top 40 UK law firm, headquartered in Scotland with approximately 90 partners 
and 300 lawyers, one of Scotland's largest law firms and rated as a leader in its field 
in commercial law including commercial property.  The merged firm is ranked as the 
12th largest law firm in the UK with 300 partners and 1500 lawyers. Its Scottish 
property team has around 100 lawyers and has acted on many of the country's most 
significant real estate projects. 
 
2. Pinsent Masons is pleased to give its views on the Land and Buildings 
Transaction Tax (Scotland) Bill. Our representations will be based largely on policy 
and technical observations on relevant aspects of the Bill as currently published.  We 
note that certain elements of the LBTT regime remain to be established such as the 
approach to non-residential leases, trusts and partnerships and we will be pleased to 
contribute our further observations on the proposals for those areas once known. 
 
3. In broad terms we support the Bill and its overall objectives. We are very 
supportive of the introduction of a tax which is properly tailored for Scottish 
circumstances, and we applaud the efforts of the Scottish Government to develop a 
regime which learns lessons from SDLT and seeks to improve on the position where 
felt appropriate. In making the observations which follow, this should not be seen as 
detracting from our overall support for the Bill. 
 
We have the following observations:- 

 Our first observation is a very significant one and a matter of great concern to 
us. We are very concerned at the decision by the Scottish Government not to 
incorporate "sub-sale relief" within the LBTT regime. Paragraph 80, bullet 4 of the 
Policy Memorandum accompanying the Bill explains the basic principle behind sub-
sale relief. The practice and commercial reality whereby a person buys land and then 
sells it on in quick succession has been recognised and supported by SDLT and, 
before its introduction in 2003, stamp duty, dating back to at least the Stamp Act 
1891. There are numerous circumstances where an organisation might legitimately 
seek to acquire land and then move it on quickly.  For example, developers 
will often agree to buy land, perhaps conditional on obtaining consents or 
assembling a larger site of which the land in question will form part, and then sell 
off discreet parcels for development by others. The first developer will no doubt aim 
to make a profit on the deal, and this is recognition of the risk and effort they have 
put into the scheme. Mechanisms such as this, which are entirely commercial and 
should not be viewed as objectionable, facilitate the overall exploitation of land. In 
those circumstances, where an entity has never actually held the land, subsale relief 
operates such that tax is only applied to the ultimate purchaser. In the absence of 
subsale relief under LBTT, the tax could be applied at multiple points in a complex 
property project. Our concern is that this will generate additional cost for the 
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developers and inhibit economic development in Scotland at the very time when this 
is sorely needed.  
 

 The Policy Memorandum correctly observes that there is strong evidence that 
the sub-sale rules act as a gateway to a significant amount of avoidance activity.  
This has been recognised under SDLT, and the UK Government has recently 
consulted on proposals to reform the operation of subsale relief under SDLT 
resulting in the recent publication of proposed legislation in the draft Finance Bill 
2013. It is striking that the UK Government, while addressing the concerns about the 
misuse of subsale relief, has nevertheless also accepted that sub-sale relief has a 
justifiable economic purpose and that it should not simply be abolished in its entirety.  
Instead, the approach taken by the UK Government has been to reform the way in 
which sub-sale relief works.  We do not suggest that the Scottish Parliament should 
slavishly follow the approach taken by the UK Government for SDLT. However, the 
fact is that HM Treasury and HM Revenue & Customs do not lightly concede such 
matters to taxpayers without good reason, and it therefore seems to us to be 
significant to the debate in the context of LBTT that they have accepted the strength 
of the case in favour of the retention of some form of sub-sale relief.   
 

 We note that the Policy Memorandum makes no attempt to argue that subsale 
relief is objectionable on commercial grounds, and instead refers solely to avoidance 
activity which has involved it. The response should surely be to adjust the operation 
of subsale relief in order to minimise the risk that it can be utilised for tax avoidance 
while at the same time retaining the overall effect for use in the majority of normal 
commercial circumstances where tax avoidance is not the main purpose. 
 

 The abolition of the relief is likely to make Scotland less attractive for certain 
elements of commercial property activity. Investors have finite resources and the 
lack of subsale relief will make it less likely that they will direct those resources in the 
direction of Scotland rather than some other location. We strongly believe that the 
omission of some form of sub-sale relief from the LBTT legislation is a serious 
mistake which should be corrected. It should be entirely possible to develop subsale 
relief provisions which protect tax revenues from unacceptable avoidance while 
retaining the economic benefits which the relief facilitates. 
 

 The Bill applies LBTT to licences. This is different from the approach under 
SDLT where licences are exempt from SDLT. The application of LBTT will result in 
taxation in Scotland in a number of instances where there would be no taxation in 
the rest of the UK. Examples of higher value licence arrangements which could 
become subject to LBTT might include: airport concessions; hotel management 
agreements (which are a commonly used alternative to leases in the hotel sector); 
and complex property development structures (where the grant of licences on a 
SDLT-free basis often forms part of the tax analysis and is a specific element of the 
deal structure which is adopted, without which additional tax could become due). The 
Committee should make sure it has fully appraised itself of the potential implications 
for this expansion of the scope of LBTT over SDLT. If LBTT becomes payable in 
cases where SDLT is not payable then there is potential for rendering Scotland a 
less competitive place to do business as a result, and the Parliament and the 
Scottish Government need to have a clear acceptance that this could be the case.  
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 One specific implication arising from the application of LBTT to licences 
relates to groups of companies. It is not uncommon for a property to be owned or 
leased by one company, and for other companies in the same overall corporate 
group then to occupy the property. Commercial leases typically recognise that this is 
a common scenario by including a provision stating that group companies of the 
tenant are allowed to share occupation provided they occupy as licensee rather than 
subtenant. If LBTT was payable on licences between group companies then, by 
virtue of the paragraph 22 of the Bill, the licence would be deemed to be granted at 
market value/market rent, which could be substantial. Group companies would be 
entitled to claim group relief, but this must be claimed by means of submission of a 
land transaction return. This would result in significant additional compliance 
requirements for companies which permit group companies to occupy their 
premises. This new administrative and compliance burden could be avoided by 
excluding from the scope of LBTT licences which are granted between group 
companies. 
 

 One further point of detail arising from the proposal to bring licences within the 
scope of LBTT – if the intention is for licences to attract LBTT on the same basis as 
leases, then it should be made clear that the numerous references in the Bill to "rent" 
also apply to licence fees. This could be achieved by defining "rent" to include 
"licence fees". 
 

 Paragraph 10(5) of the Bill deals with the situation where a contract is 
substantially performed without being completed and SDLT is paid, but the contract 
is afterwards rescinded or annulled or for any other reason not carried into effect.  
The Bill states that the payment must be claimed by amendment of the transaction 
return made in respect of the Contract.  This provision is the same as the equivalent 
SDLT provision. However, we suggest that it should be clarified how this sits 
alongside paragraph 37 of the Bill, which states that an amendment to the Land 
Transaction Return may not be made more than 12 months after the last day of the 
period within the Return must be made (i.e. usually 12 months after the filing date of 
the transaction – see paragraph 29(3)). Within the SDLT regime, HMRC have 
required to clarify by means of informal guidance that the amendment of a Return 
under the SDLT equivalent of paragraph 10 (5) is not limited to the one year period 
set out in the SDLT equivalent of paragraph 37. If one was not aware of that informal 
guidance and went by the letter of the legislation one might assume that it was not 
possible to seek repayment in those circumstances more than 1 year after the filing 
date of the transaction had been triggered by pre-completion substantial 
performance of the contract. The effect of tax legislation should however be clear to 
all from the face of the legislation, and rather than inherit the same uncertainty within 
LBTT, we suggest that the opportunity be taken to make it clear in paragraph 10 (5) 
that the time limit in paragraph 37 does not apply to amendments to a return in those 
circumstances. 
 

 We should add that there will certainly be other instances where the effect of 
the SDLT legislation has required to be clarified by HMRC issuing informal guidance. 
This is not a satisfactory approach to the management of tax legislation and we 
would suggest that, where further instances can be identified, the opportunity be 
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taken to clarify the terms of the LBTT Bill rather than simply replicating the 
imperfections of the SDLT legislation. 
 

 Paragraph 41 of the Bill deals with applications to defer payment in case of 
contingent or uncertain consideration. Paragraph 41(2) states than an application 
must be in the form specified by the Tax Authority and containing information by the 
Tax Authority. This is the same approach as in the equivalent SDLT provisions, and 
the procedure itself is then set out in the Stamp Duty Land Tax (Administration) 
Regulations 2003. It seems to us that it would provide a more meaningful tax code if 
the relevant information was specified in the Bill itself rather than being left to 
secondary legislation as was the case for SDLT. On the assumption that the 
approach under LBTT will be the same as that under SDLT (we have no reason to 
believe that it would be any different), we are not sure why the relevant measures 
cannot simply be contained in the LBTT Bill in order to provide a more consolidated 
set of provisions rather than replicating the more fractured approach seen under 
SDLT. 
 

 Paragraph 43 states that Keeper of the Registers of Scotland may not accept 
an application for registration of a document effecting or evidencing a notifiable 
transaction unless any tax payable in respect of the transaction has been paid.  By 
contrast, under SDLT the Land Transaction Return requires to have been made in 
respect of the transaction before land registration can take place, but the tax itself 
does not require to have been paid. The SDLT approach works because, upon 
submission of the Land Transaction Return, the taxpayer has submitted themselves 
to the tax system and, in the unlikely event that they do not also pay the SDLT either 
at the same time or soon thereafter, HMRC will be in a position to take enforcement 
steps against them. The requirement for the SDLT to have been paid before 
registration can proceed appears to us to be unnecessarily restrictive. We are not 
aware that the SDLT approach results in material loss of revenue due to non-
payment, and we would respectfully request that the approach be reconsidered.  
 
We have two further comments to make in relation to paragraph 43: 

 The conveyancing system in Scotland currently relies on a seller's solicitors 
issuing a letter of obligation to the purchaser's solicitors which effectively guarantees 
that no new entries will appear in the Land Register/Register of Sasines which would 
prevent the purchaser from obtaining good title, provided the purchaser registers 
their title document within 14 days of settlement of the transaction. This 14 day 
period is set down by Scottish solicitors' insurers and is therefore not negotiable. It is 
therefore extremely important for a purchaser to register their title document within 
that 14 day period. By insisting on payment of the tax before registration can 
proceed, the Scottish Government is in practice forcing payment of the tax within a 
14 day period rather than the 30 day period which the LBTT Bill ostensibly allows - 
this would seem to be rather unfair on Scottish taxpayers. The use of letters of 
obligation will no longer be required once new measures in the Land Registration 
(Scotland) Act 2012 come into force, under which a purchaser will instead be able to 
lodge with the Registers of Scotland an "advance notice" which will afford them a 35 
day priority period within which to register to their title document. However Registers 
of Scotland require to upgrade their IT systems before this new system can be 
brought in and our current understanding is that the system is scheduled to 



5 

 

commence in autumn 2014 – though no doubt this could slip. We would suggest 
that, if the Parliament continues to adopt the requirement for LBTT to have been paid 
before title registration can take place, this requirement should at least be deferred 
until the commencement of the system of advance notices, if not already operational 
by the time LBTT starts to operate in April 2015. 
 

 The requirement in paragraph 43(1)(b) that "any tax payable in respect of the 
transaction has been paid" before the application for registration can be accepted is 
misleading. LBTT will be a self-assessed tax, and the Land Transaction Return will 
be based on the taxpayer's self-assessment as at the date of submission of the 
Return. It will be open to the Tax Authority to challenge that self-assessment and if 
felt necessary, to make its own different assessment of the tax due payable in 
respect of the transaction. If it remains the case that tax must be paid before the 
Keeper may accept an application for registration, paragraph 43(1)(b) should be 
amended to make it clear that what requires to be paid is not "any tax payable in 
respect of the transaction" but, rather, any tax which is declared by the buyer to be 
payable in terms of the land transaction return which is made at that time. 
 

 Paragraph 47 of the Bill provides for qualifying transfers of interest in 
residential property holding companies to be treated as land transactions and subject 
to SDLT.  This is not a feature of SDLT.  We are concerned that this measure will be 
detrimental to the development of a professionalised residential property investment 
sector in Scotland. With the more limited availability of mortgage finance over the 
last few years, it has been recognised that the property letting market has a 
significant role to play in fulfilling the demand for residential property.  If transfers in 
the shares of companies which hold or invest residential property in Scotland attract 
LBTT rather than 0.5% stamp duty (which is the current UK position), this is surely 
going to inhibit companies from investing in residential property within Scotland. In 
terms of the mischief which the measures are designed to address, paragraph 103 of 
the Policy Memorandum refers to "the avoidance of land transaction tax through the 
use of 'corporate wrappers' in respect of residential property". However we are not 
aware of evidence that this is a significant problem in Scotland. Normal residential 
purchasers will not wish to hold their principal residence in a corporate wrapper as 
this would prevent them from claiming the "principle private residence" (PPR) 
exemption under capital gains tax, which is much more important to taxpayers than 
any desire to save SDLT on the purchase of the residence. PPR would not be 
available for second homes or for property owned by non-UK residents, but we are 
not aware that the purchase of such properties in corporate wrappers is a significant 
feature in Scotland. While there was a lot of publicity about the use of corporate 
wrappers a few months ago, resulting in the introduction of new UK measures to 
combat their use, our understanding is that this is primarily an issue in certain high 
value parts of London where the property market bears no relation to that in 
Scotland. Our concern is that these measures are unnecessary for Scotland and will 
merely inhibit other forms of economic activity which ought instead to be 
encouraged.  
 
Two more specific comments on paragraph 47: 

 We note that paragraph 47(2)(c) excludes from the charge transfers of shares 
in companies which are listed on a recognised stock exchange.  However, should we 
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really be drawing a distinction between listed companies and other private 
investment companies? If the intention is to draw a distinction between rich 
individuals acquiring high value second properties using corporate wrappers on the 
one hand, and professional residential property investment activity on the other 
hand, then we see no reason why non-listed investment companies should be 
targeted while listed vehicles are exempt. This approach is reflected in the UK 
Government's proposals for the forthcoming Annual Charge on Residential Property 
as set out in the draft Finance Bill 2013, and also in proposed exemptions to the 15% 
SDLT charge on high value residential property owned by non-natural persons – 
following detailed consultation between HMRC/HMT and stakeholders, these 
charges will allow a number of exemptions including property rental businesses, 
property developers, property traders, property occupied by employees, and 
farmhouses. We believe similar exemptions should be applied to the proposed 
paragraph 47 charge under LBTT. 
 

 If the decision is made to retain the charge proposed by paragraph 47, then at 
the very least it should be made clear that on the face of the legislation that multiple 
dwellings relief under Schedule 5 of the Bill would be available to chargeable 
transactions under paragraph 47. 
 

 Paragraph 53(4) contains a minor typographical error – in the second line 
reference to "Authority" should read "Tax Authority". 
 

 In Schedule 1 paragraph 6, the name of the paragraph "Assents and 
appropriations by personal representatives" is English terminology and should be 
replaced by relevant Scottish terminology (namely reference to confirmation and 
transfers by executors). The cross-reference in Schedule 2 paragraph 9 (1) will 
require the same adjustment. 

 Schedule 5 (multiple dwellings relief) – in relation to SDLT, HMRC has 
required to clarify by means of non-statutory guidance that the provisions of  Finance 
Act 2003 s.116(7) (six or more dwellings treated as non-residential property) do not 
apply to the operation of multiple dwellings relief (see 
www.hmrc.gov.uk/manuals/sdltmanual/sdltm29940.htm), and we would suggest that 
the opportunity be taken to amend the LBTT Bill in order the make that clear on the 
face of the Bill rather than simply replicating the imperfection of the SDLT legislation. 
 

 Schedule 14 (relief for compulsory purchase facilitating development) – 
paragraph 3 states that the person entitled to the relief must have made a 
Compulsory Purchase Order in respect of the chargeable interest for the purpose of 
facilitating development by another person. However, paragraph 79 of the Policy 
Memorandum states that this relief is not to be limited to facilitating development, but 
is to be available in respect of all situations where the local authority transfers land to 
a third party, without being limited to situations where this facilitates "development".  
Schedule 14 has therefore not been drafted in a manner which is consistent with the 
Policy Memorandum and should be adjusted accordingly. 
 

 Schedule 18 Part 2 – Trusts – (Treatment of trusts and beneficiaries 
generally) – These provisions specify circumstances where property is held in trust 
under the law of Scotland or of a country or territory outwith the UK on terms such 

http://www.hmrc.gov.uk/manuals/sdltmanual/sdltm29940.htm
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that, if the trust had effect under the law of England and Wales, a beneficiary would 
be regarded as having an equitable interest in the trust property.  Paragraphs 105 - 
111 of the Policy Memorandum state that the Bill simply replicates the existing SDLT 
provisions of the treatment of trusts and that the Scottish Government's intention is 
to adjust these provisions and simplify the rules to something more appropriate for 
use within Scotland.  One suggestion we would make is that Schedule 18 Paragraph 
2 should be adjusted in a manner which reflects Scots Law rather than requiring an 
understanding of English law.  Paragraph 106 of the Policy Memorandum refers to 
the need to be consistent with the Recognition of Trusts Act 1987 which was 
enshrined in UK law by the Convention of 1 July 1985 on the Law Applicable to 
Trusts and on their Recognition. We are not sure whether this is intended as a 
justification for the wording used in the Bill, but it does seem to us that the Bill should 
define trusts in a manner which does not require an understanding of the English 
laws of trusts and equity in order to be able to apply the LBTT legislation. 
 

 Schedule 18 Part 3 paragraph 5 states that, where a person acquires an 
interest as bare trustee, the interest will be treated as vested in the person for whom 
the bare trustee is trustee. This is not consistent with paragraph 111 of the Policy 
Memorandum – paragraph 111 states that the Scottish Government proposes to 
make bare trustees liable for LBTT rather than the persons for whom the bare 
trustee is trustee. If the Policy Memorandum is to be followed, paragraph 5 will 
require to be adjusted.  It may be that paragraph 5 is in its current terms solely due 
to the initial approach having been taken that the Bill simply replicates the existing 
SDLT provisions even though those may be inconsistent with policy decisions 
already set out in the Policy Memorandum, and that this inconsistency will be dealt 
with when updated provisions relating to trusts are introduced at a later stage in the 
Bill's passage through Parliament. 
 

 Schedule 2 Paragraph 2 states that the chargeable consideration for a 
transaction includes VAT which is chargeable in respect of the transaction. The 
approach is explained in Policy Memorandum paragraph 48 which states that the 
Scottish Government agrees with the decision of the Court of Session in a 1994 
judgment (where, within the context of stamp duty, it was ruled that stamp duty 
should be charged on an amount including VAT on the price itself).  The Policy 
Memorandum goes on to state that "this means that, like SDLT, LBTT will be 
charged on the total purchase price, including any VAT". We are disappointed that 
the Scottish Government has taken this approach. Just because the Court of 
Session made a particular decision in 1994 in relation to stamp duty is no reason 
why the same approach should be taken for LBTT.  It is entirely open to the Scottish 
Parliament to frame the LBTT legislation such that LBTT will not be charged on VAT 
which is payable on the price. VAT is, for most businesses, a matter of cashflow 
rather than overall "cost" – where a buyer pays the VAT to the seller, the buyer will 
typically then reclaim the VAT from HMRC, so that the buyer does not ultimately end 
up having incurred that cost. If LBTT is intended to capture the value of a 
transaction, then charging LBTT on the VAT amount is not consistent with that 
intention, and seems to be little more than an opportunity to increase tax revenues.  
We would urge the Scottish Parliament and the Scottish Government to reconsider 
the approach for LBTT, and to accept that LBTT should not be charged on VAT 
which is payable on the price. 
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 Approach to avoidance under LBTT – we agree that LBTT requires to be 
framed in a manner which inhibits inappropriate tax avoidance. It is important that 
the distinction between tax evasion (which is illegal) and tax avoidance (which is not) 
is recognised, and it is also important to remember that taxpayers are, as a general 
principle of law, entitled to order their affairs in a tax efficient manner. It should not 
be the outcome of tax legislation, including anti-avoidance provisions, that taxpayers 
are prohibited from so doing – the ultimate result would be that taxpayers would be 
required to pay tax based on the least efficient structure achievable.  Having made 
those observations, we agree in principle with the Scottish Government's approach 
to tax avoidance, namely the use of targeted anti-avoidance rules and of a general 
anti-avoidance rule (see Policy Memorandum Paragraph 59). We also support the 
Scottish Government's proposal not to replicate Sections 75A - C of the Finance Act 
2003 within LBTT (see Policy Memorandum Paragraph 66).  Sections 75A – C have 
served their purpose within SDLT, and that purpose is being superseded by the 
introduction of a general anti-abuse rule (see the draft Finance 2013 provisions 
which have been published). The continued inclusion of provisions equivalent to 
Section 75A – C within the LBTT legislation would have resulted in unnecessary 
complexity – if the general anti-abuse rule is felt to be effective then Sections 75A – 
C are unnecessary. 
 
We would be pleased to elaborate on any of our comments should that be helpful to 
the Committee. 
 


