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FINANCE COMMITTEE 
 

FREEDOM OF INFORMATION (AMENDMENT) (SCOTLAND) BILL 
 

SUBMISSION FROM THE STUC 
 
 
Introduction 
 
1. The STUC is Scotland’s Trade Union Centre. Its purpose is to coordinate, 
develop and articulate the views and policies of the Trade Union Movement in 
Scotland; reflecting the aspirations of trade unionists as workers and citizens. The 
STUC represents over 632,000 working people and their families throughout 
Scotland.  It speaks for trade union members in and out of work, in the community 
and in the workplace. Our affiliated organisations have interests in all sectors of the 
economy. Our representative structures are constructed to take account of the 
specific views of women members, young members, Black/minority ethnic members, 
LGBT members, and members with a disability, as well as retired and unemployed 
workers. The STUC welcomes the opportunity to contribute to this consultation on 
the Freedom of Information (Amendment) (Scotland) Bill. 
 
General Comments 
 
2. The STUC supports the general commitment to freedom of information that 
the Scottish Government has demonstrated and we believe that Freedom of 
Information legislation in Scotland provides an important way for the people of 
Scotland to understand the decisions of public bodies. A key tenant of good quality 
public services is that they are responsive to public need and that members of the 
public are able to access information that public bodies hold and are able to 
understand the decisions that public bodies take. Freedom of Information therefore 
plays an important role in the functioning and regulating of state power, and in our 
view it has, in the relatively short time it has been in force, become a core part of our 
democracy.  
 
3. But while legislation has since 2005 given us an enforceable right to access 
information regarding the delivery of our public services in Scotland, currently our 
right to know is dependent on which organisation holds the information. The STUC 
has a general concern that provisions put in place to provide transparency and 
protection with regard to the running of our public services, generally break down 
when those services are delivered by arms length organisations. This is the case 
with regard to a range of pieces of legislation that are designed to improve the 
running of public services and protect the people of Scotland, including equality 
legislation and the freedom of information provisions currently being considered.  
 
4. The STUC is keen, therefore, that the Freedom of Information Amendment Bill 
gets to grips with the issue of arms length delivery of public services and that 
organisations like housing associations that provide essential services to 
communities across Scotland and who benefit from high levels of funding from the 
public purse, are finally brought under the same scrutiny as centrally delivered 
services.   
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Six Key Asks   
 
5. The STUC supports the Campaign for Freedom of Information in Scotland 
and supports the ‘six key asks’ of this campaign. Therefore, we believe that: 
 

i. A purpose clause should be added so that the principle of the Bill is about 
giving the public an enforceable right to information from bodies delivering 
public services or services of a public nature. 

ii. There should be a simple system so that people can exercise their right to 
receive and impart information from bodies funded by public money, rather 
than the current system whereby some bodies are covered and some are not. 

iii. Transparency and openness should be part of doing business with the public 
sector so private contractors and voluntary organisations should be included 
in the scope of the Bill. 

iv. All housing associations should be included in the scope of the Bill. The range 
of information proactively disclosed should be extended to include all new 
Scottish Government contracts and tender documents over £10,000 – 
featuring all performance indicators, break clauses and penalty measures – 
and all new local government contracts and tender documents over £500 – 
should be included in full. 

v. Contractors responsible for contracts above certain values should be included 
but the thresholds must be realistic and subject to consultation. 

 
6. The STUC is clear that if these ‘six key asks’ are met within the Freedom of 
Information Amendment Bill that it will improve the general functioning of this 
legislation and address the democratic deficit that currently exists in the delivery of 
public services.  
 
Popularity of FOI 
 
7. FOI is very popular in Scotland and the public acknowledge its importance in 
improving the design, delivery and funding of public services. The Scottish 
Information Commissioner commissioned research in 2011 which revealed that: 
 

• 80% of respondents stated they were aware of the law 
• 89% of respondents agreed that it was important for the public to be able to 

access information held by public authorities 
• even in straitened times for the public sector, only 14% agreed with the 

suggestion that FOI was a waste of public money 
 
8. There is strong public support for FOI to be extended to cover additional 
organisations, with: 
 

• 88% agreeing that trusts providing services on behalf of local authorities 
should be covered,  

• 82% agreeing that housing associations should be covered, 
• 83% agreeing that private sector companies who build and maintain local 

authority schools or hospitals should be covered, and  
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• 73% agreeing that prisons which are run by the private sector should be 
covered.1 

 
STUC’s experience of FOI  
 
9. The STUC, with support from the Close the Gap project, submitted a Freedom 
of Information request to Scottish local authorities which contained the following 
questions: 
 

i. Which services are currently contracted out to, and delivered by, arm’s length 
external organisations? 

ii. Please provide the names of these arm’s length external organisations and 
the services they currently provide. 

iii. Please provide the names of arm’s length external organisations that your 
organisation has established.   

 
10. Local authorities were advised that for the purposes of the FOI request, the 
Audit Scotland definition of an arm’s length external organisation (ALEO) was being 
used. The definition is: “Arm’s-length external organisations as companies, trusts 
and other bodies that are separate from the local authority but are subject to local 
authority control or influence. Control or influence can be through the Council having 
representation on the board of the organisation, and/or through the council being a 
main funder or shareholder of the organisation.” From the responses received to 
date, a number of issues have arisen around the broadness of this definition. Some 
local authorities have advised that in order to obtain information that would fulfil the 
FOI request, each individual department would need to be contacted to ascertain 
what involvement local authority employees have with such external bodies. Using 
Audit Scotland’s definition, this would include organisations such as domestic abuse 
fora, community planning partnerships, licensing boards, and community health 
partnerships, organisations which are not considered to be ALEOs. Other issues 
have become evident, specifically in relation to a local authority’s understanding of 
what an ALEO is, and also details of which ALEOs, if any, are actually delivering 
services for that local authority. One local authority submitted a response from its 
Corporate Procurement Unit stating that it did not contract any ALEOs to deliver 
services. Contrary to this, one ALEO lists on its website that local authority as a 
customer for which it delivers services. When this was communicated to the local 
authority contact, an alternative response was eventually received from the 
Corporate Procurement Unit confirming the contract with the ALEO. This clearly 
raises questions about the accuracy of the information contained within local 
authority responses to the FOI request, and more widely, in terms of trying to obtain 
a complete picture of the number ALEOs currently being contracted to deliver 
services on behalf of public bodies.    
 
Delivering Public Services 
 
11. According to the Chair of the Accounts Commission “As budget pressures 
rise, councils are considering alternative ways of delivering services. This may lead 

                                                            
1 News Release 16th December 2011 http://www.itspublicknowledge.info/home/News/20111612.asp  
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to further and more innovative use of ALEOs.”2 There are 130 major arms length 
organisations in Scotland which are companies, trusts and other bodies that are 
separate from the local authority but are subject to local authority control or 
influence. With this number likely to rise in the future, it is necessary to consider how 
we ensure transparency and consistency of approach across these organisations. 
 
12. Equally the private sector also need to access information, a fact 
acknowledged by the Scottish Government as part of its reform of public 
procurement. Alex Neil, the Cabinet Secretary for Infrastructure and Capital 
Investment, has announced his intention to introduce a Sustainable Procurement Bill 
which will ensure that:  
 

• “public bodies adopt transparent, streamlined and standardised procurement 
processes that are friendly to Scottish businesses; and 

• “that Scottish firms have the right to access information about all contract 
award decisions and to challenge them if they believe the decision is unfair.”3 

 
13. Instead of crafting transparency and information access around specific 
issues, it is more reasonable to mainstream the principled approach about ensuring 
people have the right to access information about public services and those of a 
public nature. A purpose clause contained within the Bill, therefore, seems the best 
and most straightforward approach. 
 
Human Rights  
 
14. The Scottish Parliament must be mindful that it can only pass legislation that 
is compliant with the European Convention on Human Rights (ECHR) and Scottish 
Government Ministers have a positive duty to comply with the ECHR.4 Now that 
Freedom of Information Scotland Act is being amended, the law must be examined 
through a human rights lens and in particular Article 10(1) of ECHR: 
 

“Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas 
without interference by public authority and regardless of frontiers. This Article 
shall not prevent States from requiring the licensing of broadcasting, television 
or cinema enterprises”. 

 
In the case of Társaság a Szabadságjogokért (the Hungarian Civil Liberties Union) v. 
Hungary (2009) the European Court of Human Rights (ECtHR) found a violation of 
Article 10 and concluded that obstacles to hinder access to information of public 
interest might discourage the media and other public interest organisations from 
pursuing their vital role as “public watchdogs”.5  

                                                            
2 Audit Scotland News release ‘ALEOs: Accounts Commission highlights importance of clear 
governance and accountability’ published 16th June 2011 
3 ‘Public sector procurement reform’ Scottish Government News Release 06/02/2012 
http://www.scotland.gov.uk/News/Releases/2012/02/procurement06022012 
4 Sections 29 and 57 of The Scotland Act 1998 
5 Judgment of 14 April 2009 


