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FREEDOM OF INFORMATION (AMENDMENT) (SCOTLAND) BILL 
 

SUBMISSION FROM HIGHLAND COUNCIL 
 

 
What is your general view on the purpose of the Bill and broadly, are you supportive 
of it? 
1.       The Highland Council is generally very supportive of the bill’s purpose 
although it is concerned about the amendments re communications with her Majesty 
etc. and it is noteworthy that the Scottish Information Commissioner’s response to 
the consultation referred to those proposed amendments as “somewhat regressive”.  
 
2. The Council agrees that the amendment bill should provide a greater 
flexibility in determining the lifespans of historical records. The Council understands 
that there is to be further consultation on the time periods and the Council consider it 
very important to have that consultation to promote openness and transparency on 
what is a very important exemption. The Council also shares the concern of many of 
the responses to the consultation about a possible reduction in the timespan for the 
s36 confidentiality exemption particularly where the exemption enables the 
maintenance of confidentiality over deceased(s) persons records.  
 
3. The Council also agrees with the proposed change to the s65(1) offence to 
allow prosecutors more time to prosecute those who deliberately destroy records etc. 
in order to frustrate a freedom of legislation request. 
 
4. The Council is of the view for example that one of the most important 
proposed amendments in the bill is the amendment to permit public authorities to be 
able to refuse to confirm or deny that they hold personal data as that ability is in itself 
a protection of that personal data. 
 
Did you take part in the Scottish Government’s consultation on the Bill and how have 
your views been reflected? 
5. The Council did not take part in the Scottish Government consultation. 
 
The Scottish Government believes the Bill will add strength and clarity to the 
Freedom of Information (Scotland) Act 2002. Do you agree? Does the Bill protect the 
rights to access information? 
6.          The Council agrees in general that the Bill will add strength and clarity to 
the Freedom of Information (Scotland) Act 2002. However the Council are aware that 
the legislation is an opportunity to strengthen and clarify the Freedom of Information 
(Scotland) Act 2002 and only some of the recommendations of the Scottish 
Information Commissioner’s Special Report to the Scottish Parliament of January 
2012 have been taken forward in the proposed amendments. The Council is of the 
view that the Act would be strengthened by more of the recommendations being 
implemented.  
 
7. The Council is also concerned that the proposed amendment to section 2 of 
the Freedom of Information (Scotland) Act 2002 will neither strengthen or clarify, nor 
protect FOI rights and instead have the effect of unnecessarily restricting rights and 
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create an unwelcome precedent with the introduction of a wide-ranging absolute 
exemption which sets aside the public interest. 
 
Royal Exemption 
In response to the Scottish Government’s consultation on the Bill, concerns were 
expressed about the Royal exemption provision (Bill section 1). What is your 
response to the position of the Scottish Government to these concerns?  
8. The Council note the concerns as expressed by the Scottish Government that 
the Scottish legislation should broadly mirror UK legislation on this matter. However 
the Council consider it disappointing that the Ministers have chosen to retain the 
amendment to section 2 of the Freedom of Information (Scotland) Act 2002, which 
will create a new absolute exemption for senior members of the Royal Family. The 
Council notes the Scottish Information Commissioner response to the Consultation 
on this proposed amendment and in particular the Commissioner’s view that this is a 
move away from good practice of having at least the public interest test. 
 
Historical Periods 
In response to the Scottish Government’s consultation on the Bill, concerns were 
expressed about reducing the time limit period (in certain circumstances) of what 
constitutes a historical record (Bill section 4). What is your response to the position of 
the Scottish Government to these concerns?  
9. The Council would agree with the concerns as expressed by the Scottish 
Government in particular that the timespan for the s36 exemption on confidentiality 
should remain at 30 years 
 
Financial Aspects 
The Scottish Government considers the technical changes brought by the Bill will 
have no financial implications for the Scottish Administration, local authorities, other 
bodies, individuals or businesses. What is your response to this? 
10. The Council is of the view that these are not technical changes and that they 
will have cost implications but that the proposed amendments with the exception of 
the amendment to s2 of the Freedom of Information (Scotland) Act 2002 require to 
be made for the transparency, openness and accountability of the Freedom of 
Information process .  
 
Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 
11. The Council did not make comments on the Financial Memorandum. 
 
 
 
 
 
 
 


