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FINANCE COMMITTEE 
 

FREEDOM OF INFORMATION (AMENDMENT) (SCOTLAND) BILL 
 

SUBMISSION FROM COMMISSION FOR ETHICAL STANDARDS IN PUBLIC 
LIFE IN SCOTLAND 

 
 
What is your general view on the purpose of the Bill and broadly, are you supportive 
of it? 
1.    The bill is of a technical nature and we are broadly supportive of it. We believe 
that Sections 1-3 and 5 will have little impact on resources. We do have some 
concerns about the impact of Section 4. 

 
Did you take part in the Scottish Government’s consultation on the Bill and how have 
your views been reflected? 
2.            The Commission did respond to the Scottish Government’s consultation on 
the bill. It is clear from the policy memorandum that our concerns were identified and 
considered. We supported the introduction of a ‘Time limit for proceedings’ but were 
concerned that the time period of 12 months was insufficient. This has been 
addressed in the Bill (section 5). 
 
Our comments in the other areas are detailed below. 
 
The Scottish Government believes the Bill will add strength and clarity to the 
Freedom of Information (Scotland) Act 2002 (FOISA). Do you agree? Does the Bill 
protect the rights to access information? 
3.   We believe the Bill somewhat strengthens and clarifies FOISA. The addition 
of section 5 (‘Time limit for proceedings’) strengthens FOISA and sections 2 and 3 
add clarity. Section1 (‘Royal exemption’), although making it easier to manage 
Freedom of Information across the UK, is likely to increase the period records are 
exempt which seems contrary to section 59 (1) of FOISA. We are concerned that the 
changes introduced under section 4 (‘Historical periods’) could have a negative 
impact on the Freedom of Information system by making it more complex to operate 
and maintain. 
 
Royal exemption 
 
In response to the Scottish Government’s consultation on the Bill, concerns were 
expressed about the Royal exemption provision (Bill section 1). What is your 
response to the position of the Scottish Government to these concerns?   
4.   Currently, communications with Her Majesty, the heir and second-in-line to 
the throne are exempt for a period for 30 years but are subject to the public interest 
test. We note that the Bill introduces an absolute exemption in relation to the public 
interest test and that the Scottish Government intends to amend the historical record 
period to 5 years after the death of the relevant member of the Royal family or 20 
years after the record is created whichever is later. This is likely to increase the 
period records are exempt which seems contrary to section 59 (1) of FOISA. 
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In our consultation response we also suggested that the historical record period be 
consistent with other exemptions under FOISA in order to keep the system simple.  

 
Historical periods 
 
In response to the Scottish Government’s consultation on the Bill, concerns were 
expressed about reducing the time limit period (in certain circumstances) of what 
constitutes a historical record (Bill section 4). What is your response to the position 
of the Scottish Government to these concerns? 
5.   The Bill gives the Government powers to amend historical record periods 
(section 4). We are concerned that the level of flexibility proposed could result in a 
far more complex system with different historical record periods for each exemption, 
for each sub-section of an exemption, for each record format (paper, audio, 
electronic, etc) and for other purposes not yet identified.  We note that any changes 
must be made by affirmative order and that the Government intends to consult prior 
to implementing any changes in this area. 

 
Financial aspects 
 
The Scottish Government considers the technical changes brought by the Bill will 
have no financial implications for the Scottish Administration, local authorities, other 
bodies, individuals or businesses. What is your response to this? 
6.   In the main we agree with this conclusion. However, there may be resource 
implications for Schedule 1 bodies depending on the number of variations introduced 
under Section4. This may require additional resources to ensure that records are 
managed and stored appropriately and staff are properly trained. 

 
Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum? 
7.   We did not comment on the financial assumptions. 
 
 
 
 
 
 
 
 
  


