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I am writing in response to the Finance Committee's Stage 1 Report on the Freedom of
Information (Amendment) (Scotland) Bill - and in light of the Scottish Parliament's stage 1
debate. As I said at the time, I felt the debate raised important issues and I look forward to
continuing to engage with members as we go through the further stages of the Bill.

I would like to thank the Committee for its careful consideration of the Bill. I was very
pleased that the Committee recognised the broad overall support for the Bill and its
intentions and recommended to the Parliament that the general principles of the Bill be
agreed to.

The Committee's report (as did the debate) focused on two key issues, one directly related
to the contents of the Bill - the 'royal' exemption, the other not covered by the Bill but of more
far reaching significance - extension of coverage. I would like to respond in detail to both
these specific issues. I will also provide some more detail concerning the recently published
updated cost report - the issue of costs having arisen in the stage 1 committee sessions.

Finally, as indicated in the debate, I will provide further information on some of the
government amendments I intend to lodge at stage 2.

Section 1 (royal exemption)

I note that the Committee has recommended that section 1 of the Bill be removed.

Before setting out my intentions regarding this provision I think it is important to make clear
why we have proposed this amendment. Whatever the future constitutional arrangements of
Scotland, it is the view of the Scottish Government that we will continue to live in a
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constitutional monarchy with a shared head of state. Relations with the Monarch - as with
any head of state - will continue to be critical.

I also consider it essential in Scotland's interests to ensure the political neutrality of the
monarchy by safeguarding the confidentiality of communications between Her Majesty and
Scottish public authorities. Indeed, many access to information regimes around the world
contain specific provision for the Head of State.

However, having considered the evidence put forward during consultation and in committee,
and having assessed the use of the section 41 (a) exemption in Scotland, I intend to bring
forward an amendment at Stage 2 to remove section 1 of the Bill.

In reaching this conclusion I have considered the experience to date of the application of the
section 41 (a) exemption, noting both that it has been applied in a very limited number of
instances and is generally fully upheld (including in terms of the public interest) in appeals to

.the Scottish Information Commissioner.

I would emphasise that my decision to bring forward an amendment to remove this provision
from the Bill in no way indicates a change in policy to the handling of requests for information
falling within the scope of this exemption. For the reasons set out above, we remain firmly of
the view that communications between Her Majesty and other members of the Royal Family
with Scottish Ministers - and other public authorities - should be handled sensitively and
confidentially, with appropriate application of the exemptions contained within the Freedom
of Information Act. However, I am now persuaded that this can be provided for under
existing arrangements which include consideration of the public interest.

I would also reiterate that, subject to other amendments in the Bill, our intention is to revise
the lifespan of the section 41 (a) exemption. As previously announced, our objective is to
reduce the lifespan from 30 to 20 years, or 5 years from the date of death of the relevant
member of the Royal Family, whichever is the later. While in some instances this in effect
increases the current lifespan of the exemption, critically, its application remains subject to
the public interest. I would also note that the order is subject to affirmative Parliamentary
procedure.

Extension of coverage

I turn now to the second area of contention, though one not directly related to the
Amendment Bill. As the Committee report notes, the issue of extending coverage of the
Freedom of Information (Scotland) Act 2002 was widely raised during the stage 1 inquiry (as
well as in a number of consultation responses).

As the report also notes, the issue of extension has been the subject of a number of
consultations by previous and current administrations. However, as yet, the section 5 order-
making power has not been used. I do not though share the view that the section is not fit
for purpose simply because Scottish Ministers of successive Administrations have not used
the relevant order-making power. And, as noted in the debate, schedule 1 of the Act has
been updated on many occasions under both primary and secondary legislation to ensure it
remains as up-to-date as possible given the changing public sector landscape.

We should also not disregard the many other avenues available to acquire information -
both from bodies subject to the legislation and from those not covered. There is also the
increasing expectation and indeed requirement by means of a range of regulation and
legislation that information will be made available in the public domain. However, as I have
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previously indicated, I am very sympathetic to those who consider that freedom of
information legislation has not adapted as quickly and as flexibly as was initially thought
would be the case.

The committee has invited me to provide details and timings of how the Scottish Government
intends to take forward debate on extension of coverage, clarifying what options are being
considered and the possibility of stage 2 amendments. I am happy to do so - and repeat my
offer to return to the committee in due course to further discuss extension.

As I indicated in the stage 1 debate I intend to set out my intentions regarding extension
before the conclusion of the Bill's progress through the Parliament. This is earlier than
previously indicated when the Scottish Government envisaged a more sequential rather than
overlapping process.

The issues around extension are complex. However, while risking oversimplification, I would
reiterate my agreement with the comments of the Deputy Convenor who identified two
distinct categories of organisation central to the extension question 1) those where rights
have been lost through, for example, outsourcing and 2) those for whom coverage would be
completely new. In the first category fall various arms-length organisations and I suggest
this is certainly an area where early progress could be made. Longer-term I would envisage
a staged approach to moves towards greater extension allowing time for appropriate
analysis of those functions and services undertaken by non public organisations - as
required by the Act.

I confirm that I intend to set out an indication of intentions regarding extension of coverage at
stage 3 of the Bill.

Other Scottish Government Stage 2 amendments

I turn now to other amendments I intend bringing forward at stage 2. I have been guided by
the proposals put forward by the Scottish Information Commissioner - to whom I am grateful
- and can confirm to the Committee that I intend to bring forward amendments incorporating
the duty to regularly report on the use or otherwise by Scottish Ministers of the section 5
powers as well as to widen the scope of consultation beyond those directly affected by the
proposed order.

Indeed, in proposing a requirement to report to the Scottish Parliament I am going beyond
the suggestion of building in regular review of the section 5 power. Nor do I intend this
reporting period to operate as a default trigger for a review of the power to extend. The
section 5 order-making power can be used at any time (subject to appropriate consultation)
and my intention to introduce a regular reporting period should not be seen as a move away
from the option of bringing forward an order at any time.

Costs of request handling

Finally, the issue of costs associated with request handling was raised in the Committee
session with the Bill team. My officials subsequently provided the Committee with a copy of
the cost report published in 2010 which provided data on the costs responding to request,
reviews and appeals. Officials also indicated that an updated exercise had been undertaken
and that they anticipated publishing a report of the findings prior to the stage 1 debate.

As the Committee is aware the latest report was published on 14 November 2012 and
contained figures based on research undertaken earlier in 2012. The 'headline' figure from
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survey data for responding to a request has reduced very slightly - from £236 to £231.
While there is greater fluctuation in figures for reviews and appeals, as significantly fewer
reviews and appeals are handled the data is not as statistically robust.

As in the previous report the survey data has been annualised so that an overall figure can
be estimated for all requests, reviews and appeals handled over the course of a year. The
earlier report produced an annualised total of £552,486 (based on 1802 requests, 147
reviews and 72 appeals). Using 2012 data, the annualised total for 2011 is £525,192 (based
on 1656 requests, 123 reviews and 86 appeals).

The new report provides greater detail on the allocation of time spent by officials in
responding to requests (and also reviews). This data suggests that for both these stages
most time is spent in locating and retrieving information as well as in considering how to
respond - the 'thinking time'. Officials will consider whether improvements in record keeping
as well as in training and guidance can reduce the time spent on these elements in the
interests of reducing overall organisational costs.

Indications are that end of year totals for requests, reviews and appeals in 2012 will all be
higher than in 2011.

Conclusion

I hope that these remarks are helpful in your further consideration of the Bill.

The Stage 1 debate showed strong cross-party support for the principles of the Bill, but with
concerns about two distinct issues. I hope that with the amendments I propose to bring
forward at Stage 2 we will reach a satisfactory resolution to these concerns.

I am copying this letter to the Clerk of the Finance Committee.

NICOLA STURGEON
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