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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

CRIMINAL JUSTICE (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM CROWN OFFICE AND PROCURATOR FISCAL SERVICES – 
SUPPLEMENTARY EVIDENCE 

 
1. I refer to my letter of 20 September 2013 in relation to the financial 
implications of the Criminal Justice (Scotland) Bill. I thought it might be helpful to 
provide some additional information in relation to the shadow marking exercise 
carried out by COPFS to assess the possible impact of the abolition of the 
requirement for corroboration on the numbers of cases which might be taken up if 
this proposal was introduced.  
 
2. A statistically relevant and random selection of cases was identified in the 
region of 950 cases. This sample size was chosen with the aim of obtaining 
estimates that had an accuracy of around +/-5% with 95% confidence. These cases 
had previously been marked by prosecutors in October or November 2012 and were 
then re-marked applying the proposed new test for prosecution and guidance. The 
cases covered all types of offending. The shadow marking decisions were then 
compared with the initial marking to assess the changes in marking due to the 
application of the new test.  
 
3. Six shadow markers were picked to represent a cross section of COPFS staff 
and to reflect the differing experience levels of those engaged in case marking within 
our organisation. A Principal Procurator Fiscal Depute oversaw the marking and 
acted as case reviewer.  
 
4. The cases were selected from cases marked for Solemn proceedings, 
Summary proceedings and those marked No Action.  
 
5. Only some categories of cases marked for No Action are likely to be affected 
by the change in prosecution test and the sample only therefore included those 
which are most likely to be affected namely cases marked for No Action where there 
was insufficient admissible evidence; where there were mitigating circumstances; 
and in a more widely ranging “other” reasons category.  
 
6. The sample size gave results on a service wide basis for COPFS but was not 
specific for geographical Federations.  
 
7. In addition, the sample gave figures for Solemn proceedings generally but did 
not differentiate between High Court and Sheriff & Jury proceedings. 
 
8. The six markers marked about 160 cases each. To avoid any contamination 
of the decision making process, the shadow markers were only given access to the 
Standard Prosecution Report (SPR) and they were not aware of the initial marking. 
The full range of marking decisions was available to them. 
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9. The exercise was intended to demonstrate the impact of the change in 
prosecutorial test on the numbers of cases where application of the new test 
changed the decision to proceed to court, that is those cases where at present we do 
not take action but would do so using the new test; and those cases where at 
present we do take action but where in future we would not. 
 
10. It should be noted that the new prosecutorial test will not have an impact on 
the forum where the cases should be prosecuted i.e. it will not affect whether a case 
is prosecuted in the JP court, Sheriff Court or High Court but the impact is simply 
whether the case is prosecuted or not. 
 
 
Statistical analysis of results 
 
11. The results of the shadow marking exercise had to be weighted having regard 
to the relative numbers of cases for each category that are processed by COPFS 
each year. For example there are significantly more summary prosecutions than 
solemn prosecutions therefore an appropriate weighting had to be applied to the 
results to “multiply” them up to get a service wide perspective. In addition, marking is 
done at individual subject level – assumptions had to be made on the average 
number of subjects per case to convert the figures to case level. A best estimate of 
the change in the number of cases that can be expected, with an associated 
confidence interval with a range of values was calculated with the following results:- 
 
Solemn – 1.06 - resulting in an increase of 6% in Solemn cases. This is calculated 
with a margin of error/confidence interval of between 1.02 to 1.10 i.e. a range of 
potential increase of between 2% and 10%  
 
Summary – 1.01 – resulting in an increase of 1% in Summary cases with a range of 
between 0.99 and 1.04 i.e. a range of 1% reduction to 4% increase in Summary 
business 
 
 
 
 
 
 
 
 
 
  


