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Briefing from the Adviser 

Background 

1. The Revenue Scotland and Tax Powers (“RSTP”) Bill has been introduced by 
the Government to provide the administrative framework and powers required to 
implement Land and Buildings Transactions Tax (LBTT), introduced by the Land and 
Buildings Transactions Tax (Scotland) Act 2013, and Scottish Landfill Tax (SLfT), to 
be introduced by the Landfill Tax (Scotland) Bill. These are the two taxes initially 
devolved under the Scotland Act 2012 but, as that Act includes power to devolve 
further taxes, the intention of the Government is that the administrative framework 
and powers set out in the RSTP Bill should be sufficiently broad to cater for further 
devolved taxes. 

2. The Policy Memorandum introducing the RSTP Bill states the intention in para. 
7 that the Bill has been prepared to reflect Adam Smith’s maxims regarding taxes, 
namely: certainty, convenience, efficiency and proportionate to the ability to pay. 
These four principles are known as the Canons of Taxation and are widely accepted 
by economists today, sometimes with the addition of further canons such as 
simplicity and flexibility. Para. 8 of the Policy Memorandum refers to simplicity as a 
principle of the tax system designed to deliver certainty. Baldly stated, these canons 
appear reasonable and uncontroversial but in their interpretation and application 
there are many issues to be weighed and considered. 

3. The most controversial and difficult to apply of Adam Smith’s canons is that a 
tax should be proportionate to the ability to pay.  This canon is generally interpreted 
today to require that people with equal taxable capacity bear the same tax burden 
and that people with a higher taxable capacity bear a higher tax burden.  The 
difficulties lie in judging taxable capacity and the relative increase in tax appropriate 
to an increased taxable capacity.  For example, one individual may have a 
substantial income but few assets while another has substantial assets but little 
income.  Two individuals may have similar income and assets but one has a 
dependent family while the other does not.  Judgements of relative taxable capacity 
will vary depending on political and social outlook.  This canon is important when 
considering the nature and rules of a particular tax. It is of less relevance when 
considering tax administration provisions such as those set out in the RSTP Bill. 

4. The provisions of the RSTP Bill will meet Smith’s other canons if, taken in the 
context of the LBTT and SLfT, they provide taxpayers with certainty regarding the 
amount and timing of payment of tax, with convenience in calculating and paying the 
tax and with efficiency for both taxpayer and state.  Efficiency has several aspects in 
the context of taxation.  A tax is economically inefficient if it changes taxpayer 
behaviour in unintended ways, perhaps reducing the expected tax take.  It is 
inefficient if the process of administering the tax, including investigations, appeals 
and enforcement, is costly relative to the amount of tax collected.  It is inefficient for 
the taxpayer if the costs of complying with the rules are disproportionate to the 
amounts of tax involved.  The three canons, certainty, convenience and efficiency, 
are clearly relevant to a consideration of the RSTP Bill. 

5. The two additional canons of simplicity and flexibility mentioned above are 
worth bearing in mind.  Complexity in taxation is often the result of years of accretion 
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of new provisions and amendments to old ones but even a new tax system can be 
overly complex if it is based on regulating every potential circumstance rather than 
enshrining principles that can be applied to novel circumstances.  The RSTP Bill is 
intended to be flexible in its potential application to further devolved taxes.  This may 
mean including provisions that are of little relevance to LBTT and SLfT but could be 
vital for administering other taxes.  This may mean that the Bill is more complex than 
it need be if it were simply to cater for the two currently devolved taxes. 

6. Given the intention that the RSTP Bill will also provide for future devolved taxes 
it is worth considering the anatomy of tax administration.  A liability to tax is generally 
triggered by a transaction or event, for example, the purchase of a building (LBTT) or 
a death (Inheritance Tax).  The calculation of the liability may be based on 
transactions or events occurring in a period, for example, an accounting period in the 
case of SLfT or Corporation Tax or the seven years leading up to death in the case 
of Inheritance Tax.  Modern tax systems normally provide for self-assessment on 
grounds of efficiency and the timing of the self-assessment and payment of tax will 
be linked to the triggering transaction or event or the period for which the liability is 
calculated. 

7. Once a self-assessment is received the administering authority will normally 
have a limited time during which they can inquire into the basis and principles of the 
assessment.  The time limit provides the taxpayer with certainty regarding their 
liability.  The authority on the other hand needs powers to investigate where the 
taxpayer has failed to make a return or has made an incorrect return and these are 
normally paired with powers for the authority to amend a self-assessment or make its 
own assessment.  To protect taxpayers, investigatory powers should be tempered by 
required levels of authority within the organisation or by judicial oversight. 

8. Clearly, disputes may arise between the taxpayer and the authority on the 
existence and amount of the liability or on the right of the authority to assess.  Tax 
systems may provide for administrative measures for disputes resolution but there 
will generally be provision for the taxpayer to appeal to the judiciary with further 
appeal by both parties possible in certain circumstances. 

9. As well as the procedures for correcting or determining the amount of tax due, 
the authority should be able to charge interest on late paid tax and also needs power 
to enforce payment where the taxpayer does not pay voluntarily.  As failure to pay 
may be the result of insolvency, the powers of the authority vis-a-vis other creditors 
must be considered. 

10. Tax systems involve payments by the authority to the taxpayers in certain 
circumstances.  These may be the result of downward adjustments arising from 
revised self-assessments or as a result of claims which result in reduced liabilities. In 
Value Added Tax systems, repayments can be the norm for certain categories of 
trader.  There needs to be provision for timely repayment by the authority and 
interest on late repayment.  The authority must also have access to funds to make 
the repayments.  

11. Tax law gives rise to particular problems of interpretation.  The traditional view 
of tax law in the UK was that the canon of certainty required strict interpretation with 
any benefit of doubt being given to the taxpayers.  This gave scope for tax avoidance 
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which relied on escaping the strict letter of the law while clearly breaching its spirit. 
With the introduction of Capital Gains Tax in 1965 and income tax rates rising to 
98% in the 1970s, the tax avoidance industry grew rapidly. 

12. In the case of W.T. Ramsay v CIR in 1981, the House of Lords clarified that the 
principles of interpretation did not require the Court to look at each step in a series of 
transactions in isolation to determine their tax effect.  Where there were a series of 
transactions which were intended to follow one another and where some of these 
steps were introduced for no other reason than to reduce tax, the Court was entitled 
to consider the transactions together in determining their tax effect.  Following on 
from this case, legal interpretation has moved towards a more purposive or 
substantive interpretation. For example, schemes which pay employee bonuses in 
the form of dividends and other payments have been found ineffective in avoiding 
PAYE and NIC in recent years. In the Court of Appeal in 2011, Moses LJ held that, 
since payments ‘arrived in the hands of employees, as they were intended to do, as 
bonuses,’ they were taxable as income from employment and not as dividends 
despite the legal form in which they were paid [HMRC v PA Holdings Ltd]. 

13. Action through the Courts has not eliminated such artificial avoidance despite 
growing success in tackling such schemes. Her Majesty’s Revenue and Customs 
(HMRC) currently claims to be winning over 80% of Cases involving tax avoidance. 
Every Finance Act has introduced new, targeted anti-avoidance rules (TAARs) to 
eliminate the newest schemes, leading to ever-greater complexity in tax law.  In 
2004 the Disclosure of Tax Avoidance Schemes (DOTAS) legislation was introduced 
requiring those promoting tax avoidance schemes to notify HMRC so that 
counteraction could be taken more promptly.  Most recently, the General Anti-Abuse 
Rule was introduced in 2013.  To avoid uncertainty for taxpayers the Rule is narrowly 
focussed on the most clearly abusive schemes and gives HMRC power to counteract 
the tax advantage sought.  

14. Tax avoidance has become a major concern around the world both with 
governments seeking to increase revenues and with citizens suffering reduced 
income and higher taxes as a result of the global recession.  Any tax system should 
try and make the avoidance of tax by means of artificial schemes or arrangements 
as difficult as possible. 

Part 1 – Overview of Act 

15. Section 1 of the Bill sets out the arrangement of the Parts.  Parts 2 and 3 cover 
the establishment and governance of Revenue Scotland and the establishment and 
governance of Scottish Tax Tribunals.  Part 5 puts in place a general anti-avoidance 
rule (GAAR) to address the concerns set out in paragraphs 11 to 14 above. Notably, 
the GAAR is the only provision on the interpretation of tax law.  Parts 6 to 11 cover 
the provisions, other than those specific to LBTT and SLfT, which regulate the 
administration of taxes as set out in paragraphs 6 to 10 above.  Part 12 covers 
general and final provisions.  

Part 2 & Schedule 1 – Revenue Scotland 

16. Revenue Scotland [RS] is currently an administrative Division of the Scottish 
Government.  Section 2 establishes it as a body corporate with its own legal persona 
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and provides in Schedule 1 for its membership, procedures and staffing.  Scottish 
Ministers are to appoint no fewer than 5 and no more than 9 members of RS and 
appoint one of them Chair.  No particular qualifications are specified but elected 
representatives, those holding political office and civil servants are disqualified along 
with the insolvent and those disqualified as directors or charity trustees. Provision is 
made for RS to pay remuneration and reimburse expenses to its members subject to 
the approval of Ministers.   

17. Provision is made for committees (which may include non-voting non-
members) and for the internal delegation of functions to members, committees, chief 
executive or staff. Delegation does not affect RS’s responsibility for the exercise of 
its functions. RS is to employ a chief executive who may not be a member.  The first 
chief executive is to be appointed by Scottish Ministers after consultation with the 
Chair (if one has been appointed) and subsequent chief executives and other 
members of staff will be appointed by RS on terms to be approved by Ministers.  

18. Section 3 of the Bill specifies that RS’s general function is the collection and 
management of devolved taxes.  A devolved tax is any tax specified as such in Part 
4A of The Scotland Act 1998 as amended by The Scotland Act 2012, currently LBTT 
and SLfT. The phrase collection and management is deliberately chosen as it 
corresponds to the responsibility for collection and management of revenue given to 
the UK Commissioners of HMRC in the Commissioners for Revenue and Customs 
Act 2005 (CRCA 2005).  That Act also provides at Section 51(3) that references to 
collection and management of revenue in that or any future enactment shall have the 
same meaning as responsibility for the care and management of revenue in earlier 
enactments.  This means that existing Court interpretations of the power of care and 
management of revenue exercised by the Commissioners of Inland Revenue and of 
Customs and Excise remain relevant in interpreting the new powers of collection and 
management.   

19. In future, if the Courts are called on to interpret RS’s power of collection and 
management of the devolved taxes, they may have regard to Cases decided on the 
similar wording in the CRCA 2005 or earlier enactments. One such case in point is R 
v CIR (ex parte National Federation of Self -Employed and Small Businesses Ltd) HL 
1981 where the power of the Commissioners of Inland Revenue to offer a tax 
amnesty to Fleet Street casuals was challenged.  The House of Lords held that the 
power of care and management of the taxes gave the CIR authority to waive liability 
in appropriate cases.   

20. HMRC and its predecessors also considered that this power provided authority 
to publish extra-statutory concessions where the statute resulted in unfair or 
unintended consequences in particular circumstances.  The Courts have been 
ambivalent regarding the publication of extra-statutory concessions.  Walton J 
expressed the view that one should be taxed by law and not untaxed by concession 
[Vestey and Others v CIR, HL1979] but McNeill J held that issuing such concessions 
was within the concept of good management or of administrative common sense [R 
v Inspector of Taxes (ex p. Fulford Dobson), QB1987]. More recently, Lord Phillips 
MR suggested that the duty of care and management required pragmatism and 
principles of good management in recovering taxes. Thus concessions can be made 
where those facilitate the overall task of tax collection. This fits better with tax 
amnesties and negotiated settlements with taxpayers rather than published 
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concessions supplementing the Taxes Acts. Perhaps for this reason, Finance Act 
2008, s160, provides that the Treasury may by order make provision for and in 
connection with giving effect to any existing HMRC concession. There is a continuing 
programme of giving statutory effect to the existing HMRC concessions under this 
provision. 

21. The Finance Committee may wish to consider whether the function of collection 
and management, understood in the light of existing legislation and judicial 
interpretation, gives clear power to RS to:  

a) Issue a tax amnesty to improve taxpayer compliance; 

b) Negotiate a compromise settlement with a taxpayer where there is disputed 
liability; or 

c) Provide a specific or general concession where tax legislation has unintended 
consequences or results in hardship. 

Taxpayers do not always behave as anticipated by legislation and as commerce and 
society evolve in unanticipated ways RS will need flexibility if it is to fulfil its mandate 
to collect the devolved taxes.  It may be appropriate to specify in the bill that the 
power of collection and management includes but is not confined to the matters in a) 
to c) above. 

22. Section 4 gives RS the power to delegate functions relating to LBTT to the 
Keeper of the Registers of Scotland [the Keeper] and functions relating to SLfT to the 
Scottish Environment Protection Agency [SEPA] but secures both RS’s power to 
direct how delegated powers are to be exercised and its continuing responsibility for 
those functions.  Except where publication would prejudice the effective exercise of 
its functions, information on delegations and directions to the Keeper and SEPA 
must be published by RS and laid before the Scottish Parliament. 

23. Section 5 requires that money received by RS must be paid into the Scottish 
Consolidated Fund but with the power to first deduct repayments and associated 
interest payments.  The importance of the power to deduct repayments was 
illustrated by my personal experience of a Revenue Authority that was required to 
pay all receipts into its country’s consolidated fund.  It could only make repayments 
out of an inadequate monthly Treasury budget which created serious dislocation and 
maladministration of taxes. 

24. Section 6 provides that RS may pay a reward to a person for a service which 
relates to a function of RS.  The explanatory notes give as an example a payment for 
information which leads to the collection of undeclared tax.  Paying informers can 
give rise to legal and ethical issues and could be construed in particular 
circumstances as inducement to commit criminal acts or breach contractual 
confidentiality.  Nevertheless it is a power that most Revenue Authorities have and 
exercise. 

25. Sections 7, 8 and 9 regulate the relationship between Scottish Ministers and 
RS.  RS’s independence is secured by forbidding Scottish Ministers from directing or 
otherwise seeking to control RS in the exercise of its functions without explicit 
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statutory authority.  This is tempered by the requirement that RS must have regard to 
guidance given by the Scottish Ministers, which guidance must be published unless 
publication would prejudice the effective exercise of RS’s functions. Finally RS is 
obliged to provide Scottish Ministers with such information, advice or assistance 
relating to its functions as Ministers may require. Historically, UK taxes were 
collected by Commissioners appointed by but acting independently from government.  
In other countries where taxes were collected by a government department or were 
otherwise subject to government influence, that power has on occasion been 
misused to harass political opponents.  Hence, it is important that RS be able to go 
about its statutory duties without government direction and control. 

26. RS is required by section 10 to prepare, publish and keep up to date a Charter.   
The Charter must set out the standards of behaviour and values that RS will aspire 
to when dealing with people in the exercise of its functions and conversely the 
standards and values which it expects people to aspire to when dealing with RS.  
Taxpayers Charters or Codes are an increasingly common feature of tax systems.  
Realistically, taxpayers will rarely read or be familiar with the legislation.  The Charter 
should set out in plain language what the taxpayer can expect of the Revenue 
Authority and what the Revenue Authority expects of them.  There is no requirement 
in section 10 for RS to consult with stakeholders in preparing or revising its Charter. 
Given the importance of such a Charter in regulating the relationship between RS 
and the public, the Committee may wish to consider whether a statutory duty to 
consult would be appropriate. 

27. In 2013 the European Commission, as part of its action plan to strengthen the 
fight against tax fraud and tax evasion [COM(2012)722 final], consulted stakeholders 
with a view to distilling best practice into a European Taxpayer’s Code.  A summary 
of this consultation was published on 12 September 2013 [TPC Report, TAXUD.D.2 
(Ares 2013) 3252439] and reported that respondents from countries where there was 
a Code mostly know their rights and obligations whereas those from two countries 
that did not have such a Code replied that they did not know their rights and 
obligations.  A Fiscalis Working Group set up in June 2013 with experts from 12 
member states will discuss and prepare a European Taxpayer’s Code. 

28. On 9 January 2014, National Taxpayer Advocate, Nina Olson, published her 
2013 Report to the US Congress urging the Internal Revenue Service to adopt a 
comprehensive Bill of Rights. She commented:  

The Internal Revenue code provides dozens of real, substantive taxpayer rights. 
However, these rights are scattered throughout the Code and are not presented in a 
coherent way.  Consequently, most taxpayers have no idea what their rights are and 
therefore cannot take advantage of them. A Taxpayer Bill of Rights would serve as 
an organizing goal principle for tax administrators in establishing agency goals and 
performance measure, provide foundational principles to guide IRS employees in 
their dealings with taxpayers, and provide information to taxpayers to assist them in 
their dealings with the IRS. [The Tax Times, 9 January 2014, 
thetaxtimes.blogspot.co.uk] 

HMRC published a Taxpayers’ Charter on 12 November 2009. This can be found by 
following the link Your Charter at the foot of the Quick Links box on HMRC’s home 

http://www.hmrc.gov.uk/
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page.  The statutory obligation on RS to prepare and publish a Charter should 
ensure its central role in their dealings with the public. 

29. Sections 11 and 12 cover the cycle of planning and reporting.  RS must 
prepare a plan before the start of each planning period and submit it to Ministers for 
approval. The plan should cover main objectives for the period, measurable 
outcomes and expected activities. Once approved, after modification if appropriate, 
the plan must be published and a copy laid before Parliament.  The first planning 
period will be specified by Ministers and thereafter follow a 3 year cycle.  Reporting 
for the Financial Year is an annual obligation with the report being published, sent to 
Ministers and laid before Parliament.   

30. RS is also given a general power to publish reports and information on matters 
relevant to its functions. For many years, HMRC have published their internal 
manuals which guide their staff in interpreting and applying the legislation.  This has 
proved very helpful to taxpayers and their advisers in avoiding unnecessary 
misunderstanding and confrontation.  While section 12(3) empowers RS to publish 
its internal guidance there is no obligation to do so other than in the case of its 
delegations to the Keeper and SEPA [section 4].  The Committee may wish to 
consider whether RS should be obliged to publish its internal guidance to staff unless 
to do so would prejudice the effective exercise of its functions. 

Part 3 – Information 

31. This part of the Bill provides for the use of information held by RS but restricts 
the disclosure of protected taxpayer information.  Revenue Authorities gather 
information about individuals, businesses and companies of a personal or 
commercially confidential nature. Clear statutory guidance is necessary as to what 
the information maybe used for, with what public agencies it may be shared and 
whether and to what extent it may be made public.  Different countries have different 
approaches to this.  The Policy Memorandum highlights that in Ireland taxpayers 
who have not made timely payment of taxes may have their names published while 
in Norway and Sweden tax returns of individuals are either published or made 
available on request.  The Kenya Revenue Authority publishes a list of the top 
corporate and individual taxpayers each year and holds a ceremony to honour them.  
Such measures are adopted as they are believed to encourage taxpayer compliance.  
In the UK the approach has been to offer confidentiality to encourage full and open 
provision of information by taxpayers.  As a tax adviser, I have from time to time 
needed to persuade clients that information provided to a Revenue Authority will not 
be disclosed to their spouse or to business competitors.   

32. The Policy Memorandum refers to the Government’s published policy on the 
privacy of personal information.  This policy accords with the traditional UK approach 
and the requirements of the Data Protection Act 1998 that information should be:  

 used fairly and lawfully 

 used for limited, specifically stated purposes 

 used in a way that is adequate, relevant and not excessive 

http://www.hmrc.gov.uk/
http://www.scotland.gov.uk/Publications/2010/12/PrivacyPrinciples/
http://www.scotland.gov.uk/Publications/2010/12/PrivacyPrinciples/
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 accurate 

 kept for no longer than is absolutely necessary 

 handled according to people’s data protection rights 

 kept safe and secure 

 not transferred outside the UK without adequate protection. 

It is my understanding that the provisions of the Data Protection Act would not 
prevent the publication of taxpayer information if the RSTP Bill provided for such 
disclosure.  The Policy Memorandum reveals that the Scottish Government 
considered and rejected the view that such publication would enhance compliance.  

33. Section 13 provides that RS may use information held by it in connection with 
one function in connection with any other function.  RS includes for this purpose 
persons to whom it has delegated functions. So, for example, information about a 
taxpayer obtained by the Keeper in connection with LBTT could be passed to SEPA 
to assist it collect SLfT.  In the case of persons to whom RS has delegated functions, 
the definition of function for this section and section 14 is extended to a function 
under any other statute.  This appears to mean that information held by the Keeper 
or SEPA in connection with any of their statutory functions may be used for any other 
function of RS, the Keeper or SEPA.  This wide power to share information between 
RS and any persons to whom it has delegated functions is subject to provisions in 
any statute or agreement prohibiting or restricting the use of information.  The 
agreements in question are those entered into by the UK, Her Majesty’s Government 
or the Scottish Ministers. 

34. The remaining sections of this part, sections 14 to 17, deal with protected 
taxpayer information. This information may only be disclosed by a RS official in one 
of seven permitted circumstances.  Section 14 defines protected taxpayer 
information. The inclusion of the word taxpayer in the term being defined is 
potentially misleading.  The information protected is any information relating to a 
person which RS holds in connection with its functions and which may identify that 
person.  Thus information identifying a person who has provided information on a tax 
evader would also be protected taxpayer information. Information about internal 
administrative arrangements of RS is excluded from the definition whether it relates 
to members or staff of RS or others. Thus information identifying the members of RS, 
its staff and those to whom it has delegated functions is not within the definition of 
protected taxpayer information.  Identifying information is not only information 
specifically identifying the individual but also information from which the individual’s 
identity can be deduced whether alone or in combination with other disclosed 
information. 

35. Section 15 prohibits the disclosure of protected taxpayer information by an 
official of RS except in the seven specified circumstances. A RS official means any 
individual who is or was a member of RS or one of its committees, its chief executive 
or member of staff or is an individual exercising functions on behalf of RS. The Bill 
does not prohibit disclosure by any other person.  For example, a visitor to the 
premises of RS, the Keeper or SEPA who reads protected taxpayer information left 
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on-screen will not commit an offence under the Bill by disclosing it nor will a 
newspaper that publishes such information.  Indeed RS itself as a body corporate is 
not forbidden from disclosing protected taxpayer information except to the extent that 
such disclosure could be interpreted as disclosure by an officer or officers of RS.  

36. The seven circumstances in which disclosure of protected taxpayer information 
is permitted are: 

a) When made with the consent of the person to whom the information relates; 

b) When made in accordance with statutory provisions requiring or permitting 
disclosure; 

c) If made for the purpose of civil proceedings; 

d) If it is made for the purposes of a criminal investigation or criminal 
proceedings or for the purposes of protection or detection of crime; 

e) Where disclosure has been ordered by a court or tribunal; 

f) When it is made to a person to whom RS has delegated functions and for the 
purposes of those functions; and  

g) When it is made to a person (other than one mentioned in (f)) who is 
exercising functions on behalf of RS and for the purpose of those functions. 

Examples of (f) and (g) might be disclosure to SEPA and to an advocate 
representing RS at a tribunal hearing respectively. 

37. Exchange of information between taxing authorities is an increasingly important 
feature of the fight against tax evasion and abusive avoidance.  The exchange of 
information provisions in the UK’s many tax treaties and tax information exchange 
agreements will presumably provide statutory grounds under (b) above permitting 
the disclosure of protected taxpayer information.  Similarly, (d) may permit release of 
information to HMRC as well as the police in many circumstances.  An eighth 
category of permitted disclosure could be considered, namely, disclosure under an 
agreement for exchange of information between fiscal authorities entered into by the 
UK Government or Scottish Government for the purposes of preventing the 
avoidance or evasion of tax.  This would put the legitimacy of such information 
exchanges beyond doubt and avoid the need for a case-by-case consideration of 
whether the conditions in (b) or (d) above applied. 

38. Sections 16 provides for RS officials, in the broad sense of section 15, to make 
a declaration acknowledging the confidentiality of protected taxpayer information.  
Section 17 creates an offence if confidentiality is breached and provides for criminal 
penalties. 

Part 4 & Schedule 2– The Scottish Tax Tribunals 

39. Reading the Bill, a striking contrast is that RS is set up in 11 sections and a 
Schedule of 9 paragraphs while setting up the Tax Tribunals takes 39 sections and a 
Schedule of 42 paragraphs. These provisions for Scottish Tax Tribunals are intended 
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as an interim measure until the Scottish Tribunals structure is put in place by the 
Tribunals (Scotland) Bill.  The expectation is that all devolved tribunals will merge 
into the new structure in 2016. If viewed as a standalone tribunal structure to handle 
LBTT and SLfT appeals, the provisions of the RSTP Bill appear heavily over-
engineered but the structure set out is effectively that of the multi-purpose Scottish 
Tribunals into which the Scottish Tax Tribunals will be merged. 

40. Part 4 and Schedule 2 follow the provisions of the Tribunals (Scotland) Bill 
closely and there are essentially no provisions specific to RS or to taxes in general in 
this Part and Schedule.  The Lead Committee for the Tribunals (Scotland) Bill is the 
Justice Committee and the Finance Committee considered the Bill on 5 June 2013. 
The Bill concluded Stage 1 on 7 November 2013.  There seems little need to 
consider these provisions for Scottish Tax Tribunals further. 

Part 5 – The General Anti-Avoidance Rule 

41. Paragraphs 11 to 14 above briefly outlined the development of anti-avoidance 
judicial principles and legislation in the UK. The Courts, when applying tax laws, now 
place more emphasis on the substance of transactions, rather than focus exclusively 
on their legal form. The express intention of the Government is to include anti-
avoidance rules targeted at specific abuses of the rules of the devolved taxes 
[TAARs].  Given these circumstances, we should consider whether the proposed 
GAAR is a worthwhile addition to the armoury or whether it will create uncertainty 
and confusion in tax compliance. 

42. The most common argument against a GAAR is that it creates uncertainty and 
inhibits taxpayers who may fear that novel or unusual transactions will be attacked 
under the GAAR as tax avoidance.  It is commonplace that the same commercial 
end can be achieved by different routes which will often have different tax 
consequences.  For example, a controlling shareholder and director of a company 
wishing to withdraw money from it has the choice of taking a bonus, paying a 
dividend or taking a loan, each of which has a different tax consequence for the 
individual and the company.  It is simply unrealistic to suggest that the individual 
must chose one of these three without taking note of the tax consequences.  It is 
equally unrealistic to suggest that the revenue authority should be able to demand 
the tax that would arise from whichever of the three courses resulted in the largest 
tax take.  If the director pays himself a salary that is commensurate with the 
company’s circumstances and his duties, then factoring the tax consequences of 
taking the additional money into his choice of method is surely acceptable tax 
planning.  However, if he pays himself the statutory minimum wage despite his 
experience, hard work and the profitability of his company and relies on more lightly 
taxed dividends or loans to fund his day-to-day expenses many, if not most, people 
would regard this as unacceptable or even abusive tax planning, hence, tax 
avoidance. 

43. No one has found an objective way of drawing the line between acceptable 
planning and avoidance but taxpayers need to be able to plan their affairs with some 
reasonable certainty as to the tax they will have to pay.  A landfill site operator 
planning to increase recycling and reduce disposal by way of landfill needs to know 
that Landfill Tax on the tonnage recycled will not be charged under the GAAR.  Two 
different approaches can be adopted to give taxpayers more certainty.  One is to 
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provide an advance clearance procedure whereby the taxpayer can submit the 
planned transaction to the revenue authority and request confirmation that the GAAR 
will not be applied.  This resource intensive procedure is available in the UK for 
certain TAAR’s but even in such limited circumstances the approach of risk-averse 
professional advisers is to submit clearance applications for any transaction, 
however innocent, that could conceivably fall within the circumstances of the TAAR.  
In the case of a GAAR, clearance might be sought whenever there were less tax 
efficient ways to do what was being contemplated and fears of excessive burdens on 
revenue resources are well founded. Wide use of clearance procedures runs counter 
to the principles of a self-assessment system based on voluntary compliance. The 
other approach is the one adopted in the UK GAAR introduced in 2013.  This is a 
General Anti Abuse Rule and is intended to be more narrowly targeted. 

44. The UK GAAR applies to counteract tax advantages that arise from tax 
arrangements that are abusive.  Arrangements are tax arrangements if, having 
regard to all the circumstances, it would be reasonable to conclude that the obtaining 
of a tax advantage was the main purpose, or one of the main purposes, of the 
arrangements.  Tax arrangements are abusive if they are arrangements the entering 
into or carrying out of which cannot reasonably be regarded as a reasonable course 
of action in relation to the relevant tax provisions, having regard to all the 
circumstances.  The legislation goes on to give examples of relevant circumstances 
and indicators of abusive arrangements.  The intention is to catch contrived and 
artificial arrangements while casting no doubt over normal commercial arrangements 
chosen as being less costly in terms of tax.  All applications of the GAAR must be 
referred to the GAAR advisory panel and over time the opinions of the Panel and 
guidance given by HMRC should reduce uncertainty in the application of the GAAR. 

45. The Policy Memorandum at paragraph 61 suggests that the Scottish GAAR is 
broader in its scope than the UK rule or the EU guidance on introducing a GAAR.  
The guidance published by the EU on 6 December 2012 refers to artificial 
arrangements whose essential purpose is to avoid tax and this guidance is certainly 
narrower than section 58 which applies where obtaining a tax advantage is the main 
purpose, or one of the main purposes, of the arrangement.  However, the initial 
difference between the UK GAAR and section 58 seems purely terminological in that 
the UK legislation refers to tax arrangements and section 58 to tax avoidance 
arrangements.  Both apply where the main purpose, or one of the main purposes, of 
the arrangement is obtaining a tax advantage.  The differences between the UK and 
the Scottish provisions arise, first, in the contrast between the definition of abusive in 
the UK rule and artificial in the Scottish rule, and, second, in the absence of an 
advisory panel in the Scottish legislation. 

46. The UK rule defines abusive in terms of the double reasonableness test namely, 
that the arrangement cannot reasonably be regarded as a reasonable course of 
action in relation to the relevant tax provisions. It is not a matter of whether the 
taxpayer honestly believes his actions reasonable or the officers of HMRC personally 
regard them as unreasonable.  The test is whether a dispassionate observer would 
find it reasonable or not that such actions were judged reasonable.  In contrast, 
section 59 of the RSTP Bill provides two alternative tests to determine whether an 
arrangement is artificial.  The first, Condition A, is that the arrangement is not a 
reasonable course of action in relation to the tax provisions in question having regard 
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to all the circumstances. The relevant circumstance include but are not limited to the 
principles on which the provisions are based, the policy objectives of those 
provisions and whether the arrangement is intended to exploit any shortcomings in 
those provisions.  The second, Condition B, is whether the arrangement lacks 
commercial substance.  

47. Condition A does not specify from whose perspective reasonableness is to be 
judged.  From experience, intelligent, good citizens one of whom is a revenue officer 
and the other of whom is a taxpayer can come to the opposite opinion on what is a 
reasonable course of action in respect to tax provisions. The double reasonableness 
test in the UK GAAR implies that judgement should be made from a neutral 
perspective and the required involvement of the Advisory Panel introduces into the 
process individuals who are better placed to make a dispassionate judgement.  
Sections 63 and 64 require RS to give the taxpayer details of why they consider that 
a tax advantage should be counteracted and how they propose to do so and give the 
taxpayer the opportunity to make representations to RS. Section 65 permits the 
officer of RS to act on the basis that a tax advantage might have arisen. But subject 
to that right to make representations, the counteraction can be implemented and tax 
assessed on the basis of RS’s judgement that the taxpayer’s action was 
unreasonable in relation to the tax provisions and that a tax advantage might have 
arisen. The taxpayer’s only remedy will be to appeal to the Tribunal pending which 
the tax must be paid. 

48. Condition B has the appearance of being less subjective, namely, that the 
arrangement lacks commercial substance. The section provides examples of what 
might indicate lack of commercial substance.  Even with the guidance of the 
examples, officers of RS will not necessarily be the best placed to make judgements 
of what is and what is not commercial.  The absence of an advisory panel means 
that the first opportunity for a disinterested judgement will be on appeal to the 
tribunal.  The references to authorised officer throughout this Part of the Bill imply 
that counteraction under the GAAR will be undertaken by a limited group of 
specialists. This may mitigate the risk of over enthusiastic application of the GAAR 
but does not remove the risk of bias or lack of understanding of business conduct. 

49. If and when counteraction under the GAAR is appealed to the Tribunal, section 
62 sets out matters that RS must demonstrate and others that a tribunal or court 
must take into account in proceedings relating to the GAAR. RS must demonstrate 
that there is a tax avoidance arrangement that is artificial and that the counteraction 
is just and reasonable.  The tribunal or court must take into account any guidance 
issued by RS in connection with the GAAR and may take into account guidance, 
statements and other material in the public domain and evidence of established 
practice (all such being extant at the time the tax avoidance arrangement was 
entered into). 

50. The Scottish GAAR in conditions A and B, which determine whether an 
arrangement is artificial and therefore subject to the GAAR, does make reference to 
the principles and policy objectives of legislation and to the precedence of 
commercial substance over form.  An alternative to the GAAR might be to legislate a 
principle of interpretation of devolved tax legislation that required the tax 
consequences of ambiguities, conflicting rules and novel circumstances to be 
resolved in accordance with the principles and policy objectives of the legislation and 
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that economic substance should have priority over legal form.  While this is contrary 
to the principles of interpretation of tax law that were respected thirty years ago, the 
Courts have moved a long way towards this position already.  In financial reporting, 
the precedence of substance over form is well established and is applied as a matter 
of course.  If this is too radical and such principles are only to apply in the case of 
artificial tax avoidance arrangements, then the use of the double reasonableness 
test in Condition A would confirm that the test is intended to be objective, not 
subjective, and the introduction of an advisory panel of independent persons with 
relevant financial and commercial experience would help ensure that Conditions A 
and B are judged in an unbiased way. 

Part 6 & Schedule 3 – Tax Returns, Enquiries and Assessments 

51. Chapter 1 sets out briefly the content of Part 6 of the Bill, covering the core of a 
self-assessment regime.  Chapter 2 sets out sets out a taxpayer’s duties in section 
68 and then elaborates on the final such duty, namely, keeping adequate records 
relating to tax, in the remaining sections 69 to 72 of the chapter. 

52. A taxpayers statutory duties will be to: 

a) Notify RS of taxable activity; 

b) Inform RS if tax is due; 

c) Make tax returns on time; 

d) Take reasonable care that the information in returns is accurate and 
complete; 

e) Assess the tax due; 

f) Pay the tax due at the required time; 

g) Keep adequate records relating to tax. 

The detail of such duties will of course differ from tax to tax but the list is a 
reasonable generic summary of what a taxpayer must do in an effective self-
assessment tax regime. 

Records 

53. The records that must be kept are those that the person requires to make a 
correct and complete return.  The period for preserving these documents comes to 
an end on the relevant day or the end of the enquiry period whichever is later.  The 
relevant day is the fifth anniversary of the day the return is made or, if amended, the 
day the notice of amendment is given.  The enquiry period lasts until the enquiry is 
complete or, where there is no enquiry, until the point where the power of an officer 
to enquire ceases.  As provided in Chapter 4 of this Part, notice of enquiry must be 
given within 3 years of the return’s filing date or if the return is not filed until after that 
date, within three years of filing and the enquiry must be concluded within the same 
period.  The enquiry period will only extend beyond 5 years from the normal filing 
date where the return is late and so in most circumstances the preservation period 
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will be the 5 years from filing of the return or an amendment to it.  RS may specify a 
shorter period than 5 years. 

54. Section 69 gives examples of the records to be kept and gives Scottish 
Ministers powers to specify by regulation what further records require to be kept. 
Section 70 provides that records, or the information in them, may be preserved by 
any effective means but subject to regulation by RS.  A penalty of £3,000 is provided 
in section 71 for non-compliance but the penalty can be avoided if the necessary 
facts can be proved by other documentary evidence. Thus, if the dog has eaten the 
initial records, a penalty can be avoided if the facts can be proved from other 
documents. Finally, section 72 provides that Scottish Ministers may make provision 
in regulations for a buyer to keep records potentially relevant to LBTT even where no 
return is required, i.e. the transaction is not notifiable. This is because subsequent 
events, such as the extension of a lease, can result in a liability at a later date. 

Returns 

55. Chapter 3 sets out provisions for filing, amending or correcting returns. It is 
brief and largely provides for Scottish Ministers to make regulations and RS to 
specify the form of notices.  Filing dates will need to be separately defined for each 
tax and the form of notices may likewise differ. The filing date is the date by which a 
return requires to be made under regulations or any other enactment.  A person who 
has made a return may amend it within 12 months of the filing date or such a date as 
Scottish Ministers may provide.   

56. RS may correct any obvious error or omission in a return by notice to the 
taxpayer and the correction is to be treated as an amendment to the return.  Such a 
correction must be made within 3 years of the filing of the return.  If a taxpayer 
disputes the correction, they may reject it by further amending the return if it is still 
within date for amendment.  If it is outside the amendment period they may give a 
notice rejecting the correction within 3 months of the issue of the note of correction.  
The correction procedure is presumably provided as a simpler mechanism than a full 
enquiry for correcting what appear to be straightforward arithmetical errors or 
mistakes of principle. If the taxpayer rejects the correction, RS will need to open an 
enquiry to pursue the matter further.  

57. In the Policy Memorandum, the aim of the RSTP Bill in respect to time limits is 
stated to be simplicity and certainty in contrast to the multiplicity of time limits in UK 
tax legislation.  I find it a little surprising, therefore, that the 3 year time limit for a 
correction to an assessment is slightly different from the 3 year time limit for an 
enquiry into a return.  The former is simply 3 years from filing the return while the 
latter is three years from the filing date or 3 years from filing the return, if later.  The 
Committee may consider recommending that the correction time limit is the same as 
the enquiry time limit. 

Enquiries into returns 

58. A designated officer of RS may enquire into a tax return after giving appropriate 
notice to the person by whom or on behalf of whom the return was made (the 
relevant person).  A designated officer is a member of staff of RS or other person 
who is, or category of members of staff or other persons who are, designated for the 
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purposes of the Act [section 216]. The time limit for such a notice is 3 years from the 
filing date or the date on which the return was made, if later.  If an enquiry notice has 
been issued in respect of a return no further notice can be issued unless in respect 
of an amendment to the return.  The enquiry may extend to anything in the return, or 
which is required to be in the return, and relating to whether the person is liable to 
the tax and to the amount of tax chargeable.  If the enquiry is into an amendment to 
a return made after an initial enquiry has been completed, the enquiry is limited to 
matters to which the amendment relates or matters affected by it.  This is intended to 
provide the taxpayer with the certainty that the return is final after completion of an 
enquiry. 

59. If the designated officer forms the opinion in the course of the enquiry that the 
self-assessment is insufficient and that an immediate amendment is needed to avoid 
a loss of tax, the officer, by a notice in writing to the relevant person, may amend the 
assessment.  This protects RS against a taxpayer who prolongs an enquiry with the 
sole or main purpose of deferring payment of tax. 

60. If a matter of dispute or uncertainty arises during the course of an enquiry, the 
relevant person and the designated officer may make a joint referral to the Lands 
Tribunal, if the matter at issue is the market value of any land, and otherwise to the 
Tax Tribunal.  While proceedings under a referral are in progress the designated 
officer cannot issue a closure notice in respect of the enquiry nor can the relevant 
person apply for a direction to issue a closure notice.  This sensibly means that there 
is access to a Tribunal where the parties agree to differ without having to conclude 
the enquiry, amend the assessment and appeal.   

61. An enquiry is completed when a closure notice is given and such a notice must 
be given within 3 years of the relevant date. This ensures that an open enquiry 
cannot be left hanging over the taxpayer indefinitely. The designated officer must 
come to a conclusion and issue the closure notice within time. However, the fact that 
a closure notice cannot be issued while proceedings under referral are in progress 
could create practical difficulties.  If the Tribunal were not in a position, for whatever 
reason, to issue its determination prior to the deadline for the closure notice, the 
enquiry would be lost despite the best efforts of the relevant person and designated 
officer to conclude it.  I suggest that, where a determination is awaited, there is a 
case for extending the deadline for a further short period, say, three months after the 
determination. While section 82, dealing with the implementation of a Tribunal 
determination, implies that the conclusion of an enquiry will result in any necessary 
amendments to the return being made, it would put matters beyond doubt if section 
84, which deals with the completion of the enquiry, referred to the making of 
necessary amendments in addition to stating the conclusions reached. 

62. Finally, the taxpayer needs protection against RS opening but simply not 
concluding an enquiry.  The relevant person may apply to the Tribunal for a direction 
that a closure notice be given within a specified period.  This the Tribunal must do 
unless RS shows reasonable grounds for not giving a closure notice within that 
period. 

RS determinations 
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63. Where no return is made by the filing date but RS has reason to believe that a 
person is chargeable to a devolved tax, RS may make a determination to the best of 
its information and belief of the amount of tax to which the person is chargeable.  
The time limit for doing this is 5 years after the filing date or such other date as the 
Ministers may prescribe.  The determination has the same effect as a self-
assessment for the purposes of collection and enforcement.  If the person 
subsequently makes a tax return with respect to the tax in question, the self-
assessment in that return supersedes the determination.  The time limit to make 
such a self-assessment is 5 years after the power to make the determination 
became exercisable or 3 months after the date of the determination, if later.  This 
procedure gives RS power to prompt a person to make a return without the need to 
open a full investigation. 

RS assessments 

64. Where a situation gives rise to loss of tax or an excessive repayment, a 
designated officer may make an assessment of the amount or further amount of tax 
that ought in his opinion be charged to make good to the Crown the loss of tax.  But 
such an assessment can only be made if the loss or situation was brought about 
carelessly or deliberately by the taxpayer, a person acting on the taxpayer’s behalf, 
or a person who was a partner of the taxpayer.  Such an assessment cannot be 
made, however, if the return which gave rise to the loss was made in accordance 
with the basis or practice generally prevailing at the time. This protects the taxpayer 
from being assessed as careless where the generally accepted basis or practice 
applied by them is subsequently overturned by a legal decision or published RS 
advice. 

65. The general time limit for such an assessment is 5 years from the filing date or 
date of the return, if later. However, this is extended to 20 years if the loss of tax or 
situation was brought about deliberately by the taxpayer, agent or partner. An 
assessment to recover an excessive repayment of tax is not out of time if made 
within 12 months of the repayment being made.  There are special time limits where 
the taxpayer is deceased. 

66. A lack of reasonable care resulting in a loss or situation will be regarded as 
carelessness but carelessness can also be attributed where a person finds out that 
information provided earlier to RS is inaccurate and fails to take reasonable steps to 
inform RS. A loss of tax or situation will be regarded as brought about deliberately 
where there is a deliberate inaccuracy in a document given to RS by or on behalf of 
a person. 

67. A notice of assessment must be served on the taxpayer stating the tax due, the 
date of issue of the notice and the time within which any review or appeal against the 
assessment must be requested.  After the issue of the notice the assessment can 
only be altered under certain provisions of the Act.  Section 96 (3) specifies these as 
Part 6 (this part) and Part 5.  The reference to Part 5 does not make sense as Part 5 
deals with the GAAR.  As section 96(2) refers to the time within which reviews and 
appeals must be requested, I believe the reference should be to Part 11 which 
provides for such reviews and appeals. 

Relief in case of excessive assessment or overpaid tax 
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68. A person who believes that they have been assessed to tax more than once in 
respect of the same matter may request relief against the double charge [section 97].  
Where a person has paid tax but believes the tax was not chargeable or is subjected 
to an assessment or determination in respect of tax they believe is not chargeable, 
they may claim for the amount to be repaid or discharged [section 98].  Claim may 
also be made if the tax was paid or charged in connection with an order setting rates 
or changing the scope of tax which was subsequently not approved [section 99].  
The relevant orders for LBTT and SLfT are set out in section 99(3).  Such a claim 
may also include any penalties and interest related to tax paid under the order.  
There is a reduced time limit of 2 years from the filing date or date of the return, if 
later, for claims resulting from an order falling. 

69. RS is not obliged to repay or discharge tax under sections 98 and 99 if to do so 
would unjustly enrich the claimant.  Unjust enrichment can arise where the person 
who paid the tax to RS or who is assessed and is claiming repayment or discharge 
has passed the tax charge on to other parties.  Thus a SLfT payer, being a site 
operator, may have charged their customers an amount in respect of the tax for 
which they are now claiming repayment or discharge.  However, if the taxpayer has 
suffered loss or damage as a result of mistaken assumptions about a tax provision, 
appropriate compensation for that loss or damage may be excluded from the 
determination of whether and to what extent the taxpayer would be unjustly enriched.  
There is also provision for Ministers to make regulations governing reimbursement 
arrangements that will be acceptable as securing that a person is not unjustly 
enriched. 

70. Section 104 lists the circumstances in which RS need not give effect to a claim.  
These are where: 

a) There is a mistake in the claim or in making or failing to make a claim; 

b) Relief is available under other provisions in this Part of the Act; 

c) The claimant could have sought relief within a period now expired but did not 
do so;  

d) The matter is in course of appeal or review; 

e) The claimant knew or ought reasonably have known of the grounds of the 
claim before the determination or withdrawal of appeal or expiry of the appeal 
period; 

f) The amount was paid in consequence of enforcement proceedings or an 
agreement settling such proceedings; and  

g) The amount, while excessive, was calculated in accordance with practice 
generally prevailing at the time. 

The last of these circumstances protects RS against circumstances where as a 
result of a court judgement or otherwise a settled interpretation or practise is found to 
have been wrong.  However, as EU law takes precedence, repayment claims are 
admissible if the previous practice is found to have breached EU law. 
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71. The procedure for making claims is set out in sections 105 to 108 and in 
Schedule 3.  The time limit for claims is 5 years after the date by which the return 
relating to the repayable tax, determination or assessment is required to be made. 
Schedule 3 provides for similar record keeping requirements, amendments, 
corrections, enquiries and completion of enquiries and appeals as there are for 
returns. Records must be kept for 3 years after the making of the claim, the 
completion of an enquiry or the expiry of the enquiry period into an amended return, 
whichever is latest. An amendment to a claim can be made in the 12 months after 
the claim. A correction by RS must be made within 9 months of the claim and may 
not be made while an enquiry continues.  A correction is of no effect if rejected by 
the claimant within 3 months. RS may give notice of enquiry, but must also complete 
the enquiry, within 3 years of the claim being made. An appeal against a conclusion 
or amendment made by a closure notice must be made within 30 days of the closure 
notice. There are special provisions for partnerships. Where RS is otherwise 
prevented from making assessments, the claim may reopen the opportunity to make 
an assessment relating to the grounds of the claim. Tax paid as part of a contract 
settlement and believed to be excessive may also be subject to a claim.   

Part 7 – Investigatory Powers of Revenue Scotland 

72. This Part deals with the powers of RS to request, inspect and copy documents 
and digital records and enter premises and inspect assets and take samples, all for 
the purpose of determining tax liabilities. Powers of this nature are clearly necessary 
to deal with tax evasion and aggressive tax avoidance but must be balanced against 
the citizen’s right to privacy and confidentiality. As much as possible should be done 
by request and with the consent of the taxpayer but there will be circumstances 
where RS either does not know the identity of the taxpayer or where there is a 
serious risk of evidence being destroyed if the parties are forewarned. 

73. RS will designate a staff-member or category of members or other persons as 
investigation officers.  The terms designated officer and designated investigation 
officer are used at various points throughout this Part. Designated officer is defined 
in section 216 in respect of the purposes of the Act as a whole.  It appears from the 
context in which the terms are used that a designated investigation officer is senior 
to a designated officer. The latter may issue a third party notice with the approval of 
the taxpayer or the Tribunal, for example, but the application to the Tribunal must be 
made by or with the approval of the former. It might be helpful if section 111, when 
defining designated investigation officer clarified the relationship between the two 
categories. 

74. A persons’ tax position is broadly defined as is carrying on a business. 
Statutory records are all the documents required to be kept and preserved under the 
Act but, except in the case of business records, are confined to records for periods 
which have ended.  Information and documents also cease to be statutory records 
when the required period of preservation has expired. 

Information and documents 

75. Different rules apply depending on whether information and documents are 
requested from the taxpayer or someone else, a third party. In both cases, the 
designated officer must require the information or document in writing and the 
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information or document must be reasonably required for checking the taxpayer’s tax 
position. Its provision by the person addressed must also be reasonable.  A third 
party notice cannot be given without either the taxpayer’s agreement or the approval 
of the Tribunal.  An officer may also seek the Tribunal’s approval to issue a notice 
with a view to limiting the subsequent right of the taxpayer to appeal against the 
issue of the notice.  Where the Tribunal is satisfied that it would prejudice the 
assessment or collection of tax, it may waive the requirement that the person to 
whom the notice is addressed be informed of the need for the documents and given 
the opportunity to make representations.  In the case of a third party notice, it may 
waive on similar grounds the requirement to provide the taxpayer with a summary of 
the reasons why the information is required together with a copy of the third party 
notice.  Applications to the Tribunal must be made by or with the agreement of a 
designated investigation officer. 

76. In some circumstances, RS may not know the identity of a taxpayer or 
taxpayers.  If information is reasonably required to check the tax position of such 
persons, a designated investigation officer may by notice require a person to provide 
information or documents. A designated officer may also give such a notice but only 
with the approval of the Tribunal. The Tribunal must be satisfied that the information 
is not only reasonably needed to check a tax position but that there is reason to 
believe that the unidentified persons may have failed or may fail to comply with the 
law relating to a devolved tax, that such failure will prejudice the assessment or 
collection of tax and the information is not readily available from another source.  
This section seems odd for two reasons.  If a designated investigation officer may 
issue a notice without reference to the Tribunal, there seems no need for a 
designated officer to have the power to issue such notice with the Tribunal’s 
approval. Secondly, it seems odd that the Tribunal, who may be expected to be 
impartial, must satisfy themselves of a stricter set of conditions than a designated 
investigation officer. 

77. The rules for third party notices are adapted in sections 120 and 121 to the 
circumstances of groups of companies and for partnerships. Section 122 provides 
the power for a designated investigation officer to give a notice in writing to a person 
which requires information necessary to identify a potential taxpayer. Amongst the 
conditions necessary for such a request are that the person obtained the relevant 
information in the course of carrying on a business.  Sections 123 to 126 make 
further provision about the form and content of information notices and the 
requirements of complying with them. 

78. Information notices are restricted to documents in the possession or power of 
the person to whom the notice is given. A document that wholly originates more than 
5 years before the date of the notice may only be included if the notice is given or 
authorised by a designated investigation officer.  Where the taxpayer is deceased 
the information notice may not be given more than 4 years after death.  An 
information notice cannot require information relating to the conduct of a pending 
review or appeal or journalistic material.  An information notice may not require 
certain personal information, for example, health records. 

79. An information notice may not be issued for a tax and for an accounting period 
for which a return has been made, unless there is an open enquiry or claim for the 
period, or unless a designated officer has reason to suspect that tax has not been 
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assessed, an assessment is insufficient or relief given is excessive.  In other words, 
where a taxpayer has made a return, the information notice must be part of an 
enquiry, claim or in consideration of a revenue assessment. 

80. Information or documents for which a claim to confidentiality of communications 
between a client and professional legal advisor could be maintained in legal 
proceedings are regarded as privileged and cannot be required in an information 
notice. Likewise an auditor cannot be required to provide information held in 
connection their audit function or produce documents which are their own property 
and were prepared in connection with their audit duties.  It is notable that there is no 
protection for information and documents relating to communication between a client 
and tax adviser in respect of giving or obtaining tax advice. Such protection is 
provided in respect to reserved taxes by paragraph 25 of Schedule 36, Finance Act 
2008. 

81. The policy memorandum at paragraph 97 states that the Scottish Government 
takes the view that such protection would unduly hinder efforts to tackle tax 
avoidance.  The advantages of being able to request information and documents 
relating to tax advice where artificial tax avoidance is suspected are clear.  But it is 
important to remember that most tax advice is not about artificial avoidance but 
about liabilities and how they are calculated; alternative interpretations of tax 
provisions and their relative merits; or about alternative but fully commercial ways of 
transacting that may have differing tax liabilities attached.  A taxpayer is obliged to 
make a return of information relating to their liabilities to RS.  The lack of protection 
for tax advice means that all discussions about what to include in the return and how 
to calculate the liability are also potentially the subject of an information return to RS. 

82. The availability of quality tax advice for taxpayers is a clear public benefit and 
promotes tax compliance.  The lack of protection for tax advice may undermine this 
in two ways.  Taxpayers are less likely to have full and frank discussions with their 
tax advisers if they know that such discussions may have to be disclosed to RS.  
This is likely to damage tax compliance. Those who do wish to keep their tax advice 
confidential will engage a lawyer for the purpose.  This may restrict the supply of tax 
advice available in the professional services market. 

Premises and other property 

83. A designated officer may enter a person’s business premises to inspect the 
premises or business assets and documents that are on them, provided there is 
reason to believe the inspection is reasonably required to check on the person’s tax 
position.  Any part of the premises used solely as a dwelling is excluded from this 
power.  The premises, assets and documents of a third party may similarly be 
entered and inspected to check the tax position of a person or class of persons but 
the relevant third parties and documents for this purpose will be specified in an order 
by Ministers.   

84. Unless the inspection is carried out by, or with the agreement of, a designated 
investigation officer, it must be carried out at a time agreed with the occupier or at 
least 7 days notice of the inspection must have been given.  If carried out without 
agreement or prior notice, a notice in writing must be provided to the occupier at the 
commencement of the inspection or, if the occupier is not present, given to the 
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person in charge of the premises at the time or, if none, left in a prominent place.  
The notice must state the possible consequences of obstructing the officer and, if the 
Tribunal has approved the inspection, the notice must state so. 

85. With some variations to the conditions, there is a similar power to inspect 
premises for the purpose of a valuation relevant to checking a person’s tax position.  
This power is not limited to business premises as the valuation of residential property 
can clearly be relevant to LBTT.  

86. The Tribunal may be asked to approve an inspection of each of the three types 
above with the result that penalties can be charged subsequently for failure to 
comply or obstruction.  The application must be made by or approved by a 
designated investigation officer.  The conditions for approval are different for an 
inspection of business premises and for a valuation, and the decision of the Tribunal 
is final. 

87. The inspection powers include the power to mark assets to indicate that they 
have been inspected; to obtain and record information regarding the premises, 
property, assets and documents inspected; and to take samples of material on the 
premises for the purpose of checking a person’s tax position. Documents may not be 
inspected under the inspection power if they could not have been the subject of an 
information notice given to the occupier at the time of the inspection. 

Further investigatory powers, reviews, appeals and offences 

88. Powers to copy, make extracts and remove documents are set down and the 
interests of the person producing the documents protected.  The powers over 
documents are extended to information recorded in other ways and specifically in 
computer systems. The designated officer is entitled to require assistance in 
accessing, inspecting and checking the operation of any computer system, 
associated apparatus or material used in connection with a relevant document.  A 
specific penalty of £300 is provided for obstructing the exercise of these powers or 
for failing to render requested assistance in a reasonable time. It seems odd that the 
penalty is specified here in Part 7 while the general penalty of £300 for failure to 
comply with an information notice or obstructing an inspection is levied under section 
167 in Part 8. 

89. Section 144 sets out the rules for review or appeal of information notices. It is 
not possible for a person to appeal against the giving of a notice or a third party 
notice if the Tribunal had approved the notice, nor can a person appeal against a 
requirement to produce information or documents that form part of their statutory 
records. The permissible grounds of review or appeal in other cases are set out in 
the remainder of the section. Section 145 sets out the consequences of the 
conclusion of a review or the disposal of an appeal.  The decision of the Tribunal on 
an appeal against an information notice is final. 

90. Concealing, destroying or otherwise disposing of documents specified in an 
information notice, or doing so after having been informed in writing by a designated 
officer that they may be so specified or that an application to the Tribunal is intended, 
is an offence.  On summary conviction the penalty is a fine not exceeding the 
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statutory maximum or on conviction on indictment, imprisonment for a term not 
exceeding 2 years or a fine or both. 

Part 8 – Penalties 

91. Penalties are an integral part of a tax system.  Certain acts of tax evasion will 
constitute fraud or will otherwise be subject to criminal prosecution under other 
legislation.  But the immediate financial benefits of tax evasion need to be countered 
in tax legislation by both criminal penalties for more serious offences and civil 
financial penalties for other failures. Experience with UK taxes provides some 
valuable lessons.  In the past the taxes administered by the former Inland Revenue 
had penalties which had to be levied in each instance and which were subject to a 
broad degree of discretion in amount.  On the other hand VAT penalties, 
administered by the former Customs and Excise, were automatic, invariable and 
severe.  Over time it was realised that the Inland Revenue penalties were an 
insufficient deterrent due to likelihood that they would not be levied or would be 
substantially mitigated. The VAT penalties brought the system in disrepute, on the 
other hand, due to the lack of warning, the speed with which they escalated to 
substantial sums and the lack of discrimination between compliant taxpayers with a 
temporary problem and persistent offenders.   

92. Even before the two departments merged into HMRC their penalty regimes 
were converging to a system of more automatic penalties which were not overly 
penal initially but built up with continued non-compliance and which distinguished 
between generally compliant and persistently non-compliant taxpayers. In the case 
of penalties for mistakes, errors, failure to return income and similar, the penalties 
can be varied to recognise voluntary disclosure, seriousness of the offence and co-
operation in putting matters right.  It is important that the penalty system be 
comprehensible to the taxpayer otherwise it will fail to encourage good taxpayer 
behaviour. 

93. Part 8 provides in Chapter 2 for penalties for failure to make returns or pay tax.  
While much of the detail of the penalty system will be specified by Ministers in 
regulations, the skeleton provided in the Bill shows that the intention is for a system 
that avoids double penalties for the same offence, gives recognition to taxpayer 
disclosure and cooperation, allows for agreement for deferred payment, recognises 
that special circumstances may merit remission, suspension or compromise and 
accepts that there can be reasonable excuse for failure to make a return or pay tax.  
Reasonable excuse is a term used in UK tax law which has been considered in a 
good number of court decisions.  So there will be precedent available to help apply it 
in respect of devolved taxes. 

94. Penalties for errors are dealt with in Chapter 3 and can be levied not just on the 
person submitting the document but also on someone who provides false information 
to or withholds information from the person submitting the document. A penalty is 
also due for unreasonable failure by a person to notify RS that they have been 
under-assessed.  A penalty due for a careless error may be suspended to encourage 
future good behaviour. The penalties in this Chapter may be remitted, suspended or 
compromised in special circumstances and may be reduced where there is 
disclosure. 
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95. Unlike the previous two Chapters, Chapter 4, covering penalties relating to 
investigations, provides for the amounts of penalties, their assessment and 
enforcement.  The penalty for failure to comply with an information notice or 
obstruction of an inspection is £300 but with a continuing daily penalty of £60 for 
each day on which the failure or obstruction continues after the imposition of the 
initial penalty. Penalties for careless or deliberate inaccuracies in documents may be 
up to £3,000 for each inaccuracy.  There is provision for Ministers to increase these 
penalties from time to time in line with inflation.  If a designated officer allows further 
time to someone required to do something and it is done within that extended time 
limit penalties under failure to comply or obstruction will not be levied and reasonable 
excuse is also recognised as a defence against these penalties. 

96. Rather oddly, sections 171 and 172 in this Chapter forbid the concealing, 
destroying or disposing of documents which are the subject of an information notice 
or where the person has been informed that a notice will, or is likely to, be issued.  
Sections 146 and 147 in Part 7 provide that such concealing, destroying or disposing 
of documents is an offence subject to criminal penalty.  It would seem more in line 
with the plan of the Bill if sections 171 and 172 forbidding the activity appeared in 
Part 7 and the two penalising sections appeared in Part 8. 

97. Sections 175 and 176 give rules and time limits for assessment and payment of 
penalties. Payment of the penalties may be enforced as if they were assessments to 
tax.  Where a daily penalty is assessed for continuing failure to comply with a notice 
under section 119 (information required to identify an unknown taxpayer or 
taxpayers) and the failure continues for more than 30 days after that assessment, a 
designated officer may apply to the Tribunal for an increased daily penalty provide 
the person has been notified of the intended application. The limit for such an 
increased penalty is £1,000 per day.  Where a person is subject to a penalty under 
section 167 (failure to comply or obstruction) and continues with that failure or 
obstruction and the designated officer has reason to believe the tax lost as a result 
will be significant, he may apply to the Upper Tribunal for an additional, tax-related 
penalty to be imposed.  This penalty is in addition to any others levied. 

98. Finally, Chapter 5 provides for a penalty to be imposed where a person fails to 
register for SLfT or to amend their registration when required to do so. The Minsters 
are empowered to make regulations specifying the penalties and the procedures for 
issuing, appealing and enforcing them. 

99. While much of the detail of the penalty regime and its operation remains to be 
filled in with Ministerial regulation, the skeleton in the Bill is capable of supporting a 
regime which is firm but fair and provides an effective encouragement to good 
taxpayer behaviour.  

Part 9 – Interest on Payments Due to or by Revenue Scotland 

100. This Part provides a framework with the detail of rates and dates to be filled in 
by Ministerial regulation.  It provides for payment of interest by those who pay tax or 
penalties late.  It also provides for RS to pay interest on repayments of tax, penalties 
or interest overpaid.  Interest on unpaid tax will run from 30 days after the date 
specified for payment while interest on penalties runs from the date the penalty was 
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due to be paid. Repayment interest will be calculated from the date the tax, penalty, 
interest or deposit was first made to the date the repayment was issued.  

101. The reciprocal nature of the obligation to pay interest and the dates for its 
calculation suggest that interest is intended as a financial matter rather than as part 
of the penalty regime.  In the past in the UK tax system, interest was viewed as if it 
were a daily penalty for continuing failure to pay.  This led to pressure to waive 
interest, along with penalties, where the late payment was an innocent error or as a 
quid pro quo when the taxpayer conceded matters in dispute. This culture of interest 
as an imposition was fostered by the lack of reciprocity.  Repayment interest, if 
provided for at all, was only paid where the repayment was made late and the 
legislation typically allowed the revenue a year to make the repayment.  HMRC and 
its predecessors have had to work hard to reach the current position where interest 
is understood on both sides as financial recompense. 

102. In setting interest rates, Ministers must take account of market rates.  If interest 
on late payment is too low, businesses will use late payment of tax as cheap funding.  
If the interest on tax repayments is higher than available on deposits in the market, 
people will overpay tax deliberately.  It is inevitable as a result that rates charged on 
late payment will be higher than those paid on repayments. 

Part 10 – Enforcement of Payment of Tax 

103. This part deals with the collection of tax, penalties and interest due to RS.  RS 
is empowered to demand the sum due from the person who owes it and, on payment, 
must provide a receipt if requested. I suggest that issuance of a receipt or similar 
statement should be automatic. Paragraph 2(4) of Schedule 3 requires documentary 
evidence that tax has been paid as a condition of a repayment claim and taxpayers 
may not be aware when they pay the tax that a repayment may be due at a later 
date. 

104. Where a payment method results in a fee or charge to RS, for example, in 
payment by credit card, Ministers are empowered to make regulations governing 
fees to be charged to payers.  These fees may not exceed RS’s reasonable costs in 
paying the fee or charge. 

105. A certificate of a designated officer that, to the best of their knowledge and 
belief, a sum due to RS has not been paid is sufficient evidence that it is unpaid.  It is, 
of course, a matter for a Court to decide whether to accept the evidence or not.  Tax 
due and payable may be sued for and recovered from the person liable to pay it as a 
debt due to the Crown. Proceedings may be taken in the Sheriff Court or the Court of 
Session, sitting as the Court of Exchequer.  Provision is made for obtaining a 
summary Sheriff’s warrant for payment of unpaid tax. This empowers collection by 
the sheriff officer by attachment, money attachment, earnings arrestment or 
arrestment and action of furthcoming or sale. Unpaid penalties and interest may be 
collected under these provisions as though they were an amount of unpaid tax. 

106. Finally, this Part makes provision for a designated officer to obtain contact 
details of a debtor from a third party.  The third party must be a company, local 
authority or a person who obtained the information in the course of business.  
Charities or persons acting on behalf of charities in the provision of services that are 
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free of charge cannot be asked for contact details.  This is presumably so that the 
vulnerable can seek debt counselling or welfare from charities without fear of being 
pursued.  A notice to provide the contact information may be subject to a request for 
a review or an appeal but only on grounds that compliance with the request would be 
unduly onerous. The penalty for non-compliance is £300 and Ministers have the 
power to increase this from time to time in line with inflation. 

Part 11 – Reviews and Appeals 

107. Section 198 lists appealable decisions of RS.  These are also decisions where 
the person aggrieved by the decision may request a review. The list is 
comprehensive but certain matters are specifically not appealable: 

a) A third party information notice which has been approved by the Tribunal 
[section 144]; 

b) A request in an information notice to produce statutory records [section 144]; 

c) The giving of a RS determination (the remedy is to make a self-assessment); 
and 

d) The giving of notice of enquiry into a return or claim. 

These non-appealable decisions seem reasonable and are not oppressive to the 
taxpayer or other parties. 

108. Sections 199 to 205 provide for RS to review its appealable decisions at the 
request of the person aggrieved by the decision.  Procedures and time limits are 
specified and the conclusion of the review has the force of a settlement agreement, 
which essentially means that it is to be treated as if it is a decision by the Tribunal on 
appeal [section 211(2)].  If the aggrieved person is dissatisfied with the conclusion, 
then the matter may proceed to mediation, a settlement agreement or an appeal to 
the Tribunal.  HMRC reviews are a relatively recent feature of the UK tax system and 
have generally been welcomed.  They provide reassurance to the aggrieved person 
that they are not the victim of an over enthusiastic officer and they give the Revenue 
the opportunity to step back from an entrenched position.  Review should be a 
worthwhile and cost effective way of settling disputes. 

109. Sections 206 to 209 set out the rules for appeals to the Tribunal by a person 
aggrieved by a decision.  A notice of appeal cannot be given: 

a) Against a decision to amend a self-assessment during the course of an 
enquiry; 

b) Once a review has been requested and before it is concluded; 

c) Where the appellant has entered into a settlement agreement and has not 
withdrawn from it. 

These exceptions seem reasonable, as an appeal will be competent once the 
relevant process is concluded.  The rules for conduct of appeals and the appropriate 
Tribunal are found in Part 4 of the Bill. 
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110. Both the review and appeals procedures permit RS to accept notices 
requesting review or appeal outside the provided time limit.  If RS does not permit 
the late application, the Tribunal may do so.  RS may grant the late application if they 
are satisfied that there was reasonable excuse for the late notice and that the 
application was made thereafter without reasonable delay.  This mirrors a provision 
in the UK tax code where there is considerable guidance from court decisions.  
Reasonable excuse has included illness, absence from the country, and personal or 
business crises but the courts have emphasised the importance of making an 
application as soon as the impediment has passed. 

111. The requesting of a review or making of an appeal does not automatically 
postpone payment of tax, penalties or interest.  However, Ministers may make 
regulations to provide for postponement, or partial postponement, of payment 
pending the outcome of the review or appeal.  The Policy Memorandum states that it 
is the Government’s intention to provide for postponement in the case of LBTT but 
not in the case of SLfT where the taxpayer has already collected the tax from a third 
party.  It is important that postponement is not automatic as earlier tax provisions in 
the UK, which provided for automatic postponement on appeal, resulted in many 
vexatious appeals which had no substance.  However, a person faced by an 
unexpected tax liability surely has a right to postpone payment until such time as the 
liability has been definitely established.  The power to regulate postponements 
includes the power to a permit requests to the Tribunal for postponement and for 
appeals against RS and Tribunal decisions on postponement.  This will be an 
important protection for the taxpayer. 

112. Section 211 is a single section but deals with an important matter, settlement 
agreements.  Where a matter is under review, mediation or appeal, the taxpayer and 
RS may agree the matters in question and the agreement has the force that the 
conclusion of the review, mediation and appeal would have had.  The taxpayer has 
30 days from the agreement to withdraw.  An agent may act for the taxpayer in such 
a settlement agreement.  This should lead to early settlement of many cases without 
the need to complete formal proceedings.   

113. The Bill provides special rules where there are joint buyers or trustees in a 
LBTT case.  These rules ensure that each party or trustee is informed of and has a 
right to participate in a review, mediation or appeal and is bound by the outcome. 

Part 12, Schedules 4 & 5 – Final Provisions 

114. This Part is essentially the housekeeping section. Some key terms are defined 
in section 216 and Schedule 5 lists terms used in the Bill and indicates where their 
definition may be found.  Section 218 governs the making of Order and Regulations 
under the provisions of the Bill and indicates whether the affirmative or negative 
procedure applies to them. Section 219 gives Ministers broad powers to make 
incidental, supplementary, consequential, transitional, transitory or saving provisions. 
And Schedule 4 makes minor and consequential amendments and repeals of 
enactments. 

115. Sections 221 to 223 modify the provisions of the Bill in respect to the Crown 
and Crown land.  Section 224 provides for commencement, which is substantially 
determined by order of the Scottish Ministers with the exception of the sections 
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relating to subordinate legislation, ancillary provisions and the Crown, which come 
into affect on the day after Royal Assent. 

116. From the day after Royal Assent the Bill becomes the Revenue Scotland and 
Tax Powers Act 2014.  


