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European and External Relations Committee 
 

2nd Report, 2014 (Session 4) 
 

Report on the Scottish Government's proposals for an independent 
Scotland: membership of the European Union 

 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. If there is a vote in favour of independence in September‘s referendum, the 
Scottish Government has made it clear that it would seek to become a Member 
State of the European Union (EU) on the day on which Scotland became 
independent, namely 24 March 2016, 18 months after the referendum. Following 
the referendum, the 28 EU Member States would therefore need to consider how 
they wished to respond to this situation and whether they would be willing to 
facilitate a seamless continuation of Scotland‘s membership of the EU, which is 
the position of the Scottish Government. The alternative would be for the EU 
Member States to insist that Scotland should become an independent state before 
applying for EU membership through the conventional legal route of Article 49 of 
the Treaty on European Union (TEU), with all the resulting consequences for the 
acquired rights of EU citizens and the EU single market. The conventional legal 
basis for enlargement, where a candidate seeks membership from outside the EU, 
is Article 49 of the Treaty on European Union. The Scottish Government states 
that an independent Scotland would be starting from a different position, by virtue 
of already being part of the EU since 1973.1 

2. In examining the Scottish Government‘s proposals in relation to EU 
membership for an independent Scotland, this inquiry has sought to understand 
more fully the position that Scotland would be in following a vote for 
independence. The European and External Relations Committee (the Committee) 
recognises that the EU institutions and decision-making processes are complex, 
and a key purpose of this inquiry has been to present an accessible and 
informative report which not only scrutinises the Scottish Government‘s proposals, 
but also provides greater clarity for voters – to the extent that this is possible – on 

                                            
1
 This last two sentences of this paragraph were agreed to (by division):  For 4 (Christina McKelvie, 

Clare Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex Rowley, Jamie 
McGrigor) Abstentions 0. 
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the question of EU membership should Scotland become independent. In trying to 
achieve these aims, the Committee feels that the inquiry has served to highlight 
the large number of issues that would need to be addressed in relation to EU 
membership following a vote for independence. 

3. The Scottish Government states that a renegotiation of the EU Treaties 
under Article 48 of the Treaty on European Union might present a relevant legal 
basis for membership to be negotiated without any hiatus in Scotland‘s 
membership of the EU.2 The Scottish Government proposes this as a means of 
ensuring continuity in Scotland‘s membership. This inquiry set out to scrutinise the 
Scottish Government‘s proposals as set out in its White Paper ―Scotland‘s Future: 
Your Guide to an Independent Scotland‖3 and its more detailed paper, ―Scotland in 
the European Union.‖4  During the inquiry the Committee heard evidence from 
experts on the EU, including a range of academics and former government and 
European Commission officials.5 The Committee also received a number of 
responses to its call for written evidence on this inquiry.6 7  

4. The Committee notes that representatives of the EU institutions have 
refrained from commenting on the specific scenario of Scottish independence. In 
evidence to the Committee, the Deputy First Minister (DFM) stated— 

―The Commission has been very clear that it will give that opinion only on 
being asked to do so by a member state. Right now, the member state is the 
UK Government. I repeat the invitation to the UK Government.‖8 9  

5. The Committee notes that the UK has made no approach to the European 
Commission. Representatives of the EU institutions have consistently stated that 
when ―part of a territory of a Member State ceases to be part of that State, … the 

                                            
2
 This sentence was agreed to (by division):  For 4 (Christina McKelvie, Clare Adamson, Roderick 

Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex Rowley, Jamie McGrigor), Abstentions 0. 
3
 Scottish Government. Scotland‘s Future: Your Guide to an Independent Scotland‖. Available at: 

http://www.scotland.gov.uk/Publications/2013/11/9348/downloads [Accessed April 2014]. 
4
 Scottish Government. Scotland in the European Union. Available at: 

http://www.scotland.gov.uk/Publications/2013/11/5894  [Accessed April 2014]. 
5
 The Committee would like to thank all of those who gave evidence to the Committee. A list of 

witnesses can be viewed at Annexe B. 
6
 The Committee would like to thank all of those who submitted written evidence. The written 

submissions are available at Annexe B and at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/72022.aspx  
7
 The order of paragraphs 3 and 4 was agreed by division (with the order being reversed): For 4 

(Christina McKelvie, Clare Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, 
Alex Rowley, Jamie McGrigor), Abstentions 0.  
8
 Scottish Parliament European and External Relations Committee. Official Report, 12 December 

2013, Col 1596. 
9
 This is reflected in the letter from Maros Šefčovič, Vice-President of the European Commission, to 

Deputy First Minister Nicola Sturgeon, dated 22
nd

 January 2013, available here:  
http://www.scotreferendum.com/wp-content/uploads/2013/01/CAB08_0122142752_001.pdf. The 
letter states that ―the European Commission has consistently refrained from expressing a position 
on questions of internal organisation related to the constitutional arrangements in Member States.‖ 
Vice President Šefčovič also notes that the European Commission ―has expressed its views in 
general terms in response to several parliamentary questions‖  and ―the European Commission 
would only be able to express its opinion on the legal consequences under EU law if a specific 
situation upon request from a Member State detailing a precise scenario‖.  

http://www.scotland.gov.uk/Publications/2013/11/9348/downloads
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/72022.aspx
http://www.scotreferendum.com/wp-content/uploads/2013/01/CAB08_0122142752_001.pdf
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treaties will no longer apply to that territory‖.10 This is reflected in the response of 
Viviane Reding, Vice President of the European Commission to the Committee.1112 
Under this scenario, Scotland would no longer be part of the EU on independence 
and would have to wait until it was a sovereign state to apply for EU membership. 
Representatives of the EU institutions have repeatedly identified Article 49 TEU as 
the appropriate legal route to entry. 

6. The Committee has heard evidence testifying to the ―nightmare scenario‖ and 
the ―absurd‖ situation that would arise if there was a hiatus in Scotland‘s 
membership of the EU. Scotland, Scottish businesses and Scottish citizens would 
no longer benefit from the freedoms of the EU single market and EU citizens living 
in Scotland would find themselves residing outside of the EU. Not a single witness 
to the Committee considered that this was a desirable outcome, although a 
number presented it as a consequence of a vote for independence.  

7. In publishing this report, the Committee seeks to provide a valuable resource 
on the subject of EU membership to voters. While the Committee recognises that 
there are many questions remaining, it believes that this report will help to inform 
the views of those taking a decision on Scotland‘s future in the referendum in 
September 2014. This report addresses three themes: an independent Scotland in 
the European Union; the Road to Membership and Scotland‘s representation in 
the European Union; and small states in the European Union. The evidence on 
each of these themes is set out in the three key sections below.  

THEME 1 - AN INDEPENDENT SCOTLAND IN THE EUROPEAN UNION  

8. The first of the three key themes identified by the Committee for this inquiry 
was the value of membership of the EU for an independent Scotland. In particular, 
the Committee considered the Scottish Government‘s statement that ―Membership 
of the EU provides the best international economic framework within which to 
optimise the economic and social gains of independence and tackle the global 
challenges that we face.‖13  

9. The Scottish Government also argued that ―supported by the overwhelming 
majority of Members of the Scottish Parliament, [the Scottish Government] 
believes that membership of the EU is in the best interests of Scotland.‖14 In taking 

                                            
10

 Jose Manual Barroso, President of the European Commission, Letter to the House of Lords 
Economic Affairs Committee 10 December 2012. Accessible at— 
http://www.parliament.uk/documents/lords-committees/economic-
affairs/ScottishIndependence/EA68_Scotland_and_the_EU_Barroso's_reply_to_Lord_Tugendhat_
101212.pdf 
11

 Letter from Viviane Reding, Vice-President of the European Commission, Justice, Fundamental 
Rights and Citizenship. Accessible at: 
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Letter_fr
om_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf
.pdf  
12

 Paragraphs 4 and the first part of paragraph 5 were agreed to (by division):  For 4 (Christina 
McKelvie, Clare Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor) Abstentions. 
13

 Scottish Government. (2013) Scotland in the European Union p.5. Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014.] 
14

 Scottish Government. (2013) Scotland in the European Union p.5. Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014.] 

http://www.parliament.uk/documents/lords-committees/economic-affairs/ScottishIndependence/EA68_Scotland_and_the_EU_Barroso's_reply_to_Lord_Tugendhat_101212.pdf
http://www.parliament.uk/documents/lords-committees/economic-affairs/ScottishIndependence/EA68_Scotland_and_the_EU_Barroso's_reply_to_Lord_Tugendhat_101212.pdf
http://www.parliament.uk/documents/lords-committees/economic-affairs/ScottishIndependence/EA68_Scotland_and_the_EU_Barroso's_reply_to_Lord_Tugendhat_101212.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Letter_from_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Letter_from_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Letter_from_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf.pdf
http://www.scotland.gov.uk/Resource/0043/00439166.pdf
http://www.scotland.gov.uk/Resource/0043/00439166.pdf
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evidence, the Committee sought the views not only of its expert witnesses on 
whether EU membership was in the best interests of Scotland, but also tried to 
acquire more information on public attitudes to EU membership in Scotland.  

10. The Scottish Government, in its paper on ―Scotland in the EU‖, rejected any 
other alternatives to EU membership; most notably membership of the European 
Economic Area (EEA). The Committee decided to take evidence from officials 
from the European Free Trade Association in order to ascertain in more detail 
whether EEA membership might represent an alternative to EU membership for an 
independent Scotland. 

The value of EU membership for Scotland 

11. The evidence heard by the Committee was overwhelmingly in support of an 
independent Scotland being a member of the EU regardless of the individual views 
of the witnesses on whether Scotland should become independent. From the 
evidence heard and received, a number of key reasons emerged as to why an 
independent Scotland should seek to continue membership of the EU. These were 
encapsulated in the written evidence submitted by John Edward (formerly an EU 
Policy Manager at Scotland Europa and Head of the European Parliament Office 
in Scotland)— 

―The value of participating in history‘s largest and most legally-secure single 
market, supporting four basic freedoms of movement, cannot be 
underestimated. At the same time, EU membership facilitates an unparalleled 
level of interaction between political, professional, private, third sector and 
cultural bodies across the Member States of the EU that political discussion 
of EU membership often overlooks. A state in the European mainstream 
today is either defined by being in the EU, or responding to it.‖15 

The value of EU membership in a globalising world 
12. The importance of being part of a large international organisation, particularly 
from the perspective of a country like Scotland, emerged in evidence. Jim Currie 
(a former European Commission Director General) set out his views on why EU 
membership would be ―not only necessary but a very useful part of what happens 
to be a very interconnected and globalised world‖16— 

―We live in a very interconnected world, in which one‘s interests, whether 
they relate to trade, environmental standards of anything else, really depend 
on being part of something bigger, particularly if one is a small country on the 
edge of Europe.‖17 

13. Similarly, David Crawley (a former senior civil servant and head of the 
Scottish Government‘s Office in Brussels) stated that— 

                                            
15

 John Edward. Written submission. 
16

 Scottish Parliament European and External Relations Committee. Official Report, 20 February 
2014, Col 1807. 
17

 Scottish Parliament European and External Relations Committee. Official Report, 20 February 
2014, Cols 1806-7. 
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―As a relatively small nation state on the edge of Europe it is difficult if not 
impossible to imagine a context other than full membership of the EU in 
which Scotland could prosper economically; and to throw away the huge 
economic, social and cultural advantages of EU membership would in my 
view be a major strategic mistake.‖18 

The EU single market 
14. The European Single Market, which came into effect at the beginning of 
1993, marked the culmination of a long process of merging the fragmented 
national markets of the then European Community to create a single market 
underpinned by the principle of the ―mutual recognition‖ of laws and standards and 
the introduction of common European rules.  

15. The single market provides for the free movement of goods, people, services 
and capital within the EU. This allows individuals the right to live, work, study or 
retire in another EU country. It is generally regarded as having provided increased 
competition, benefiting consumers with a wider choice of products and lower 
prices. It also makes it easier, and more economical, for businesses to conduct 
work and trade across borders. 

16. The Scottish Government‘s ―Scotland in the European Union‖ paper provides 
considerable background information on the single market and its importance to 
Scotland.19 The Scottish Government states that the EU is ―the main destination 
for Scotland‘s international exports20 - accounting for around 46% of Scotland‘s 
international exports in 2011, with an estimated value of around £11 billion.‖21 The 
Scottish Global Connections Survey for 2012 (published in January 2014) shows 
that of Scotland‘s top ten international export destinations, seven are EU Member 
States (Belgium, Denmark, France, Germany, Ireland, the Netherlands and Spain) 
and the value of exports to those countries was worth just over £9.4 billion in 
2012.22 Furthermore, it is estimated that exports from Scotland to the EU support a 
total of 110,000 full-time equivalent jobs, including employment directly within 
organisations exporting from Scotland to the EU and indirect employment among 
suppliers within the supply chains of those exporting to Europe.23 

17. EU membership has also allowed Scotland to benefit from the bilateral free 
trade agreements that the EU has negotiated with over 50 partners including 
Chile, South Korea, Mexico, South Africa and the Central American countries. In 
addition, negotiations for further free trade agreements are currently taking place 

                                            
18

 David Crawley. Written submission. 
19

 Scottish Government. (2013) Scotland in the European Union. Notably see annexe 3: The 
economics of European Union membership Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014.] 
20

 International exports mean those to countries outwith the United Kingdom 
21

 Scottish Government. (2013) Scotland in the European Union Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014.] 
22

 Scottish Global Connections Survey 2011. Available at 
http://www.scotland.gov.uk/Topics/Statistics/Browse/Economy/Exports/GCSIntroduction [Accessed 
April 2014] 
23

 SPICe calculation based on Scottish Government input-output tables. Available at 
http://www.scotland.gov.uk/Topics/Statistics/Browse/Economy/input-output [Accessed April 2014]. 

http://www.scotland.gov.uk/Resource/0043/00439166.pdf
http://www.scotland.gov.uk/Resource/0043/00439166.pdf
http://www.scotland.gov.uk/Topics/Statistics/Browse/Economy/input-output
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with the key markets of the United States of America, Canada, Japan, India and 
China.24 

18. In giving evidence to the Committee on ―Scotland‘s Future‖, the Deputy First 
Minister identified the most significant benefits to Scotland being part of the EU as 
deriving from ―what being a member of the single market opens up for us 
economically.‖ She argued that, ―There is no doubt that being part of a market of 
500 million people with free movement and free trade protects and helps to create 
jobs in Scotland.‖ She further elaborated on the benefits of the single market by 
highlighting the way in which it encouraged foreign direct investment— 

―We have a good record on foreign direct investment and it is safe to say that 
that is helped considerably by our membership of the single market. Firms 
outside Europe can invest in Scotland in the knowledge that that gives them 
access to the single market. Something like 40 per cent of our foreign 
investment is from EU member states, and that is clearly of benefit. All that 
would be put at risk if we were not a continuing member of the EU.‖ 25 

19. Several witnesses reiterated the importance of the single market to Scotland. 
For example, Patrick Layden QC highlighted the ―immense trade and free 
movement benefits‖26, while Fabian Zuleeg (Chief Executive of the European 
Policy Centre) referred to the single market as ―one of the major benefits of 
European Union membership.‖27 Jim Currie emphasised the ―benefits from being 
in the internal market from a trading point of view, with lower tariffs, the lack of 
boundaries and free movement for students and other people.‖28 

20. EU membership also brings benefits to the citizens of EU Member States. 
Any individual who holds the nationality of an EU Member State is also an EU 
citizen, with EU citizenship being additional to - and not replacing - national 
citizenship. EU citizens have the right to move and reside freely within the territory 
of the EU Member States.29 They also have the right to vote for and stand as a 
candidate in European Parliament and municipal elections and be protected by the 
diplomatic and consular authorities of other EU Member States if their own 
Member State is not represented in that country. The Scottish Government 

                                            
24

 European Commission (2012). Memo 1080: The EU's bilateral trade and investment agreements 
– where are we? Available at  
http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150129.pdf [Accessed April 2014] 
25

 Scottish Parliament European and External Relations Committee. Official Report, 12 December 
2013, Col 1602 
26

 Scottish Parliament European and External Relations Committee. Official Report, 23 January 
2014 Col 1688 
27

 Scottish Parliament European and External Relations Committee. Official Report, 20 February 
2014,  Col 1688. 
28

 Scottish Parliament European and External Relations Committee. Official Report, 20 February 
2014,  Col 1807 
29

 Article 20 of the Treaty on the Functioning of the European Union (Consolidated version 2012). 
Available at  http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012E/TXT [Accessed 
April 2014] 

http://trade.ec.europa.eu/doclib/docs/2012/november/tradoc_150129.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012E/TXT
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indicates that 160,000 EU citizens from other Member States currently live, work 
or study in Scotland.30 

21. Aidan O‘Neill QC summed up the benefits derived from EU citizenship— 

―…there are also benefits to the individual citizens of any member state 
because they become European citizens and therefore have access to a 
range of rights, such as being able to live, work, vote and obtain benefits in 
other member states. It opens up a much broader world than simply being 
confined to the borders of one‘s own state.‖31 

22. The EU has supported the extension of social and employment rights for its 
citizens through the establishment of minimum standards.  The move towards a 
European social policy started in the 1970s with an initial focus on using single 
market competence in an effort to avoid a dilution of rights and standards across 
the EU.  Developments in the EU‘s competence in this area have progressed and, 
since the Treaty of Amsterdam in 1997, the EU Treaties have enshrined principles 
relating to non-discrimination in the areas of sex, racial or ethnic origin, religion or 
belief, disability, age or sexual orientation (Article 19 of the Treaty on the 
Functioning of the European Union).  

23. The principle of equal treatment guarantees EU citizens minimum standards 
in legislation including in relation to employment and, in some cases (including 
racial or ethnic origin and gender), in access to goods and services. The 
commitment to non-discrimination has also led to developments such as equal 
pay, and equal treatment with regard to occupational social security schemes. 

24. The initial EU legislation on social policy has also been given its own legal 
basis in Articles 151-161 of the Treaty on the Functioning of the European Union.  
For instance, Article 153 of the Treaty on the Functioning of the European Union 
gives the EU legislative competence to set minimum standards in areas such as 
health and safety, working conditions, social security and social protection of 
workers and informing and consultation of workers.  Through this competence, the 
EU has established minimum requirements in the field of labour rights and work 
organisation. These requirements concern collective redundancies, insolvency and 
the transfer of undertakings, the consultation and information of workers, working 
hours, equal treatment and pay, and posted workers. In addition to these 
standards, framework agreements between the European social partners has led 
to the introduction throughout the EU of the right to parental leave and leave for 
family reasons, and has facilitated part-time work and limited the use of 
successive fixed-term contracts. 

25. The Labour MEPs, Catherine Stihler and David Martin, commented on the 
impact that EU social policy in the UK, commenting that, ―We benefit from social 
protection under the EU such as paid holiday leave, paid maternity leave and 
decent working hours.‖32 Timmy Dooley TD and Vice Chair of the Houses of the 

                                            
30

 Scottish Government. (2013) Scotland in the European Union Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014.] 
31

 Scottish Parliament European and External Relations Committee. Official Report, 23 January 
2014, Col 1688. 
32

 Catherine Stihler and David Martin, Labour MEPs. Written submission. 

http://www.scotland.gov.uk/Resource/0043/00439166.pdf
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Oireachtas Joint Committee on European Union Affairs highlighted this aspect of 
EU membership in terms of the social gains for Ireland, observing that, ―Many of 
the changes in our labour law, such as the notion of equal pay and equal status for 
men and women, emanated from European directives.‖33 

EU Funding  
26. Over the last four decades, Scotland has benefited from both pre-allocated 
and competitive European funds, notably the Structural Funds and the Common 
Agricultural Policy. These are allocated to the UK directly, with the UK 
Government agreeing the allocation within the UK with the devolved 
administrations. Between 2007 and 2013 Scotland received around €4.5 billion of 
Common Agricultural Policy (CAP) funding. Between 2014 and 2020 Scotland is 
likely to receive around €4 billion.34 Between 2007 and 2013 Scotland received 
around €800 million in European Structural Funds.35  During the 2014 to 2020 
Multiannual Financial Framework period, Scotland is likely to receive around €795 
million in funding. In terms of other pre-allocated funds during the 2007 to 2013 
programming period, Scotland received around €100 million from the European 
Fisheries Fund and just over €40 million from European Territorial Cooperation 
Programmes.36  

The cost of European Union membership 

27. The contribution of each Member State to the EU budget is made up of 
Gross National Income (GNI) based own resources, traditional own resources 
(these are primarily import duties collected on behalf of the EU) and VAT-based 
own resources (a proportion of VAT levied in each Member State).  The largest 
share of the revenue is drawn from GNI-based resources, equating to 70.3% of all 
contributions in 2012, with traditional own resource making up 11.8% and VAT-
based own resources 10.7%.37 Within the EU, twelve Member States were net 
contributors in 2012, meaning that they contributed more in payments than they 
received back in EU funding. 

28. Whilst Scotland has benefited from European funds, it has also contributed 
payments to the EU budget as part of the UK.  A number of different projections 
have been produced analysing Scotland‘s potential receipts from and payments to 
the EU budget.     

                                            
33

 Scottish Parliament European and External Relations Committee. Official Report, 27 February 
2014, Col 1853. 
34

 SPICe briefing. Scotland in the European Union, page 9. 
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_b
riefing_paper_on_EU.pdf  
35

 SPICe briefing. Scotland in the European Union, page 10. 
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_b
riefing_paper_on_EU.pdf. 
36

 SPIce briefing. Scotland in the European Union, page 10. 
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_b
riefing_paper_on_EU.pdf  
37

 European Commission (2013). EU budget 2012- financial report. Available at 
http://ec.europa.eu/budget/financialreport/wel/images/financialreport/en/annex3_1_en.png 
[Accessed April 2014). 

http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://ec.europa.eu/budget/financialreport/wel/images/financialreport/en/annex3_1_en.png
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29. In 2008, as part of its National Conversation series, the Scottish Government 
published a paper on ―Europe and Foreign Affairs‖.38 This paper included an 
estimate of Scotland's contribution to and payments from the EU Budget in 2007.  
According to the Scottish Government— 

―Depending on the treatment of North Sea GDP in the analysis, Scotland is 
estimated to have made an illustrative contribution of between €742 and 
€991 million before accounting for the UK rebate in 2007.  When a population 
share of the UK rebate is included, Scotland is estimated to have made an 
illustrative contribution to the EU of between €263 million and €512 million in 
2007.‖39 

30. The Scottish Parliament‘s Financial Scrutiny Unit has made an assessment 
of Scotland‘s likely receipts and payments to the EU Budget between 2007 and 
2013 assuming an allocation of a geographical share of the North Sea.  The data 
suggests that Scotland was a net contributor to the EU to the tune of €1.78 billion 
over the course of the 2007-2013 Multiannual Financial Framework.40   

31. The UK Government‘s Scotland Analysis paper ―European Union and 
International Issues‖ included an assessment of the likely impact of Scottish 
independence from a EU budget perspective over the course of the 2014-2020 
Multiannual Financial Framework.41  The UK Government‘s figures include an 
assumption that an independent Scotland in the EU would not be able to keep a 
share of the UK rebate. The paper stated— 

―…as part of the UK, Scotland‘s net contribution would be around €3.7 billion 
across 2014–20. This is between €2.2 billion and €4.3 billion less than its 
possible net contribution as an independent state over 2014–20.‖42 

32. In ―Scotland in the European Union‖, the Scottish Government recognised 
that ―an independent Scotland would be a net contributor to the EU Budget.‖ 
Government Expenditure and Revenue Scotland estimates that ―Scotland made a 
notional net contribution to the EU budget in 2011-12 – contributing approximately 
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£697m before the rebate and £402m after the rebate, when an illustrative 
geographical share of North Sea GDP is included.‖43 

Public attitudes to EU membership 

33. A reservation was articulated in relation to the loss of national sovereignty 
that membership of the EU entailed. Aidan O‘Neill cautioned that— 

―It is not all rosy, of course, because part of becoming a member of the 
European Union necessarily involves a limitation of the rights of that 
independent state. A state is no longer entirely free to carry out policies that it 
might otherwise wish to carry out, or indeed to have a democratic mandate 
from its own electorate to do so. It has to be said that there is an element of 
democratic deficit within the European Union.‖44 

34. As noted above, the Scottish Government believes that the majority of the 
―members of the Scottish Parliament are in favour of membership of the European 
Union‖. However, there is relatively little public attitudes data against which to 
assess whether this is also the case in the population more broadly. An Ipsos 
MORI poll published in February 2013 indicated that just over half of Scots (53%) 
would vote to stay in the EU, compared with a third who said they would vote to 
leave (34%). Ipsos MORI also asked participants in the February 2013 poll 
―regardless of how they intend to vote in the 2014 referendum, whether an 
independent Scotland should or should not be a member of the EU‖.  According to 
the results six in ten Scots (61%) think that an independent Scotland should be a 
member of the EU compared with around three in ten who think it should not 
(33%).45 

35. The 2013 Scottish Social Attitudes Survey asked a sample of 1,497 adults a 
question on attitudes to the United Kingdom‘s membership of the EU. The analysis 
showed that whilst the proportion of people in Scotland wishing to leave the EU 
has risen since 1999 (from 10%), the proportion was still relatively low, sitting at 
20% in 2013.  Overall, the majority of those asked expressed a desire to remain in 
the EU, although 40% did express support for staying in the EU whilst looking to 
reduce the EU‘s powers; this was an increase from 36% in 1999.46   

36. The 2013 Scottish Social Attitudes Survey also asked respondents whether, 
in the event of independence, Scotland should be a member of the EU.  34% said 
Scotland definitely should be a member whilst a further 34% said Scotland 

                                            
43

 Scottish Government. (2013) Scotland in the European Union page 66. Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014.] 
44

 Scottish Parliament European and External Relations Committee. Official Report, 23 January 
2014 Cols 1688-9. 
45

Ipsos/Mori poll.( February 2013).Scottish Public Opinion Monitor - Attitudes towards EU 
Membership. Available at http://www.ipsos-
mori.com/researchpublications/researcharchive/3131/Scots-want-EU-referendum-but-would-vote-
to-stay-in.aspx [Accessed April 2014]. 
46

 ScotCen Scottish Social Attitudes survey 2013 - What should Britain's long-term policy on the 
European Union should be? Available at: http://whatscotlandthinks.org/questions/what-should-
britains-long-term-policy-on-the-european-union-should-be#line  

http://www.scotland.gov.uk/Resource/0043/00439166.pdf
http://www.ipsos-mori.com/researchpublications/researcharchive/3131/Scots-want-EU-referendum-but-would-vote-to-stay-in.aspx
http://www.ipsos-mori.com/researchpublications/researcharchive/3131/Scots-want-EU-referendum-but-would-vote-to-stay-in.aspx
http://www.ipsos-mori.com/researchpublications/researcharchive/3131/Scots-want-EU-referendum-but-would-vote-to-stay-in.aspx
http://whatscotlandthinks.org/questions/what-should-britains-long-term-policy-on-the-european-union-should-be#line
http://whatscotlandthinks.org/questions/what-should-britains-long-term-policy-on-the-european-union-should-be#line


European and External Relations Committee, 2nd Report, 2014 (Session 4) 

 11 

probably should become a member. 12% suggested that Scotland probably should 
not, with a further 12% suggesting Scotland definitely should not.47   

37. In his analysis, Professor John Curtice suggested that this shows that 
Scotland has become more Eurosceptic over the last decade— 

―…like the rest of the UK, Scotland is now a more Eurosceptic country than it 
once was…as recently as 2003 only 40% of people in Scotland wanted 
Britain either to leave the EU or at least to reduce its powers. Now that 
proportion stands at 60%. Even so, as many as 68% feel that an independent 
Scotland should either ‗definitely‘ or ‗probably‘ be a member of the European 
Union, an acceptance perhaps that whatever the apparent downsides of the 
EU in the public‘s eyes, Scotland has little option than to seek to be a 
member.‖48 

38. In evidence to the Committee, Professor Laura Cram emphasised that in 
discussing public attitudes to EU membership, it was important to contextualise 
the figures. She said— 

―If we contextualise the figures, it is probably safer to say that Scotland is 
perhaps less anti-EU than England is. However, to contextualise them with 
European figures, the figure for the citizens in the whole of the UK who feel 
that they are citizens of the European Union remains at 42 per cent, and that 
figure and the figure for Greece, given its current circumstances, are the 
lowest among EU states…. In the UK context, there is evidence that the 
Scots electorate is slightly more pro-EU, but in the EU context, the notion that 
Scotland is particularly Europhile should not be overstressed.‖49   

39. The Cabinet Secretary for Culture and External Affairs referred to differing 
attitudes in England and Scotland to EU membership— 

―I will reflect on the two most recent polls on EU membership that I am aware 
of. In November, a poll in England said that 42 per cent wanted to stay and 
50 per cent wanted to leave. In February, a poll in Scotland said that 53 per 
cent wanted to stay and only 34 per cent wanted to leave, so there is a 
difference of opinion.‖50 

40. The suggestion was made in evidence by both Professor Kenneth Armstrong 
and Patrick Layden QC that if Scotland was to become an independent country, 
then a referendum should be held on membership of the EU. Professor Armstrong 
commented— 

                                            
47

 ScotCen Scottish Social Attitudes survey 2013 - If Scotland became independent should it be a 
member of the European Union? Available at: http://whatscotlandthinks.org/questions/if-scotland-
became-independent-should-it-be-a-member-of-the-european-union  
48

 ScotCen Scottish Social Attitudes 2013 Briefing Papers ―Is it really all just about economics? 
Issues of nationhood and welfare‖ by John Curtice Available 
at:http://www.scotcen.org.uk/media/265694/ssa_is-it-really-all-just-about-economics.pdf   
49

Scottish Parliament European and External Relations Committee. Official Report, 16 January 
2014, Col 1652. 
50

 Scottish Parliament European and External Relations Committee. Official Report, 3 April 2014, 
Col 1966. 

http://whatscotlandthinks.org/questions/if-scotland-became-independent-should-it-be-a-member-of-the-european-union
http://whatscotlandthinks.org/questions/if-scotland-became-independent-should-it-be-a-member-of-the-european-union
http://www.scotcen.org.uk/media/265694/ssa_is-it-really-all-just-about-economics.pdf


European and External Relations Committee, 2nd Report, 2014 (Session 4) 

 12 

―Whereas Scotland‘s relationship with the UK is to be the matter of a 
referendum, no equivalent referendum is proposed or suggested in respect of 
Scotland‘s membership of the EU. The White Paper instead assumes a 
coincidence in political preferences between rejection of the Union with the 
United Kingdom and a wish to become a constituent Member State of the 
European Union. Given that other smaller European states have held 
referendums on EU membership and given that these have led, for example 
in Norway and Switzerland, to a rejection of membership, it ought not to be 
assumed that the Scottish electorate would favour EU membership 
particularly if alternative relationships with the EU were canvassed.‖51 

41. The Cabinet Secretary for Culture and External Relations set out the Scottish 
Government‘s position on the question of whether a referendum should be held in 
Scotland on EU membership, should there be a vote for independence. She 
stated— 

―The Scottish National Party Government does not want a referendum on 
membership of the EU; we do not think that it is required because we believe 
that Scotland‘s best interests will be best served by continuing as a member 
of the EU. Why on earth would we have a referendum on something that we 
do not agree with?‖52 

The alternatives to EU membership: European Free Trade Association and 
the European Economic Area 

42. Membership of the European Free Trade Association (EFTA) and the 
European Economic Area (EEA) is sometimes proposed as an alternative to EU 
membership. EFTA is an intergovernmental organisation set up in 1960 for the 
promotion of free trade and economic integration to the benefit of its Member 
States, of which there are now four: Iceland, Liechtenstein, Norway and 
Switzerland. In the 1970s, the EFTA States concluded free trade agreements with 
the European Community, and in 1994 the EEA Agreement entered into force. It 
brings together the 28 EU Member States and the three EEA EFTA States - 
Iceland, Liechtenstein and Norway - in a single market, referred to as the "Internal 
Market". The EEA Agreement provides for the inclusion of EU legislation covering 
the four freedoms - the free movement of goods, services, persons and capital - 
throughout the 31 EEA States.  

43. The EEA Agreement does not cover the following EU policies— 

 Common Agriculture and Fisheries Policies (although the Agreement 
contains provisions on various aspects of trade in agricultural and fish 
products);  

 Customs Union;  

 Common Trade Policy;  

 Common Foreign and Security Policy;  
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 Justice and Home Affairs (even though the EFTA countries are part of the 
Schengen area); or  

 Economic and Monetary Union (EMU). 

44. The Scottish Government, in its paper ―Scotland in the European Union‖ 
considers the EEA as an alternative to the EU. It concludes that EEA membership 
would not be a desirable option either from a democratic perspective or on 
economic grounds— 

―The argument that membership of the EEA is desirable because it allows 
members to gain access to the Single Market but without having to adopt all 
of the regulations that full EU membership requires is simply wrong. Not only 
are companies and other economic operators in the EEA countries obliged to 
adopt all aspects of legislation associated with the single market, they have 
only very limited input into the decision-making process from which these 
laws emerge.‖53 

45. The Committee took evidence from EFTA officials, as well as discussing the 
alternative presented by EFTA with other witnesses. The EEA Agreement allows 
some access to the European Commission‘s expert groups and committees, but 
no formal access to the Parliament or the Council which are the EU‘s decision-
making institutions. Marius Vahl (Senior Officer to the Standing and Joint 
Committee and EEA Council, EFTA) confirmed that it was generally recognised 
that the inability to participate in the decision-making processes in the European 
Parliament or the Council was ―the biggest challenge of being in the EEA‖. He 
explained further that the EEA Members got— 

―…the economic and social benefits of being part of the single market, but 
you do not have a political voice. There are lots of little mechanisms and 
systems in place to allow for some participation and consultation, but the 
bottom line is that our member states do not have any MEPs, have no vote in 
the Council and do not participate in its deliberations.‖54 

46. The EFTA officials explained the formal and informal means that the EEA-
EFTA states sought to use in order to influence the decisions taken by the EU. 
These included the formal meetings of the EEA joint committee and the EEA 
council and consultation mechanisms including participation in European 
Commission working groups developing legislation. There are also arrangements 
for EEA-EFTA attendance at informal Council meetings which take place once or 
twice under each Presidency. Another important channel is bilateral meetings in 
Brussels or the Member States. Marius Vahl stated that the need for ministerial-
level engagement in Brussels was recognised as a ―major drawback‖, observing, 
―We have several ministers in Brussels every week and they regularly travel round 
Europe to all the capitals, whether that is London, Paris or Berlin.‖55   
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47. The financial contributions of the three EEA states differ, partly because 
Norway contributes both via the EEA financial mechanism and the Norway 
mechanism. Marius Vahl provided information to the Committee on the per capita 
costs for the EEA states of the agreements with the EU— 

―In the case of Iceland and Liechtenstein, it is about €40, and in the case of 
Norway it is about €70. The figures for the biggest net contributors among the 
EU member states are slightly higher than that, being about €100. I am not 
sure whether I have the latest figure for the UK, but I think that it is 
comparable to Norway‘s contribution, or it might be slightly less than that.‖56 

48. Other evidence heard by the Committee further reinforced the view that the 
cost of EEA membership was high. For instance, Fabian Zuleeg stated that there 
was ―a political price to pay for that [EEA membership], however: a country such 
as Norway must accept the body of law that the EU has produced without having a 
political say in the design of the laws.‖57 Similarly, the SNP MEPs, Ian Hudghton 
and Alyn Smith,  stated— 

―The EFTA nations are required to transpose all EU legislation dealing with 
the single market yet have no representation in any of the legislative 
institutions. Furthermore, because Scotland has been a full part of the EU for 
40 years, our industries are fully integrated into those areas of EU 
competence which fall outwith the scope of the EFTA treaties. To seek EFTA 
membership would require complex negotiations to exit these areas of 
competence in return for a diminution of influence in single market decision 
making processes.‖58 

49. While there were varying degrees of enthusiasm for membership of the EU 
among the witnesses, there was also recognition that there were no viable 
alternatives. Dr Paolo Dardanelli concluded that ―as these alternatives are sub-
optimal, the real choice facing an independent Scotland would be between EU 
membership and ‗the open sea.‖59 

THEME 2 - THE ROAD TO MEMBERSHIP AND SCOTLAND‘S 
REPRESENTATION IN THE EUROPEAN UNION 

50. The second theme of the Committee‘s inquiry – the road to membership and 
Scotland‘s representation in the European Union – was the one on which the 
Committee heard and received the most evidence. A large number of issues were 
raised concerning the route by which an independent Scotland could become a 
Member State of the EU. This focused specifically on the potential legal basis by 
which an independent Scotland might become a Member State. The Scottish 
Government has proposed that Article 48 of the Treaty on European Union is a 
relevant legal basis to allow Scotland to become a Member State at the point of 
independence. Others have argued that the traditional route of Article 49 would 
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need to be used.60 The following section of this report covers the range of issues 
that emerged in relation to how Scotland could become a Member State of the EU 
in its own right.  

51. In its paper on ―Scotland in the EU‖, the Scottish Government set out how 
it considered the process for Scotland becoming a Member State of the EU 
would occur— 

―The Scottish Government intends that detailed negotiations to secure the 
transition to Scotland‘s independent EU membership will begin immediately 
after the referendum. At that time the Scottish Government will formally 
request the UK Government to notify the Council of the EU … to initiate the 
procedure necessary to allow Scotland to assume independent membership 
of the EU on the date at which Scotland becomes an independent country. 
This will include negotiations to determine the terms, and where necessary 
any transitional arrangements, under which an independent Scotland will 
take its place as a full EU Member State. The Scottish Government intends 
that these negotiations will be conducted between the date of the vote on 18 
September 2014 and the date on which Scotland becomes an independent 
state in March 2016 – a period during which Scotland will remain part of the 
UK. There is no point in this transition process where Scotland requires to be, 
or will be, outside the legal and institutional framework of the EU.‖61 

The Edinburgh Agreement 

52. The Agreement between the United Kingdom Government and the Scottish 
Government on a referendum on independence for Scotland – known as the 
Edinburgh Agreement – was signed in October 2012.62 The Agreement sets out 
the commitment of the two governments ―to work together to ensure that a 
referendum on Scottish independence can take place.‖ Specifically, the two 
governments agreed that the referendum should— 

 ―have a clear legal base; 

 be legislated for by the Scottish Parliament; 

 be conducted so as to command the confidence of parliaments, governments 
and people; and 

 deliver a fair test and a decisive expression of the views of people in 
Scotland and a result that everyone will respect.‖ 

53. The Edinburgh Agreement also sets out the key elements of the legislation 
and the process governing the holding of the referendum. The Deputy First 
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Minister explained its significance and drew the Committee‘s attention to article 30, 
which includes the statement that the ―two governments are committed to continue 
to work together constructively in the light of the outcome, whatever it is, in the 
best interests of the people of Scotland and of the rest of the UK.‖ The Deputy 
First Minister said— 

―…it was significant because of its commitment in article 30, which both 
Governments signed up to, that both Governments would respect the 
outcome of the referendum and would operate constructively in the light of 
the outcome of the referendum, whatever it might be, to best represent the 
people of Scotland and the people of the rest of the United Kingdom. That is 
a really important commitment.‖63 

54. In response to questioning by the Committee, a number of witnesses 
provided their views on the significance of the Edinburgh Agreement and its 
relevance. For example, Professor Michael Keating observed that— 

―The Edinburgh agreement is a remarkable achievement of both 
Governments, because it removes at a stroke most of the constitutional and 
legal problems that might otherwise have arisen. However, it does not 
resolve the details, negotiations, precise terms, and economic and financial 
implications, and it does not in itself answer a lot of the questions that are 
raised in the white paper.‖64 

55. Professor Stephen Tierney drew the Committee‘s attention to article 30 in the 
Edinburgh Agreement. He stated— 

―The important provision is the commitment in the Edinburgh agreement to 
respect the result. Given that the referendum legislation has been passed—
the acts are very good pieces of legislation, in my view—and is likely to lead 
to a fair, lawful and democratic referendum, there should not be anything 
about the result that would lead the UK Government not to respect it. If there 
were a yes vote, that would presumably include helping to facilitate 
Scotland‘s membership of international institutions.‖65 

56. Professor Keating also set out why he considered the Edinburgh agreement 
to be of relevance to Scottish membership of the EU— 

―Although Europe is not in the agreement, it is implicit that, if the UK agrees 
on the procedure for Scotland becoming independent, it would agree on 
Scotland becoming a member of the European Union, because both 
Governments knew perfectly well that what was being proposed was 
membership in the European Union—it was not proposed that we vote on 
independence outside the European Union. It is quite clear that the UK 
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Government has committed itself in some way to accepting Scottish 
membership of the European Union.‖66 

57. In response to a question from the Committee about whether the UK 
Government had a responsibility to negotiate on Scotland‘s behalf in relation to 
Scotland‘s terms to remain a member of the EU under the Edinburgh Agreement, 
the Secretary of State for Scotland stated that ―a little more‖ was being read ―into 
the Edinburgh agreement than might be justified.‖67 The Secretary of State for 
Scotland suggested that he was being invited— 

―…to start negotiations when many things about an independent Scotland‘s 
constitution would be unclear. Absolutely central to any negotiation on 
Scotland as a potential EU member is what currency she would use and 
whether she would have a central bank. Those matters would need to be 
established first, before anything could be considered with regard to an 
application. Surely that is a matter of agreement.‖68 

58. The Cabinet Secretary for Culture and External Affairs emphasised that the 
implications of the Edinburgh Agreement were that the UK Government would 
need to start working in the interests of the Scottish people immediately following 
any Yes vote. She stated, ―That does not mean starting in March 2016; it means 
starting this year, on 19 September, should there be a yes vote.‖69 

The significance of the legal basis for an independent Scotland becoming a 
Member State of the European Union 

59. The Scottish Government recognises the silence of the EU treaties in relation 
to the situation that Scotland would be in following a vote for independence in 
September‘s referendum. It ―acknowledges that the EU Treaties make no special 
provision for the consequences for EU membership where, by a consensual and 
lawful constitutional process, the democratically determined majority view in part of 
the territory of an existing Member State is that is should become an independent 
country.‖70  

60.  Professor Stephen Tierney observed that there is not ―a clear set of articles 
that we can point to on admission for such a case‖71 and Sir David Edward clearly 
stated, ―As far as the treaties go, there is no solution to the problem.‖72 However, 
witnesses universally recognised the need for Scotland, as an independent state, 
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to first become a signatory to the Treaties in order for it to become a Member 
State of the EU.  

61. In response to questioning by the Committee, Jim Currie confirmed that there 
was no legal route in the Treaties and suggested that  there were reasons as to 
why this was the case— 

―…you are absolutely right that there is no clear route of entry. We are not 
talking about a situation that is foreseen in the treaty or one which anyone 
would have wanted to predict; indeed, I imagine that one of the reasons why 
it is not in the treaty is because people do not want to think about it and 
because putting it in the treaty would be quite disruptive and destabilising. In 
short, there is a very good political reason why it is not in the treaty but, as 
Patricia Ferguson is absolutely right to point out, the result is that there is no 
clear route of entry.‖73 

62. Professor Michael Keating stated that, in his view, ―it would not be necessary 
to go through a long accession process, such as Croatia has just gone through, 
because this is not a transition country‖ and because Scotland already meets ―the 
criteria for membership as well as any member state does.‖ He concluded— 

―Broadly, Scotland already meets the criteria and, with the way that Europe 
works, a way can normally be found to do such things. The European 
Council—the heads of states—the Council of Ministers and the European 
Commission would not go to the law books to see what they should do; they 
would decide what they wanted to do politically and then find a legal way of 
doing it, and there are legal ways of doing such things.‖74 

63. Professor Laura Cram also considered that a pragmatic solution would be 
found. She said, ―I think that the lawyers will come up with a compromise. We may 
have an article 49 process that, in practice, looks more like an article 48 process.‖ 

64. James Ker-Lindsay (Senior Research Fellow in the Politics of South East 
Europe at the European Institute, London School of Economics and Political 
Science) gave specific examples of the ways in which the EU had adapted to 
situations without precedent— 

―The European Union has traditionally proven to be extremely adept at 
devising innovative ways of handling anomalous situations; as seen in the 
case of German reunification, the accession of a divided Cyprus and 
Kosovo‘s integration process. There seems to be little reason why an entirely 
new and innovative procedure could not be developed to accommodate 
Scotland in a parallel process.‖75 

65. Dr John MacDonald (Director, Scottish Global Forum) also referred to the 
example of the unification of Germany (although it should be recalled that the 
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German Democratic Republic was not a new sovereign state, but was unified with 
an existing EU Member State). He stated— 

―The acceptance of the unified Germany into the EU was a triumph of 
common sense, can-do politics and it remains a striking reminder of the EU‘s 
capacity – and willingness – to ‗find a way‘.  In the absence of regulatory 
articles which clearly legislate for a situation in which Scotland were to 
secede democratically from the UK, this precedent is something that we 
should reflect upon and take seriously.”[Dr MacDonald‘s emphasis]76 

66. Jim Currie‘s view was that ―the conditions under which Scotland currently 
practices its membership would inevitably be taken into account in the equation. 
They have to be.‖ He observed that the situation when the German Federal 
Republic expanded to include the former German Democratic Republic provided 
―some kind of parallel‖ with Scotland as it represented a situation ―in which the EU 
had to be pragmatic. The politics of the situation were what was important, and a 
way was found.‖77 Although he cautioned against any expectation that there would 
be ―any easy slide into the future‖, stating that while ―a pragmatic approach would 
be taken to the matter,… it would inevitably involve rather tough negotiations.‖78  

67. Jim Currie also questioned the extent to which the lack of clarity in the 
Treaties was significant. He said— 

―One of the questions that I keep asking myself is this: does it matter that 
much? This is going to have to be worked out in a pragmatic way, bearing in 
mind that we will be dealing with a territory that is currently part of a full 
member state, and with people who have, as EU citizens, rights that would 
be very difficult to take away—not that anyone would want to. A pragmatic 
approach would be taken in the talks without anyone necessarily saying, 
―Right. The Scottish Government has its view, and it‘s only natural that its 
view is that there is a relatively easy route and a seamless way of conducting 
this process.‖ I suspect that others—the legal services of the Commission, 
say—might take the view that it is not quite as easy as that and that some 
other route will have to be followed. I do not know whether that would be the 
case, but it would be interesting to find out.‖79 

68. Similarly, Dr John MacDonald stressed that ―we should not become too 
fixated upon legislative prescriptions‖ as ―There are no articles which clearly 
legislate for a situation which would arise from Scotland‘s democratic secession 
from the UK.‖80 

69. Some of the evidence from the legal experts also suggested that a pragmatic 
solution would be found to prevent any situation whereby there would be a hiatus 
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in the single market after Scotland became independent if membership of the EU 
had not been secured. Sir David Edward argued— 

―In my view, the reality is that, if there is a vote for independence and there is 
a problem, it will be for the member states and the institutions to sit down and 
find a way through it so that there is no termination or abridgement of 
acquired rights of individuals.‖81  

70. There was also a suggestion that the focus on a legal route represented the 
search for a certainty that does not exist. Professor Michael Keating emphasised 
that ―…all that we can do is make a reasonable judgement on the balance of 
interests and how the legal questions can be dealt with. We cannot give 
guarantees.‖82 

71. In evidence to the Committee the Secretary of State for Scotland underlined 
that he could not ―offer certainty where no certainty exists.‖83 In response to 
questioning on whether ―Europe will always find a way‖, he emphasised that the 
EU ―is a treaty-based organisation and that, in order to get accession, it is 
necessary to have the agreement of all 28 member states.‖84 The Secretary of 
State also cautioned that the EU found flexibility ―not so much when it needs to but 
when it wants to.‖85 

72. The Cabinet Secretary for Culture and External Affairs considered that 
political interests would act as a motivation to finding a solution to Scotland‘s 
continuing membership of the EU. She stated— 

―As the committee acknowledges—and everyone acknowledges—the 
situation is unprecedented, so negotiation will have to evolve at a political 
level. Where there is a political will, there will be a way. The EU is a past 
master at dealing with unprecedented situations, which have happened on a 
number of occasions. It can make sure that common sense prevails and that 
we have a process that makes sense for everyone, in mutual self-interest.‖86 

What would be required for Scotland to become a European Union Member 
State? 

Amendments to the Treaties 
73. Scotland is currently a part of the United Kingdom, which is a Member State 
of the EU. The relevance of this to the process by which Scotland as an 
independent and sovereign state could become a Member State of the EU was a 
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subject of discussion in evidence, with differing views posited as to its significance. 
However, it was clear that, as a minimum, there would be a requirement to amend 
the treaties in order for Scotland to become a Member State. The Law Society of 
Scotland stated, ―Whether Scotland would remain or become a member of the EU, 
amendments to the treaties would be needed regarding matters such as the 
number of MEPs or number of votes in the Council.‖87 

74. The EU Treaties govern the relationship between a Member State, the EU 
institutions and the other Member States. Both Article 48 and Article 49 have been 
proposed as legal bases for Scotland becoming a Member State of the EU. Article 
48, which the Scottish Government considers could be used as a legal basis for 
Scotland‘s membership, relates to the ordinary revision procedure for the Treaties. 
Article 49 relates to the accession process for new Member States and has 
provided the legal basis for the most recent enlargements of the EU. 
Notwithstanding whether an Article 48 or an Article 49 route – or a version of one 
of these routes – was to be used, there would need to be amendments to the 
Treaty on European Union and the Treaty on the Functioning of the European 
Union which would need to be agreed unanimously, and ratified, by all 28 Member 
States.  

75. Under the Article 49 route, once an application for membership has been 
accepted unanimously by the Member States in the Council, following consultation 
with the European Commission and after receiving the consent of the European 
Parliament (by a majority), an agreement in the form of an accession treaty is 
negotiated between the applicant state and the Member States on the terms of 
admission and the consequential changes to the treaties. The accession treaty is 
then ratified by all of the Member States and the acceding state. 

76.  This accession treaty amends the Treaty on European Union and the Treaty 
on the Functioning of the European Union to include the new Member State in the 
Treaties (thereby binding it legally to the provisions in the Treaties) and providing 
for changes to the Treaties in the articles relating, inter alia, to the number of 
MEPs and votes in Council. The accession treaty also represents an opportunity to 
include other conditions relating to the admission of the acceding state to the EU.  

77. In evidence to the Committee, Sir David Edward made the point that the 
number of treaty changes required to include an independent Scotland as a 
Member State would be relatively limited and that, in his view, this could be done 
through the ordinary treaty revision procedure set out in Article 48. He stated— 

―For the sake of legal clarity, I add that the number of things in the treaties 
that would have to be amended is relatively small. A lot of the discussion that 
we have had has been about things that do not necessarily require a treaty 
amendment. If we look at the accession of Croatia, we see that the accession 
treaty is enormous but that the amendments to the treaty articles that are 
required by the accession are small in number, relatively speaking. Whether 
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this would be by article 48 or 49, the revisions required would be the same 
and would require to be agreed unanimously by all 28 Member States.‖88  

78. Patrick Layden QC observed in written evidence that— 

―I should start by saying that if – and it is a substantial ―if‖ – the United 
Kingdom Government and the Scottish Government were to reach 
agreement as to the terms upon which independence is to take place, and if, 
thereafter, the European institutions and the other Member States were to 
agree that Scotland should be allowed to join on the terms set out in the 
White Paper, then in my view the question of Treaty base would become of 
little importance. There would in effect be a new EU Treaty, which would set 
out the general agreement, and which could be expressed as 
―notwithstanding‖, or ―having regard to‖ such of the Treaty provisions as 
seemed appropriate.‖89 

79. In written evidence, Jean-Claude Piris drew attention to the basic 
requirement to amend the Treaties (and the Protocols attached to them) to include 
Scotland in the list of EU Member States— 

―Despite some affirmations in the past, it seems that it has now been agreed 
that Scotland, if and when becoming independent, could not legally ‗continue 
automatically as an EU Member State‘. One of the obvious reasons is that 
the EU Treaties do not include Scotland in the list of the EU Member States. 
Therefore, they should at least be modified on this point, as well as on other 
points, both in the Treaties themselves and in the Protocols attached to 
them."90 

Signature of an Accession Treaty 
80. The other issue that emerged in evidence in relation to an accession treaty 
was the need for the Head of State or Government of a sovereign Scotland to sign 
its accession treaty to the EU. 

81. An accession treaty is a treaty between all of the Member States, listed and 
signed individually by the respective Head of State or Head of Government, and 
the new Member State concerning its accession to the EU. All previous accession 
treaties have been signed, in accordance with international law, by sovereign 
states. Following the signature of the accession treaty, each of the Member States 
ratifies the treaty in accordance with its own constitutional arrangements, which 
usually requires parliamentary ratification. The acceding country will also need to 
ratify the treaty. 

82. In written evidence to the Committee, Lord Kerr of Kinlochard raised the 
question of how Scotland could sign an accession treaty before independence. If 
Scotland did have to wait until the date of independence to sign an accession 
treaty, and the other Member States could not start the process of ratification until 
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this point, it would cause a hiatus in Scotland‘s membership of the EU. Lord Kerr 
stated — 

―The EU remains a Treaty-based Union of sovereign states. Only sovereign 
states can sign its Treaties. It follows that a Scottish signature would have 
to await full Scottish independence, and formal recognition of independent 
Scotland by all member-states. In addition, the necessary amendments to the 
Treaties would not take effect immediately, but only after ratification by all 
member-states. It follows that Scotland could not be a member-state from the 
date of its independence.‖91 

83. The issue of the need for an accession treaty was also linked to Scotland‘s 
status vis-à-vis the EU following independence if it was not a Member State by 
that point. In response to questioning from the Committee in relation to which 
―article in the Treaty on European Union sees Scotland leaving the EU‖, the 
Secretary of State explained— 

―The Treaty on European Union lists the countries that are member states by 
virtue of having acceded to membership. The United Kingdom is listed in the 
treaty as a member of the European Union; Scotland does not appear as a 
member. As a legal entity or personality, it is not listed as a member, other 
than as a part of the United Kingdom. That is why I say that, should Scotland 
choose to walk away from the United Kingdom, it would be walking away 
from the institutions and the treaty obligations of the United Kingdom, of 
which the Treaty on European Union is just one.92 

84. The Cabinet Secretary for Culture and External Relations confirmed that, in 
her view, ―There are 5 million people here and there is no treaty provision for 
Scotland not to be part of the EU.‖93 She also referred specifically to the Secretary 
of State‘s comments about Scotland not being a member of the EU in its own right, 
stating ―We are very much part of the fixtures and fittings of the EU, and I do not 
understand the secretary of state‘s arguments as to how that would not continue to 
be the case because our name is not on the tin.‖94 

The selection of a legal base 
85. The lack of an existing legal basis or process for the scenario by which a part 
of a Member State of the EU decides to become a sovereign state and wishes to 
continue as member of the EU, resulted in a divergence of views among those 
providing evidence as to the appropriate legal basis for Scotland to become a 
Member State. Some of those providing evidence considered that article 49 should 
be accorded pre-eminence from the legal perspective as it would be consistent 
with the jurisprudence of the European Court of Justice and would not be open to 
challenge in the Court. 
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86. In written evidence to the Committee, Jean-Claude Piris argued that ―from a 
formal legal point of view, article 49, which deals specifically with admission, must 
be followed in any case of admission‖— 

―On a formal legal point of view, the case law of the Court of Justice of the 
EU establishes that one cannot choose freely an article of the EU Treaties to 
adopt an act or make a decision. The Court refers to ‗the aim and content‘ of 
an act or decision as being the only way to determine the correct choice of its 
legal base. It also stresses that specific articles have priority upon general 
ones. Article 49 is the only article in the EU Treaties which provides the 
specific procedure to be followed for the admission of a State as a member of 
the EU.‖ 95 

87. Similarly, Professor Kenneth Armstrong took the view that ―article 49 is what 
would be called the lex specialis—the specific legal basis for dealing with an entity 
acquiring the status of being a member state of the European Union‖ and that this 
should therefore inform the decision as to the choice of the appropriate legal basis, 
rather than any view held by the country seeking accession— 

―As the European Court of Justice has made clear on numerous occasions, 
the choice of legal basis of an EU act must be based on objective factors 
susceptible to judicial review. That requires there to be a connection between 
the functional properties of the act and the substantive objective of the legal 
basis. Conversely, the choice of legal basis may not depend solely on the 
conviction of a state or an EU institution as to the objective which the act 
pursues. Therefore, it is not enough that a state might prefer one legal basis 
over another. Rather there must be a genuine and objective connection 
between the purpose of the legal basis and that of the act adopted.‖ 96 

88. Lord Kerr of Kinlochard stated— 

―The Scottish Government's preference (2) for Article 48 TEU, which sets out 
general procedures for considering treaty amendments, does not seem to be 
widely shared; and use of a general Article for a matter specifically 
addressed elsewhere in the Treaty would conflict with ECJ jurisprudence.‖97 

89. The Scottish Government recognised that the question of the approach to the 
legal base rested with the Member States. It stated— 

―…it will be for the EU Member States meeting under the auspices of the 
Council to take forward the most appropriate procedure to facilitate 
Scotland‘s transition to independent membership of the EU. The Scottish 
Government would however stress that Article 48 (TEU) presents a legal 
path for the necessary amendments to the EU Treaties to be made to allow 
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Scotland to become an independent Member State within the EU at the point 
Scotland becomes an independent State.‖98 

90. The Scottish Government also stated that if there were a vote for 
independence in the referendum, it would ―immediately seek discussions with the 
UK, the Member States and institutions of the EU to agree a process whereby a 
smooth transition to full EU membership can take place on the date on which 
Scotland becomes an independent State.‖99 

91. Sir David Edward took a different perspective on the issue of how to 
approach any problem for ―which the Treaties do not expressly provide‖ arguing 
that a solution ―must be sought first within the system of the Treaties, including 
their spirit and general scheme.‖100 He also emphasised that the scope of Article 
48 was not limited to proposals to increase or reduce the competences of the EU. 
He stated— 

―Article 48 is not limited to proposals to increase or reduce the competences. 
It says:  

―The Government of any Member State, the European Parliament or the 
Commission may submit to the Council proposals for the amendment of the 
Treaties. These proposals may, inter alia‖—  

which means ―among other things‖—  

―serve either to increase or to reduce the competences conferred on the 
Union in the Treaties.‖‖ 101 

92. Sir David Edward gave his opinion that, by using Article 48, ―following a vote 
for independence, it would be the obligation of the United Kingdom to table a 
proposal for the amendment of the treaties to take account of the situation that will 
occur when Scotland becomes independent from the rest of the UK.‖102 

93. In response to questioning as to whether the UK Government had considered 
obtaining a legal opinion from the European Commission on the use of Article 48, 
the Secretary of State for Scotland explained— 

―We know that the view of the Commission is that article 49 is the correct 
procedure. We have that from the President of the Commission. The Deputy 
First Minister already has a letter from the Commission saying that there 
would need to be a specific proposal. We do not have a specific proposal to 
put to the Commission. We do not agree on article 48. The view of the United 
Kingdom Government is that the only way to seek accession to membership 
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of the European Union is through article 49. In any event, and as I have 
indicated already, we are well short of the sort of specification that we would 
be able to seek an opinion on.103 

Article 49: the evidence on this legal basis 

The European Union Institutions’ position on Article 49  
94. The European Commission, dating back to 2004 when the then President - 
Romano Prodi - first articulated an institutional position on the question, has been 
consistent in arguing that Article 49 would be the legal basis for a new Member 
State. The initial Prodi position is the most detailed pronouncement of the 
European Commission on this subject. It stated— 

―…When a part of the territory of a Member State ceases to be a part of that 
state, e.g. because that territory becomes an independent state, the treaties 
will no longer apply to that territory. In other words, a newly independent 
region would, by the fact of its independence, become a third country with 
respect to the Union and the treaties would, from the day of its 
independence, not apply anymore on its territory. 

Under Article 49 of the Treaty on European Union, any European State which 
respects the principles set out in Article 6(1) of the Treaty on European Union 
may apply to become a member of the Union. An application of this type 
requires, if the application is accepted by the Council acting unanimously, a 
negotiation on an agreement between the Applicant State and the Member 
States on the conditions of admission and the adjustments to the treaties 
which such admission entails. This agreement is subject to ratification by all 
Member States and the Applicant State.‖104 

95. More recently, the current President of the European Commission – José 
Manuel Barroso - has reiterated this position, stating ―if part of the territory of a 
Member State would cease to be part of that state because it were to become a 
new independent state, the Treaties would no longer apply to that territory. In other 
words, a new independent state would, by the fact of its independence, become a 
third country with respect to the EU.‖105 The President of the European Council – 
Herman Van Rompuy – expressed an almost identical view in December 2013— 

―If a part of the territory of a member state ceases to be a part of that state 
because that territory becomes a new independent state, treaties will no 
longer apply to that territory. In other words, a new independent state would, 
by the fact of its independence, become a third country with respect to the 
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Union and the treaties would, from the day of its independence, not apply 
anymore on its territory."106 

96. During the course of the Committee‘s inquiry José Manuel Barroso, President 
of the European Commission, made a comment on the ―The Andrew Marr Show‖ 
regarding Scotland‘s membership of the European Union, commenting that it 
would be ―extremely difficult, if not impossible‖ for an independent Scotland to join 
the European Union. Mr Barroso also drew a parallel between an independent 
Scotland and Kosovo.107 

97. In response to questioning by the Committee on President Barroso‘s 
comments, Jim Currie stated— 

―He was unwise to express the opinion that he expressed with regard to the 
apparent virtual impossibility of an independent Scotland becoming a 
member of the EU—I think that that was extremely unwise and I do not think 
that he was correct. Furthermore, I do not think that his opinion is shared 
either among the member states or even within the commission.‖108  

98. Dr. Fabian Zuleeg stated that comparisons with Kosovo ―did not help the 
debate‖ and expressed that he was ―uncomfortable‖ that Mr Barroso had made a 
―political point‖— 

―The suggestion that there are potential parallels between the situation of 
Kosovo and that of Scotland perhaps did not help the debate. In my view, the 
comments could simply have been about the process and the timing, and I 
am a bit uncomfortable that they made a relatively political point‖109 110 

99. The European and External Relations Committee wrote to the Vice President 
of the European Commission, Viviane Reding, in the context of her portfolio 
responsibility for Citizenship, and to Štefan Füle, the Commissioner for 
Enlargement and European Neighbourhood Policy. The response received from 
Vice President Reding reiterated the European Commission‘s position that article 
49 would present the legal route for an application to the EU.111 
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100. Hugh McLean (a former European Commission official) drew attention to a 
different historic position that had been taken in relation to the 1979 referendum 
for devolution in Scotland. He explained that at that point in time, the Secretary 
General of the European Commission had considered there to be two successor 
states— 

―During the late 70s in the run up to the referendum in 1979 to establish a 
Scottish Assembly Mr. Émile Noël, the original and highly respected 
Secretary General of the European Commission, was asked what would 
happen in the event that one day Scotland and England would separate 
(Wales and Northern Ireland were considered as ―provinces‖ of England). He 
stated quite clearly that both nations were and would remain members of the 
European Economic Community but obviously there would have to be 
modifications both for administrative and judicial reasons. These two aspects 
would be the subject of negotiations for both nations. Since 1979 both Scots 
and English have acquired rights and as yet no legislation has ever been 
passed to expel a nation, whose citizens have been European citizens for 
decades not to mention those of us who were employed in the European 
institutions over that period.‖112 

101. Lord Kerr of Kinlochard recognised that while there was ―no secession 
precedent to follow,‖— 

―…the general view, as explained by the Presidents of the European Council 
and Commission, and by those member-states (including the UK) who have 
commented, is that the necessary negotiations would be conducted under 
the specific procedures set out in Article 49 TEU for the admission of new 
member-states.‖113 

102. The Secretary of State for Scotland expressed the view that ―the pretty widely 
accepted position is that Scotland would be removing itself from EU membership 
and then applying to re-enter, which is the clear statement that we have had from 
Barroso, Van Rompuy and others.‖114 

103. The Cabinet Secretary for Culture and External Affairs considered that 
Scotland (as well as the rest of the UK) would be a successor state. She stated— 

―The UK Government is arguing that Scotland would not be a successor 
state. Quite clearly, we think that it would be, as would the UK. That is a point 
of differentiation between where we are and where the UK Government is, in 
terms of the legal advice.‖115 

                                                                                                                                    
om_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf
.pdf 
112

 Hugh McLean. Written submission. 
113

 Lord Kerr of Kinlochard. Written submission. 
114

 Scottish Parliament European and External Relations Committee. Official Report, 20 March 
2014, Col 1909. 
115

 Scottish Parliament European and External Relations Committee. Official Report, 3 April 2014, 
Col 1946. 



European and External Relations Committee, 2nd Report, 2014 (Session 4) 

 29 

104. The Labour‘s MEPs, in written evidence to the Committee, noted that, ―The 
institutions responsible for handling any negotiation and application for Scotland to 
join the EU are clear that Article 49 would be the article through which an 
independent Scotland could apply for EU membership.‖  

105. In written evidence to the Committee, Sir David Edward suggested that both 
President Barroso and President Van Rompuy were ―singing from the same hymn 
sheet‖, which appeared to be ―an unpublished opinion written some time ago 
(before the Lisbon Treaty came into force) by a former Director of the Legal 
Service of the Council of Ministers.‖116  Sir David Edward further questioned, ―Do 
the spirit and scheme of the Treaties really offer no solution, so that we have to 
resort to conventional public international law as the Barroso/Van Rompuy theory 
suggests?‖117 In his written evidence, Sir David Edward stated that— 

―Treaties of the European Union ―create a ―new legal order‖ of international 
law which differs from conventional international law in that its subjects are 
not only the Member States, but also their nationals (now also citizens). The 
autonomy of the EU legal order has repeatedly been affirmed by the Court of 
Justice.‖118 

106. Sir David Edward notes that ―the solution to any problem for which the 
Treaties do not expressly provide must be sought first within the system of the 
Treaties, including their spirit and general scheme.‖ Professor Dardanelli also 
made this point. He said ―the EU is a new legal framework with its own particular 
rules and values.‖119 120 

107. Sir David Edward also observed ―Mr Van Rompuy and others also advance a 
form of moral argument against separation, saying that it goes against the grain of 
European integration and, on a wider plane, against the inevitability of 
globalism.‖121 

108. Sir David Edward also told the Committee that he thought the opinions 
provided by the European Commission failed to take account of the Scottish 
Government‘s plan to negotiate membership from within the EU: 

―My disagreement with Jean-Claude Piris and with everybody else who 
discusses this arises because they assume that the moment of the vote is 
the moment of independence. They fail to note the difference between voting 
for independence and actual separation.‖ 122 
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109. James Ker-Lindsay questioned the extent to which the President of the 
European Commission‘s view was a personal one and pointed out that there 
would be a new College of Commissioners later in 2014. He stated— 

―… it is not clear the extent to which this opinion is based on hard and fast 
legal assessments or represents a more personal opinion. In this latter 
regard, it is perhaps worth bearing in mind that following European 
Parliament elections this year, a new Commission will be appointed. This 
could well see a change of thinking on the question of Scotland‘s 
membership of the European Union in the event that there is a vote in favour 
of independence.‖123 

110. Hugh McLean observed that— 

―The statements made by Mr. Herman van Rompuy and Mr. José Manuel 
Barroso, Presidents of the European Council and European Commission 
respectively, are completely understandable if misleading. These gentlemen 
are politicians and it is their duty to prevent the fragmentation of the EU. 
Nonetheless the domestic arrangements for governance of the two nations 
making up the United Kingdom are outside the competence of the EU, whose 
credibility would be destroyed completely if it chose to ignore the 
democratically arrived at decision of the Scottish people.‖124 

111. The Cabinet Secretary for Culture and External Relations drew the 
Committee‘s attention to Article 2 of the Treaty on European Union which sets out 
the core values of the European Union and pointed out that Scotland was ―an 
excellent example of democracy.‖125 She also observed that— 

―Both Mr Barroso and Mr Van Rompuy have made political comments for 
political reasons. I do not think that the role of the President of the European 
Commission is to reflect on the internal workings of any member state.‖126 

The use of article 49 as the legal basis for accession to the European Union 
112. Article 49 of the Treaty on European Union has been the legal basis of all 
accessions to the EU since the 1992 Treaty of Maastricht, when it was introduced 
in anticipation of the enlargement of the central and eastern European countries. It 
provides for the state seeking accession to initiate the process. The text of Article 
49 is as follows— 

Article 49 

Any European State which respects the values referred to in Article 2 and is 
committed to promoting them may apply to become a member of the Union. 
The European Parliament and national Parliaments shall be notified of this 
application. The applicant State shall address its application to the Council, 
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which shall act unanimously after consulting the Commission and after 
receiving the consent of the European Parliament, which shall act by a 
majority of its component members. The conditions of eligibility agreed upon 
by the European Council shall be taken into account.  

The conditions of admission and the adjustments to the Treaties on which the 
Union is founded, which such admission entails, shall be the subject of an 
agreement between the Member States and the applicant State. This 
agreement shall be submitted for ratification by all the contracting States in 
accordance with their respective constitutional requirements.  

113. The Scottish Government describes Article 49 as providing the legal basis 
and defining the procedure ―for a conventional enlargement where the candidate 
country is seeking membership from outside the EU.‖127 The Scottish Government 
argues that— 

―By virtue of having joined the EU in 1973 this is not the starting position from 
which the Scottish Government should be pursuing independent EU 
membership. Accordingly the Scottish Government at present, does not 
consider this as the appropriate route to independent membership‖128 

114. In addition to the points referred to previously about Article 49 representing 
the legal basis consistent with European Court of Justice jurisprudence and the 
―lex specialis‖ for an accession process, there was further evidence provided to 
the Committee on reasons why Article 49 would represent a suitable legal route. 
Jean-Claude Piris argued that Article 49 should be the legal basis as it relates to 
the Copenhagen criteria and the two sets of legal provisions that need to be 
approved for an accession. He explained his view in the following terms— 

―First, the admission of a State as a member of the EU is conditioned by the 
fact that the applicant State does respect the requirements listed in article 49: 
respect of the values referred to in article 2 of the Treaty on EU and 
commitment to promote them. The conditions of eligibility agreed upon by the 
European Council (the so called ‗Copenhagen criteria‘, adopted in June 
1993, among which the acceptance and capacity to implement the ‗acquis 
communautaire‘) shall be taken into account. If the procedure prescribed in 
article 49 was to be ignored in each case when an applicant country was the 
result of the splitting of a current EU Member State, that would mean that any 
fraction of a Member State would always be regarded as automatically 
fulfilling all these conditions, which is by no means a given fact. This would 
ignore the requirements of the Treaty. 

“Second, two set of legal provisions have to be approved for each admission. 
The first set of provisions to be approved are the legal obligations to be 
imposed on the new Member State in the treaty of admission. This is what is 
referred to in article 49 as ―the conditions of admission‖, which are ―the 
subject of an agreement between the Member States and the applicant 
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State‖. Article 49 provides that the same agreement will also contain the 
second set of legal provisions to be approved, ie ―the adjustments to the 
Treaties on which the Union is founded‖ which are entailed by the admission. 
It is provided by article 49 that ―this agreement shall be submitted for 
ratification by all the contracting States in accordance with their respective 
constitutional requirements‖. I therefore conclude that, on a substantive legal 
point of view as well, an agreement based on article 49 is necessary, and 
that it is also sufficient, as it has to contain both sets of legal provisions which 
are necessary.‖129 

115. Professor Kenneth Armstrong also argued that ―…the objective which is 
pursued by Article 49 TEU is to allow for verification that the applicant state can 
fulfil its obligations arising under EU law.‖ While he recognised that EU law has 
application in Scotland, ―as a constituent territory of an EU state, and a territory 
with its own legal and devolved political system‖, and that ―its institutional 
structures play a role in the implementation of EU law‖, he observed that—  

―However, on the policymaking side, certain important policy fields are 
reserved to the UK government but which are coordinated at EU-level. An 
independent Scotland would be assuming new domestic policy 
responsibilities – after all, that is part of the case for independence – in areas 
within the scope of application of the treaties. It is, therefore, appropriate that 
other EU Member States and institutions have the opportunity to assess how 
an independent Scotland would, institutionally and politically, exercise its 
domestic competences in their European context, including those 
competences which were hitherto reserved to Westminster.‖130 

116. Professor Stephen Tierney emphasised that Article 49 had been developed 
for the accession of countries from outside the EU. He pointed out that— 

―The lengthy and involved process associated with Article 49 might well be 
considered unsuitable for Scotland‘s accession since Scotland is already part 
of a member state, meets the Copenhagen criteria and is fully compliant with 
the acquis communautaire.‖131 

117. Patrick Layden QC, in his written evidence, emphasised the procedural 
advantages from the perspective of the Member States and the EU institutions of 
following the Article 49 route. He stated— 

―There are clear practical advantages to the Member States, and the 
institutions, in following this procedure. It has been tried and tested in 
previous accessions. It gives a coherent structure to the process of 
assessment of whether an applicant State meets, or is prepared to comply 
with, the acquis. It is focussed on the single question of accession, and runs 
no risk of being distracted by extraneous considerations.‖132 
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118. In written evidence, the SNP MEPs, Ian Hudghton and Alyn Smith argued 
that ―rigid application of Article 49 would run counter both to historical trends and 
the spirit of Article 2‖133, which sets out the democratic values of the EU. They also 
suggested that arguments for the use of Article 49 implied that Scotland would 
need to apply for EU membership upon becoming independent, thus meaning 
there would be a period when Scotland was outwith the EU.  They stated— 

―These arguments ignore the vital fact that there is no provision for the 
expulsion of an existing part of the EU and that the EU, throughout its 
evolution, has tended towards both pragmatism and expansionism. The only 
mechanism which exists for exit from the EU is Article 50 TEU, through which 
a Member State may withdraw.  Aside from the fact that Scotland has shown 
no intention to withdraw from the EU, application of Article 50 itself requires 
negotiation.‖134 

119. The Cabinet Secretary for Culture and External Affairs explained why she 
considered that Article 49 would not be necessary for the case that Scotland would 
present—  

―Article 49 is the traditional accession route—what might be called the 
Croatia route—for a country that has never implemented European 
legislation, that has not been a member for 40 years already and which does 
not have citizens who are currently members of the European Union. That 
position would be taken for a country such as Croatia, but it is not the 
position that we think would need to be taken for Scotland.‖135 

120. The Cabinet Secretary also regretted that the UK Government had not 
presented a position on Article 48 to the EU for consideration and stressed that 
―the EU has not taken a view on Scotland because it has not been presented with 
a request to do so.‖136 

The Copenhagen Criteria 
121. In addition to Article 49, criteria for membership of the EU were agreed at the 
European Council in Copenhagen in 1993137 and later strengthened at the Madrid 
European Council in 1995. The revised treaty article for membership introduced by 
the Treaty of Maastricht and these criteria were developed in light of the ―big 
enlargement‖, notably in relation to the accession of the former Central and 
Eastern European countries. The ―Copenhagen criteria‖, as they are known, 
require a candidate country/accession country to meet the following three 
criteria— 
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 political: stability of institutions guaranteeing democracy, the rule of law, human 
rights and respect for and protection of minorities; 

 economic: existence of a functioning market economy and the capacity to cope 
with competitive pressure and market forces within the Union; 

 acceptance of the Community acquis: ability to take on the obligations of 
membership, including adherence to the aims of political, economic and 
monetary union.138 

122. During the accession process, the candidate country‘s adoption, 
implementation and enforcement of the acquis are assessed. Each of the 35 
chapters is negotiated separately, with the candidate country agreeing on how to 
adopt and implement the acquis. This process is monitored by the European 
Commission, which makes reports to the European Council and the European 
Parliament on progress. 

123. The Scottish Government argues that the 18-month period between the 
referendum and formal independence ―provides sufficient time for the Scottish 
Government to undertake the necessary legal and institutional preparations for 
independent EU membership, albeit a large part of this is already in place.‖139 

124. In evidence to the Committee there was a general consensus that Scotland 
would meet the Copenhagen criteria and the acquis in terms of the body of law, 
but a question was raised in relation to the institutional and administrative 
structures required, which include - inter alia - a regulatory framework for public 
and private broadcasting; implementing, enforcement and administrative 
capacities for taxation; a competition authority; a central bank, and a national 
statistical institution. Patrick Layden QC stated that while he agreed that, 
technically, Scotland already complies with its European obligations‖, he made the 
point that— 

―…the European institutions expect to deal with independent authorities in 
member states on matters such as finance. In every member state, they 
expect to find a central bank to which their bankers can talk. They expect to 
find independent authorities on a range of national institutional matters, so 
that they have a responsible contact point in each member state.‖ 140 

125. Graham Avery, an Honorary Director General of the European Commission, 
stated— 

―It has been suggested that negotiations under Article 48 would need to 
include procedures associated with Article 49, such as an Opinion of the 
Commission and detailed ‗screening‘ and intergovernmental examination of 
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Scotland‘s capacity to implement each of the 35 chapters of the EU‘s acquis. 
This would hardly be necessary in the case of Scotland, which has applied 
the EU‘s policies and legislation for 40 years, and it would have little interest 
for other member states, who would be content to consider the matter on the 
basis of a report and proposals from the Commission. On the question 
whether Scotland would be able to fulfil the ‗Copenhagen criteria‘ for EU 
membership, the Commission could be asked to give an Opinion, and such 
an exercise would be relatively simple since Scotland is already in the EU.‖141 

126. David Crawley was of the view that there would be a role for the European 
Commission in producing an assessment of Scotland‘s candidature for EU 
membership. He said, ―Whatever the basis, the Commission will have to produce a 
detailed and lengthy assessment that will have to go to the Council before really 
serious discussions can start.‖ 142 

127. The Secretary of State for Scotland stated that there was a need to establish 
that as a member state ―in her own right, Scotland was sufficiently compliant with 
all 35 chapters of the acquis communautaire in order to be admitted to the EU.‖143 
He observed— 

―It is true that, as part of the United Kingdom, we meet all the conditions of 
the acquis. It would, of course, be for an independent Scotland to satisfy the 
other members of the European Union that, as an independent country, it 
satisfied all the conditions of the acquis. .. In those areas in which Scotland 
does not have legislative competence in its devolved Parliament, the 
legislation is done at Westminster. If those areas—such as regulation of the 
financial services sector, which is significant and very important to Scotland‘s 
economy—are to be transferred to an independent Scotland, we will need to 
satisfy the European Union that, as an independent country, we meet the 
conditions that are required from the acquis communautaire in all 35 
chapters.‖144 

Article 48: the evidence on this legal basis 

Article 48: the Scottish Government’s position 
128. As noted above, the Scottish Government has indicated that it does not 
consider Article 49 as an appropriate route for Scotland, which, in its view, would 
not be starting from the same position as candidate countries seeking membership 
from outside the EU. It states that—  

―The alternative to an Article 49 procedure, and a legal basis that the Scottish 
Government considers is appropriate to the prospective circumstances, is 
that Scotland‘s transition to full membership is secured under the general 
provisions of Article 48 TEU. Article 48 provides for a Treaty amendment to 
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be agreed by common accord on the part of the representatives of the 
governments of the Member States.‖145 

129. Article 48 of the Treaty on European Union makes provision for the 
amendment of the EU Treaties and sets out two procedures for doing this: the 
ordinary revision procedure and the simplified revision procedure. The Scottish 
Government considers that the EU Treaties could be amended to provide for 
Scotland‘s membership through the ―ordinary revision procedure initiated by the 
United Kingdom Government with assistance from the Scottish Government 
before Scotland becomes independent to enable it to become a Member State at 
the point of independence.‖146   

Article 48: the legal basis 
130. The provisions in Article 48 relating to the ordinary revision procedure are the 
following: 

Ordinary revision procedure 

48.2. The Government of any Member State, the European Parliament or 
the Commission may submit to the Council proposals for the amendment of 
the Treaties. These proposals may, inter alia, serve either to increase or to 
reduce the competences conferred on the Union in the Treaties. These 
proposals shall be submitted to the European Council by the Council and the 
national Parliaments shall be notified. 

48.3. If the European Council, after consulting the European Parliament 
and the Commission, adopts by a simple majority a decision in favour of 
examining the proposed amendments, the President of the European Council 
shall convene a Convention composed of representatives of the national 
Parliaments, of the Heads of State or Government of the Member States, of 
the European Parliament and of the Commission. The European Central 
Bank shall also be consulted in the case of institutional changes in the 
monetary area. The Convention shall examine the proposals for amendments 
and shall adopt by consensus a recommendation to a conference of 
representatives of the governments of the Member States as provided for in 
paragraph 4. 

The European Council may decide by a simple majority, after obtaining the 
consent of the European Parliament, not to convene a Convention should 
this not be justified by the extent of the proposed amendments. In the latter 
case, the European Council shall define the terms of reference for a 
conference of representatives of the governments of the Member States. 

48.4. A conference of representatives of the governments of the Member 
States shall be convened by the President of the Council for the purpose of 
determining by common accord the amendments to be made to the Treaties. 
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The amendments shall enter into force after being ratified by all the Member 
States in accordance with their respective constitutional requirement.147 

Article 48: avoiding a hiatus in Scotland’s EU membership 
131. Sir David Edward has suggested that Article 48 could provide an alternative 
route for Scotland to become a Member State of the EU that would avoid any 
period in which Scotland was outside of the EU. He proposed that an approach 
could be adopted whereby a Treaty could be prepared, agreed and ratified to 
provide for continuity in Scotland‘s membership of the EU by making provision for 
Scotland to become a Member State on the date of independence. He explained 
that relatively few amendments would be needed— 

―I envisage that it would be necessary to have a treaty agreed, certainly with 
unanimity and ratification, which might or might not be possible within the 18-
month period set out in the white paper. What might the treaty say? It might, 
for example, say, ―Considering that it is agreed that Scotland and the rest of 
the UK shall be separate states as from a date to be determined, therefore‖—
and this would be article 1—―as from that date article 52 of the Treaty on 
European Union shall be amended to the following effect. The Treaty shall 
apply to the Kingdom of Belgium, the Kingdom of Scotland and the United 
Kingdom of England, Wales and Northern Ireland.‖ That is the treaty 
amendment that I would envisage, which could be agreed long before the 
moment of independence and would take effect at the moment of 
independence.‖148 

132. Sir David Edward also explained to the Committee that he took a different 
position from most, who discussed the issue within the parameters of a 
conventional international public law approach, that is ―in terms of the rights of 
states and whether there will be a continuator state, a successor state, a 
separate state or a new state.‖ He explained— 

―I start from the position—which is clear in the major judgment of the 
European Court of Justice way back in 1963—that the treaties create rights 
for individuals, which, as the Court put it, ‗is ... intended to confer upon them 
rights which become part of their legal heritage.‘ In my view, all the 
discussion about the rights of states entirely ignores the fact that people here 
and people who are dealing with us have what are called acquired rights. My 
view is that the institutions of the EU and the member states, including the 
United Kingdom, have an obligation, if there is a vote for independence, to 
ensure that those acquired rights are not abridged or terminated. That 
imposes an obligation to negotiate before there is any question of 
separation—before we get to the stage at which there is a new state.‖149 
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133. Brandon Malone, WS (a Solicitor Advocate) reiterated the argument for using 
Article 48 as a means of avoiding any gap in Scotland‘s membership of the 
European Union. He stated— 

―My view is that the article 48 route is suitable and is the only realistic way of 
ensuring Scotland‘s membership of the EU on a continuing and uninterrupted 
basis in order to ensure continuity of effect of the existing arrangements. That 
route is clearly in the best interests not only of the people of Scotland but of 
the rest of the former UK … and of the other EU members.‖150 

134. Graham Avery also identified the Article 48 route as a means of responding 
to the challenge of ensuring that Scotland became a Member State of the 
European Union on the date of independence, thereby avoiding a situation where 
there was a hiatus in the single market. He stated that—  

―…negotiations on the terms of Scottish membership should take place in the 
period following the referendum and before the date of independence. For 
that purpose, Article 48 would be the legal basis: this approach is sometimes 
described as ‗internal enlargement‘. The alternative would be the traditional 
procedure for EU enlargement, under which non-member countries are 
admitted; this approach, which means that Scotland would have to leave the 
EU and then apply for membership under Article 49, would be undesirable for 
practical and political reasons.‖151 

135. The Secretary of State for Scotland recognised that it was ―in the United 
Kingdom‘s interest that there should be a single market and that the single market 
should be completed‖ but stressed that— 

―…we are considering a scenario that would arise not at the hand of the UK 
but as a result of the people of Scotland choosing to remove themselves. The 
scenario would arise from the people of Scotland voting to remove 
themselves from the rest of the United Kingdom. That is not something over 
which the rest of the UK has control; it is a decision for us as Scots to 
make.‖152 

136. Professor Stephen Tierney observed that the Article 48 route could be ―less 
laborious than the Article 49 route‖ but that it ―could still require a convention of 
Member States to be convened to adopt recommendations on the proposed 
treaty amendments.‖153 

Negotiations under an Article 48 procedure 
137. Some witnesses identified potential hazards linked to the Article 48 route, 
with a particular focus on the likely role that the UK would adopt in the 
negotiating process. In particular, questions were posed as to how the 
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negotiations under such a procedure could be managed. Professor Stephen 
Tierney stated— 

―The Article 48 amendment route requires to be initiated by a Member State, 
the European Commission or the European Parliament, and not, as under 
Article 49, by the state seeking accession. In this case, a proposal by the 
United Kingdom would be the most likely route. This would of course depend 
upon the willingness of the UK to nominate Scotland for membership. The 
terms of the Edinburgh Agreement suggest that the UK will recognize an 
independent Scotland in the event of a majority Yes vote. From this we might 
deduce a willingness to facilitate the Article 48 process, but this has not, to 
my knowledge, been confirmed by the UK Government.‖154 

138. Patrick Layden QC also drew the Committee‘s attention to the potential role 
of the UK Government in relation to negotiations. He commented that— 

―The assumption in the White Paper is that the UK Government would initiate 
the process. But it is impossible at this stage to predict that the UK 
Government would consider that its own interest would be served by such a 
course of action, particularly if the terms of settlement between itself and the 
Scottish Government were not settled. Even after a settlement on internal 
issues had been reached, the UK Government might reasonably come to the 
view … that it would be more appropriate for a Scottish application for 
membership to proceed under Article 49: if the UK Government were not 
prepared to initiate the Article 48 process, it is difficult to see which other 
Government might wish to intervene.‖155 

139. Sir David Edward argued that the UK Government would continue to have a 
responsibility for Scotland until the date of independence. He questioned— 

―On the argument that the UK ceases to have responsibility for Scotland‘s 
position if there is a vote for independence, does the Parliament of the UK 
cease to have legislative competence? Do the ministries responsible for non-
devolved matters cease to have responsibility during this period? No, they do 
not. Until the moment of independence, the United Kingdom remains the 
United Kingdom and the institutions of the United Kingdom have 
responsibility vis-à-vis the whole United Kingdom, including Scotland. The 
idea that a vote for independence brings into birth an autonomous entity 
called Scotland is legally unsound.‖156 

140. Professor Kenneth Armstrong indicated that negotiations could start after a 
Yes vote, and that there would be good faith obligations on the UK Government to 
engage in those negotiations. He stated— 

―I think that we can all accept that negotiations of some sort will occur, 
although some people might take the view that negotiations should be held 
up until the moment of independence—that is not an implausible view in 
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some other European capitals. As I said, we need to be clear about to what 
legal end those negotiations will take place.‖157 

141. Dr John MacDonald suggested that if there was a vote for independence, 
then the ―uncooperative stance of the UK would cease‖. He stated— 

―It is worth repeating that it would make no sense whatsoever for rUK to 
obstruct the most seamless EU transition possible for a newly independent 
Scotland.  Firstly – as noted above – it would be very much in Downing 
Street‘s political, economic and security interests to see Scotland up and 
running as quickly as possible.  Secondly, any obstructiveness on London‘s 
part would introduce an entirely unhelpful mood of resentment into the 
transition period.  This would not only affect the dynamic between Edinburgh 
and London as they negotiated independence terms; it would also be viewed 
negatively by the international community.‖158 

142. In evidence to the Committee, Graham Avery stated— 

―Between now and the referendum, there is an important amount of tactics 
that relate to these factors. We know well that the main parties at 
Westminster are against Scottish independence. If and when the referendum 
result is one that is in favour of an independent Scotland, it seems to me 
perfectly clear that the Westminster Government and the Whitehall machine 
will move into action very smartly to try and find a reasonable solution to the 
consequences. How can I put this? I need to be a bit diplomatic. As I think I 
said somewhere, when you prepare for such negotiations, you should listen 
to what the other party says, but you should also spend a good deal of time 
analysing what the interests are. I repeat that a situation in which Scotland 
was outside the European Union and not applying EU laws would be a legal 
nightmare for the rest of the United Kingdom, and the British Government 
must take account of that.‖159 160 

143. In response to questioning by the Committee about whether it would be his 
duty, as the Secretary of State for Scotland, to negotiate and argue for Scotland‘s 
interests, the Secretary of State commented— 

―I always promote Scotland‘s case, and I will certainly respect the Scottish 
people‘s view. However, surely you have to accept that, if Scotland votes to 
be an independent country, that will have implications for other parts of the 
United Kingdom and the European Union and there can be no certainty in 
that regard. I presume that that is why, as part of the Edinburgh agreement, 
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the Scottish Government and the United Kingdom Government said that 
there should be no pre-negotiation.‖161 

144. The Cabinet Secretary for Culture and External Affairs emphasised that it 
was important for both the UK and the Scottish Governments— 

―…to ensure, particularly from day 1 after the referendum, that there are 
productive and constructive relationships and that we all accept the 
importance of the legitimacy of the Scottish people in their decision. That 
relationship and that discussion are very important in terms of how the 
Governments act at that point, particularly in relation to the European 
Union.‖162 

145. The Cabinet Secretary for Culture and External Affairs also stressed that it 
would be in the UK Prime Minister‘s interest— 

―…to facilitate a situation in which one part of the British isles, at his 
instigation, is somehow not part of the European Union. It will be in his self-
interest to make sure that those discussions and that agreement take place. 
We will expect to take a key lead in our discussions with the European Union, 
but we recognise the role of the UK as the member state between the period 
of 19 September and March 2016.‖163 

146. Professor Kenneth Armstrong argued that the UK Government piloting treaty 
amendments on behalf of Scotland ―exposes Scotland to even greater political 
risks than were it to go down the accession route of article 49.‖ He considered that 
it was ―curious‖ that the Scottish Government should propose that the UK 
Government would take on the role of initiating a treaty revision— 

―The white paper dismisses and derides the current arrangements by which 
the UK Government handles European business that affects Scotland, yet 
suddenly when it comes to the most important issue—Scotland‘s 
independent membership of the EU—it seems content with the idea that the 
UK Government‘s arrangements will be okay for handling that. That seems 
rather odd.‖164 

147. Patrick Layden QC argued that the changes required to the Treaties would 
not be known until negotiations with the UK on independence more generally had 
been concluded and that this would undermine the potential to use Article 48. He 
pointed out that— 

―It is impossible to work out what amendments to the treaty you would want 
as at September 2014. You would not know that until you had finished the 
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process of agreeing with the UK precisely what the split would be and what 
the arrangements would be for separating institutions or sharing them. You 
would not know what package Scotland was going to put to the European 
Union. Even if the UK wanted to do so, it would not be able to put a coherent 
proposal to other member states.‖165 

148. The Secretary of State for Scotland raised the potential for a legal challenge 
to the use of an Article 48 route. He stated that— 

―The committee might also wish to have regard to the fact that, although a 
simple majority on the Council can, I think, undertake an article 48 process, 
the outcome requires unanimous agreement. Spain is already saying that an 
article 49 procedure would be the correct route. The difficulty with insisting on 
an article 48 procedure if member states do not unanimously agree that it is 
appropriate is that it would be open to legal challenge. If any party were to 
bring a legal challenge to a decision to go down the article 48 route, it would 
become ever more difficult to work against what is already a very tight 
timescale. That is another consideration that would, in practical terms, make 
an article 48 procedure—even if one was able to undertake it—fraught with 
difficulty.‖166 

EU Citizenship 

149. The issue of EU citizenship also emerged in evidence. The EU is an 
international organisation based on the principles of democracy and human rights. 
The EU Charter of Fundamental Rights,167 which has the same legal status as the 
Treaties,168 sets out the values and objectives of the EU in the following words— 

―The peoples of Europe, in creating an ever closer union among them, are 
resolved to share a peaceful future based on common values. Conscious of 
its spiritual and moral heritage, the Union is founded on the indivisible, 
universal values of human dignity, freedom, equality and solidarity; it is based 
on the principles of democracy and the rule of law. It places the individual at 
the heart of its activities, by establishing the citizenship of the Union and by 
creating an area of freedom, security and justice.‖169 

150. Under Article 20 of the Treaty on European Union, every person holding the 
nationality of a Member State shall be a citizen of the Union, with attendant rights 
including that of moving and residing freely within the territory of the Member 
States of the EU. As previously mentioned, there are 160,000 EU citizens resident 
in Scotland, and the number of Scots living in other EU countries, including the 
rest of the UK, is likely to be in excess of that number.  
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151. Patrick Layden QC explained how Article 20 was given effect in relation to 
Scotland— 

―Scotland‘s people are citizens of the European Union because they are 
nationals of the United Kingdom. If they stop being nationals of the United 
Kingdom, they stop being citizens of the European Union. That is not going to 
come along by some constitutional accident; it will come along, as I said in 
my paper, as the result of a considered, deliberate and—I hope—informed 
decision of the Scottish people.‖170  

152. Aidan O‘Neill QC highlighted the issue of what would happen to Scottish 
citizens if Scotland was not a Member State of the European Union on the date of 
independence— 

―European Union nationals who are here would no longer be within the EU 
and would no longer have claims against an independent Scotland for the 
protection of their EU rights. More important and, perhaps, more stunning, 
Scottish nationals—we are told that Scottish-born non-residents will 
automatically be given Scottish citizenship—who are working elsewhere in 
the EU—which by then would, I presume, include working in London—would 
lose all their rights as EU citizens and become extra-communitarians. That 
would put them in the same category as Americans, Russians and 
Australians as opposed to the privileged category that includes Romanians, 
Bulgarians and even Turks because Turkey has an association agreement 
with the European Community.‖171 

153. Aidan O‘Neill QC argued that the risks of this happening meant that there 
was ―not just an obligation of good faith but a commonsense requirement to try to 
resolve the instability of having 5 million people who are EU citizens but whose 
state has no status within the EU.‖172 He explained why he took a different view on 
this issue to one based on public international law— 

―On the classic public international law analysis, if Scotland, as an 
independent entity, were to leave the EU, the citizenship of everyone in 
Scotland qua European citizen would remain—unless and until their former 
British nationality were withdrawn from them, when they might then be said to 
lose their European citizenship rights. However, there would potentially be an 
unstable situation in which a new independent state would be outside the 
European Union and have none of the responsibilities of membership but all 
the people in the new state would be citizens of the EU and have all the 
rights implicit in the European Union.‖173 
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154. Aidan O‘Neill QC also argued that as any loss of British citizenship would be 
―an active decision by the rest of the UK at such time as the rest of the UK is an 
independent entity‖ and because it ―would have implications for the European 
citizenship of the remaining British citizens in Scotland, it would fall within the 
ambit of EU law and would potentially be justiciable before the Court of Justice of 
the European Union.‖174 Thus, while Article 20 confers EU citizenship on anyone 
who is a national of an EU Member State, the withdrawal by a Member State of 
national citizenship may be within EU law and subject to a ruling of the Court of 
Justice of the EU as the ultimate guardian of the legal rights of EU citizens. 

155. Graham Avery stated— 

―I think that I also described the situation in which Scotland was outside the 
EU and was not applying EU rules, while the rest of the UK was applying 
them, as a legal nightmare. The issue is not just about fisheries—it is about 
the whole system of the single market and the network of trade and 
economics. Unless Scotland continues to apply EU rules, life will become 
diabolically complicated for firms and citizens, not just in the rest of the UK, 
but in Germany, Spain and elsewhere. It is well known that citizens and firms 
in member states other than the UK have rights in Scotland, by virtue of 
Scotland being a member of the EU and, if Scotland no longer applied EU 
rules and no longer had EU obligations, they would be in a right mess.‖175 176 

156. The Secretary of State for Scotland took a classic public international law 
approach to the issue of citizenship. He considered that one of the consequences 
of a Yes vote in the referendum would be that ―the rights of Scottish citizens as 
members of the European Union and the advantages that come to the people of 
Scotland as a consequence of the United Kingdom‘s membership of the EU would 
go if Scotland voted to leave the United Kingdom.‖177 He also explained what he 
considered would be the impact on EU citizens living in Scotland if Scotland 
became independent without being an EU Member State— 

―The issue of the rights of people who are here already as part of their 
entitlements in the European Union—under the free movement of workers 
provision, for example—and the students who are here under a scheme such 
as the Erasmus scheme is interesting. It is their right to be in the United 
Kingdom. If the United Kingdom is then redefined by the people of Scotland 
choosing to remove themselves from it, such people would still, on paper, 
have the same right to be in the United Kingdom; it would just not include 
Scotland any more.178 
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157. The Cabinet Secretary for Culture and External Affairs expressed her 
concern about this position. She referred to the possibility of ―5 million European 
citizens to suddenly go from being part of the EU on day 1 to not being part of the 
EU on day 2‖179 as absurd because Scotland was not a signatory to the EU 
Treaties— 

―There are 5 million people here and there is no treaty provision for Scotland 
not to be part of the EU. A significant part of the debate is those 5 million 
citizens and what their rights as individuals are. Scotland has been a member 
of the EU for 40 years, and we have been applying laws in terms of the 
acquis communautaire and its chapters. … We are very much part of the 
fixtures and fittings of the EU, and I do not understand the secretary of state‘s 
arguments as to how that would not continue to be the case because our 
name is not on the tin. We are citizens as individuals, which is important.‖180 

158. The Cabinet Secretary for Culture and External Affairs referred to the 
importance of Scotland remaining within the EU as also being for the benefit of EU 
citizens of other Member States. She remarked— 

―We should remember that Scotland has a great deal to contribute to the EU. 
Many European citizens live and work in Scotland; for example, the last 
national census indicated that more than 60,000 Poles live and work here. 
Continuity of effect with regard to Scotland‘s membership of the EU will be 
important to other member states as well as to us.‖181 

Attitudes of other Member States to negotiations for Scotland to become a 
Member State 

159. As stated above, notwithstanding whether a legal route based on Article 48 
or Article 49 were to be used, there would be a need for unanimity among the 
existing Member States on Scotland becoming an EU Member State and the 
treaty changes would need to be ratified by all of the Member States. These treaty 
changes would cover not only the inclusion of Scotland in all parts of the Treaties 
that make reference to the Member States, but also in relation to any specific 
conditions resulting from the negotiation of any exemptions for Scotland in key 
policy areas. The Scottish Government has indicated it would seek membership of 
the EU on the basis of ―continuity of effect‖, meaning a retention of the ―opt-outs‖ 
negotiated by the UK Government during the course of the UK‘s membership of 
the EU.  

160. The potential attitudes of other Member States, both to Scotland‘s 
membership of the EU and the terms of that membership was discussed in 
evidence to the Committee. Professor Michael Keating emphasised that, ―None of 
the member states has said that it would veto, nor has any even threatened to do 
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so.‖182 However, he suggested that the attitudes to Scottish membership might 
impact upon the negotiations— 

―It comes back to negotiating. Some member states would be very unhappy 
about Scottish independence, so they might be unco-operative. They might 
try to increase the price, just to show their own minorities how costly 
independence would be and to tell them, ―You might do it, but there is a price 
to pay.‖ That would be part of the negotiations. On the question whether any 
of those countries would say that it was a matter of principle, I point out that, 
in the interrogation of the Spanish Prime Minister he refused, when he was 
offered the opportunity to do so, to say that Spain would veto Scottish 
independence. It is not a question of vetoes; it is a question of tough 
negotiations and how strong Scotland‘s position would be to get the terms 
that it might want.‖183 

161. David Crawley had greater concerns about the attitudes of other Member 
States, most notably Spain, but indicated that if unanimity could be achieved that it 
would facilitate any membership process— 

―If there is complete unanimity on what should be done, of course the 
process would become a little easier. We have a fair amount of evidence to 
suggest that complete unanimity will be a struggle. We have heard Spain‘s 
position. Whether that will change, I do not know, but we know that it is a big 
item to be dealt with and it will take time.‖184 

162. Dr Paolo Dardanelli stressed the politics that were at play. He stated— 

―It seems that a bit of a game is being played. A number of nationalist parties 
across Europe want to use the argument that their countries can be directly 
independent member states of the European Union in order to shift the 
politics of independence within their states. The European institutions do not 
want trouble, as far as that is possible, so the line of warning people that if 
they leave the member state they will be outside the EU is played out 
precisely for that reason. I am not entirely sure that that is the view that would 
prevail if the situation were to present itself.‖185  

163. James Ker-Lindsay suggested that it was ―noticeable just how little has been 
said‖. He observed, ―Thus far few countries have explicitly addressed the issue of 
Scotland‘s independence, let alone its path to EU membership.‖186 He attributed 
this ―to an extreme reluctance on the part of most member states to become 
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embroiled in what is so obviously a very sensitive and important issue for a Union 
partner.‖187  He also indicated that, in his view— 

―… there would appear to be little reason why the majority of member states 
would want, or try, to prevent an independent Scotland from joining, or 
retaining its place within, the EU. As long as the process leading to 
independence is seen to be democratic and reflects the views and wishes of 
all relevant actors, and that independence is freely accepted by the rest of 
the United Kingdom, there would appear to be no reason to suppose that the 
large majority of the 28 current members of the EU would raise an objection 
to Scotland‘s independence or its admission into the European Union.‖188 

164. Catherine Stihler and David Martin, the Labour MEPs, quoted the position of 
the Croatian Prime Minister in their written evidence to the Committee. They 
noted— 

―As the Croatian Prime Minister stated in a recent letter: ―As a matter of 
policy, Croatia strictly adheres to the position that all prospective EU 
members have to undergo a thorough, strict and fair negotiating process, 
fully adapting to the body of legislation, the rules and procedures of the EU. 
There can be no short cuts. The negotiations are, on the EU side, a 
consensus-based process; there needs to be necessary unanimity among 
the Member-States for all decisions regarding enlargement.‖189 

165. The Secretary of State for Scotland referred to the need to have ―regard to 
some of the politics.‖ He suggested: ―it would not be in the Spanish national 
Government‘s interests to make it look too easy for a part of a member state to 
secede from that state and to walk right back into the EU.‖190 He also referred to 
the potential attitudes of some of the new Member States— 

―Twenty-eight EU leaders, many of whom have only recently had to make 
tough policy choices to meet the requirements of membership, would need to 
agree to the process and, critically, they would need to agree the outcome. 
Ratification would need to be secured from 28 member states, which in many 
cases would involve votes in Parliaments.‖191 

166. The Cabinet Secretary for Culture and External Affairs considered that there 
would be an obligation on not just the UK Government, but also the other EU 
Member States to start negotiating as soon as a Yes vote had taken place to 
ensure a smooth transition to EU membership without any hiatus period— 

―That obligation is not only for the United Kingdom, as Sir David Edward sets 
out, but for other member states. What does that mean? It means that they 
have an obligation to Scots as citizens of the European Union from 19 
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September 2014 until March 2016. What is the obligation? It is to ensure a 
smooth transition and to act in the interest of the Scottish people as 
European citizens during the transition period.‖192 

167. The Cabinet Secretary observed that ―a country that is cooperative and 
positive about its European membership is an asset to the European Union.‖193 
She also argued that Scotland‘s membership of the EU was in the interests of 
other Member States as Scotland would be a net contributor. In relation to the 
other Member States, she also pointed out that ―the risk to them of not having 
Scotland is a big one.‖194 She referred specifically to the example of fisheries and 
argued that ―there is a big self-interest in the fishing fleets of other countries 
continuing to have uninterrupted access to our waters‖ and agues that this would 
act as ―an imperative for a timescale.‖195 

Continuity of effect 

168. The UK has a series of derogations from the EU Treaties (as do some other 
Member States), meaning that it has secured agreement to opt not to enforce 
some of the specific provisions in the Treaties. These opt-outs196 include— 

 the single currency opt-out in Protocol 15; 

 the opt-outs relating to the Schengen acquis in Protocol 19; 

 the opt-out on the prohibition of border controls under Protocol 20; 

 the Justice and Home Affairs opt-in in Protocol 21; and 

 the provision under Protocol 36 for the UK to notify the Council that it does 
not accept ECJ jurisdiction and Commission powers of infraction in relation to 
the remaining Third Pillar police and criminal judicial cooperation measures.  

169. The Scottish Government has indicated that it ―will approach EU membership 
negotiations operating on the principle of continuity of effect: that is a transition to 
independent membership that is based on the EU Treaty obligations and 
provisions that currently apply to Scotland under its present status as part of the 
UK.‖197 If the Scottish Government was successful in its negotiations, the Scottish 
Government has acknowledged that this would require additional amendments to 
the EU Treaties to make specific provision in relation to a series of opt-outs for 
Scotland.  

170. The Scottish Government presents its reasons for seeking to take this 
approach in the following way— 
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―The Scottish Government‘s objective in negotiating Scotland‘s transition to 
independent Scotland EU membership will be to ensure, post-independence, 
continuity of effect with regard to the rights and obligations that currently 
prevail in Scotland consequential upon the UK‘s membership of the EU. The 
Scottish Government believes this approach best secures the legitimate 
national interest of Scotland and its citizens, as well as the rest of the UK and 
indeed the EU in general.‖198 

171. In evidence, caution was expressed about assuming that Scotland could 
secure the same terms for its membership of the EU as the UK benefited from in 
the context of successive treaty and budget negotiations. Aidan O‘Neill QC pointed 
out that— 

―Those are issues that would have to be subject to negotiation. One cannot 
assume that an independent Scotland will inherit all the benefits of the 
negotiations that have previously been carried out on behalf of the UK as a 
whole.‖199 

172. David Crawley considered that the position of the Scottish Government in 
seeking ―certain derogations from the standard framework of the European 
treaties‖ would impact upon the timetable for membership and the attitudes of 
other Member States— 

―…if Scotland wants to take on United Kingdom derogations—if it wants to 
take on, as it were, a share of the UK rebate or to develop special protections 
for Scottish fisheries—those are significant issues that will require time to 
negotiate and will discourage some of our European partners from wanting to 
hasten the whole thing along.‖200 

173. In written evidence, Dr Arman Sarvarian (Director of the Surrey International 
Law Centre) suggested that the Scottish Government could not guarantee it would 
retain all the opt-outs it currently enjoys as part of the UK.  He wrote— 

―..the fundamental flaw in the programme set out in the White Paper is that it 
fails to acknowledge that the EU membership of an independent Scotland 
would require the agreement of the EU institutions and Member States, 
which may well decide not to offer Scotland opt-outs comparable to those 
that the UK would continue to enjoy from the Eurozone, Schengen Area, 
Justice and Home Affairs as well as the budget rebate. This does not provide 
a realistic assessment of a probable and foreseeable outcome of the 
accession negotiations.‖201 

174. Jim Currie emphasised that he considered that negotiations on securing the 
UK opt-outs for Scotland would be ―tough‖. He stated— 
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―…negotiation about the terms of an independent Scotland‘s membership 
would not simply involve a seamless move into the EU. Tough negotiations 
would revolve around a number of things and specifically the opt-outs that 
the UK has—the Schengen opt-out, the budget abatement and the opt-out 
from justice and security measures. I think that there will be tough 
negotiations around these things. Other member states will have the right to 
challenge the position and ensure that the conditions under which Scotland 
would become a full member state of the EU are fully negotiated.‖202 

175. In relation to the Scottish Government‘s position on ―continuity of effect‖, the 
Scottish Labour MEPs, Catherine Stihler and David Martin, stated in written 
evidence— 

―The concept of "continuity of effect" may be the position of the Scottish 
Government, but there is little support from other Member States to allow 
Scotland to benefit from UK's opt-outs on fundamental policy areas, 
especially when Scotland would be approaching the negotiating table from a 
position of relative weakness as an applicant, not an existing Member 
State.‖203 

176.  The SNP MEPs stated— 

―The values outlined in Article 2 TEU and the EU‘s pragmatic nature would 
also suggest that application of the principle of continuity of effect would 
seem reasonable. In the event of the people of Scotland democratically 
opting for independence, to apply any other principle would amount to the EU 
erecting unnecessary barriers to achieving that democratic goal.‖204 205 

177. Some evidence was more positive about the likelihood of securing ―continuity 
of effect‖. Graham Avery submitted: ―in respect of EU policies and legislation 
Scotland‘s citizens have a legitimate expectation of the maintenance of the status 
quo in terms of economic and social conditions on the accession of Scotland to the 
EU.‖206 The European Movement in Scotland affirmed that it considered the 
Scottish Government‘s approach in terms of seeking to negotiate on the basis of 
continuity of effect to be a ―common sense starting point for negotiation‖.207 The 
SNP MEPs state in written evidence that, ―In the field of opt-outs, the Treaties 
already acknowledge special circumstances and there is no logical reason to 
suppose that these would be denied to Scotland.‖208 

178. The Secretary of State for Scotland suggested that negotiations could be 
problematic and questioned whether the opt-outs could be secured. He stated— 
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―This is where we get into more practical terms. The issue is not the legalities 
of article 48 or 49 but the terms of membership. The people of Scotland will 
wish to have serious regard to and concern about that. As part of the United 
Kingdom, we have over the years built up a favourable body of terms and 
conditions. We have the rebate on our budget contribution, to which I have 
referred. We have an opt-out from the Schengen arrangements, which I 
understand from the white paper that the Scottish Government would wish to 
continue in an independent Scotland. We have an opt-out from the euro and, 
when it is considered to be appropriate, from justice and home affairs 
legislation.‖209 

179. The Secretary of State for Scotland also suggested that instead of 
simultaneous negotiations taking place on independence with the UK and 
membership with the EU— 

―…the sensible approach would be first to establish what the bilateral 
arrangements would be between Scotland and the rest of the United 
Kingdom and then to have the negotiation with the rest of the European 
Union members. However, that is only my view. You will see the complexity 
and difficulty of the undertaking that we are being offered.210 

180. The Cabinet Secretary for Culture and External Affairs recognised that there 
would ―be lots of discussions and negotiations on different areas.‖ She argued that 
continuity of effect was in the interests of other Member States and the rest of the 
UK— 

―It might have been advantageous for us if we wanted to renegotiate 
everything, but we do not. In the interests of the smooth transition I talked 
about and in the interests of other countries and the rest of the UK, during the 
discussions in that 18-month period we will need to achieve continuity of 
effect.‖211 

181. The Cabinet Secretary also emphasised the importance of negotiations with 
the UK in certain key areas— 

―Those negotiations are within the current UK position and, as other countries 
have acknowledged, if we can resolve internally within the British isles within 
that 18-month period the split in terms of responsibilities, contributions and 
assets, it will be easier to move forward. That makes sense from lots of 
different points of view, and it is what is set out in ―Scotland‘s Future‖.‖212 
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The Budget Abatement  
182. The UK budget abatement (rebate) was agreed in 1984 at the Fontainebleau 
European Council. The UK argued for an abatement to its contribution to the then 
European Community budget on the basis that its agricultural sector represented a 
significantly smaller proportion of its economy than was the case in other Member 
States and it therefore did not benefit to the same extent as other countries did 
from the Common Agricultural Policy (CAP). In 2005, the UK Government agreed 
a 20% reduction in its budget abatement for the 2005-13 funding period on the 
condition that these funds were not used for the CAP. However, there was no 
reduction to the UK abatement in the Multiannual Funding Framework for the 
2014-20 period. Nevertheless, the steady diminution of CAP spending as a 
proportion of the EU budget has underpinned arguments against the UK 
continuing to receive this abatement.  

183. The UK's abatement is broadly equal to 66% of the difference between its 
gross contribution and its receipts in terms of EU funding. As a consequence, this 
reduces the incentive for the UK to seek additional EU funding. Other net 
contributor Member States have forms of abatements, known as generalised 
correction mechanisms, which are the subject of negotiation when the budget is 
being agreed for each seven-year funding period. 

184. The Scottish Government recognises that an independent Scotland would be 
a net contributor to the EU budget, but considers that Scotland would still benefit 
from an abatement for the current financial period. It states— 

―The net budget contribution will reflect the outcomes of the negotiations on 
issues such as the rebate and an independent Scotland‘s share of EU 
spending programmes. The current EU budget has been agreed until 2020 
and as such the Scottish Government would not intend to re-open budget 
discussion until the next financial period post 2020. Scotland and rUK will be 
required to negotiate the division of the UK‘s contribution up to 2020.‖213 

185. The Council Regulation on the Multiannual Financial Framework for 2014-20 
states that ―should a revision of the Treaties with budgetary implications occur 
between 2014 and 2020, the MFF shall be revised accordingly.‖  It also states that, 
―If there is an accession or accessions to the Union between 2014 and 2020, the 
MFF shall be revised to take account of the expenditure requirements resulting 
therefrom.‖214 Therefore there is a provision for changes to the MFF. 

186. In written evidence David Crawley referred to attitudes among other Member 
States towards the UK budget abatement and the Scottish Government‘s 
anticipation that it would aim to secure a proportion of this rebate in accordance 
with the principle of ―continuity of effect.‖  He observed— 

                                            
213

 Scottish Government. (2013) Scotland in the European Union, page 12. Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014]. 
214

 Council Regulation (EU, EURATOM) No 1311/2013 of 2 December 2013 laying down the multiannual 

financial framework for the years 2014-2020, articles 20 and 21. Available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:347:0884:0891:EN:PDF [Accessed April 
2014]. 

http://www.scotland.gov.uk/Resource/0043/00439166.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:347:0884:0891:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:347:0884:0891:EN:PDF


European and External Relations Committee, 2nd Report, 2014 (Session 4) 

 53 

―It is interesting in this context that the Scottish Government has stated that it 
expects to retain a share of the UK rebate (an objective which it is very hard 
to see being achieved in the light of the strong and continuing resentment 
which most other member states feel for the current arrangement).215 

187. Professor John Bachtler also referred to other Member States attitudes to the 
UK abatement and suggested that the use of a generalised correction mechanism 
might be the more likely approach for any abatement for Scotland— 

―It is difficult to see a scenario where other member states would agree to a 
replication of the rebate because the UK is constantly isolated in almost 
every batch of negotiations. More reasonable would be for Scotland to 
benefit from what are called generalised correction mechanisms, which 
Austria, the Netherlands and Germany benefit from but which do not have a 
permanent status. They have to be renegotiated every seven years. That is 
perhaps the most likely scenario.‖216 

188. Jim Currie questioned whether the UK abatement could be regarded as a 
permanent agreement or whether it would be the subject of negotiations in the 
future— 

―As to the question of whether Scotland would lose the abatement and 
whether it would be subjected to the same conditions as those that the rest of 
the UK would have or have its rebate put on a kind of time-limited basis, 
again I do not see that the negotiations would necessarily demand that things 
change overnight. The question is about what kind of derogation Scotland 
would have and how much time the UK and Scotland would have to deal with 
the rebate situation. Is it a permanent thing? I do not think that a lot of people 
in the EU Council of Ministers would necessarily regard it as a permanent 
feature of UK membership. Again, those things are up for negotiation.‖217 

189. Dr Fabian Zuleeg suggested that a transitional agreement might be found 
between the UK and Scottish governments until budget negotiations for the post 
2020 budgetary period commenced. He was of the view that there would be 
―intensive pressure on the UK about its rebate‖ in future budgetary negotiations. 
He stated— 

―My view is that in the end a solution would be found at the London-
Edinburgh level that includes an agreement about EU finances. That would 
be a transitional arrangement, which would be accepted in other countries. 
However, it is clear that it would be a transitional arrangement, which would 
last until the end of the current financial programming period in 2020, and 
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there would be no right to continue to have a rebate indefinitely. I cannot see 
that being granted to another country.‖218 

190. Graham Avery highlighted the importance of the role of the other Member 
States in any eventual decision on Scotland‘s payments to the EU budget— 

―The Scottish government‘s view that the division of the UK rebate would be 
a matter for negotiation between the Scottish and British Governments is not 
correct, while the British government‘s suggestion that the rebate would be 
adjusted automatically is misleading. Other member states would take a very 
close interest in these budgetary matters.‖219 

191. The Secretary of State for Scotland expressed doubt as to whether Scotland 
would benefit from a rebate and observed that, ―It would be deeply ironic if 
Scotland walked away from the United Kingdom and its rebate but the taxpayers in 
an independent Scotland then ended up paying their share towards the rebate for 
the continuing United Kingdom that it had just walked away from.‖220 

Eurozone 
192. Protocol 15 recognises that the UK is under no treaty obligation to adopt the 
single currency. Under Article 119(2) TFEU all Member States without an explicit 
opt-out are obliged to make progress towards membership of the Eurozone. 
Furthermore, the accession treaties with all of the new Member States since 2004 
have reiterated this obligation. Scotland, from a legal perspective, would need to 
secure the same legal opt-out that the UK has under Protocol 15 to ensure that it 
would not be under a legal obligation to adopt the single currency.  

193. The Scottish Government has indicated that ―sterling will remain the currency 
of an independent Scotland.‖221 It rejects any suggestion that ―Scotland would 
have no choice but to become a member of the Eurozone and adopt the Euro as 
its currency following independence.‖222 It points out that eleven Member States 
(now ten) do not currently use the euro and that the UK and Denmark secured an 
―opt-out‖ from the Treaty provisions relating to the Euro. The Scottish Government 
also argues that a Member State has the prerogative to determine ―whether, and 
when it is appropriate – in terms of their economic self-interest – to adopt the Euro, 
and the economic pre-conditions that Member States must satisfy (under EU law) 
before being allowed to join the Eurozone.‖223 

194. The Law Society of Scotland set out the situation that the Scottish 
Government might face in relation to Scotland‘s currency— 
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―The terms of … a currency union would be the subject of negotiation with 
the UK. If those negotiations proved to be unsuccessful, an independent 
Scotland would be left with a number of currency options such as: unilateral 
use of the pound sterling outside the scope of a currency union; unilateral 
use of the Euro outside the scope of monetary union; or adoption of a new 
Scottish currency. The outcome of the negotiations with the EU would 
determine whether an independent Scotland would be legally committed to 
join the Euro – as are all Member States with the exception of the UK and 
Denmark – or benefit from the same derogations as the latter. An 
independent Scottish Government may be legally committed to join the Euro 
but still decide not to meet and sustain the membership criteria over a certain 
period of time, as is the case with Sweden.‖224 

195. Dr Fabian Zuleeg emphasised the significance of having an opt-out from 
provisions in the Treaty on European Union and suggested that a new Member 
State might have difficulty in securing such an explicit opt-out. He stated— 

―There is a big difference between having an explicit opt-out and having an 
implicit opt-out, which Sweden is practising. A new member is unlikely to get 
an explicit opt-out, such as the kind of arrangement that exists for Denmark 
or the UK, in which it says in law that a country has the choice of joining or 
not. However, the reality is that there is nothing in the legal framework of the 
European Union that could force a country to join the exchange rate 
mechanism so, although there might be pressure on a country to eventually 
join the exchange rate mechanism, that condition cannot be enforced by 
law.225 

196. Dr Zuleeg also stressed the significance of the ―convergence criteria‖ for the 
Eurozone, which require a Member State to meet four tests (these relate to the 
inflation rate; Government finance and deficit and debt ratios; prior membership of 
the Exchange Rate Mechanism II for a two year period; and long-term interest rate 
levels). Dr Zuleeg explained his view on the Eurozone— 

―It is clear that, in the current framework of the European Union, no country 
can be forced into the eurozone. It is difficult to see how it would be in the 
interests of the eurozone or the member states to drag a reluctant country 
into it—I find that difficult to envisage. Although there is an obligation to 
accept that there is a commitment eventually to join economic and monetary 
union, in practical terms, a country can stay outside—that is the reality. 
Sweden has shown that for a long time, so there is no timeframe attached. 
By not joining the exchange rate mechanism, which is one of the 
preconditions for euro membership, a country can in effect choose to stay 
outside the euro indefinitely.‖226 

197. Jim Currie set out the implications of an independent Scotland seeking to 
retain sterling as its currency. He stated— 
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 ―…it is perfectly reasonable for Scotland to say that it is disruptive to assume 
that we would want to go into the euro overnight and that that is not going to 
happen. On the other hand, there is the question of making entry to the euro 
too much of a red-line issue. I think that it will come up in the negotiation as 
an issue and that there will be pressure from some people for it to be 
recognised, but I honestly think that, in the negotiation, it would be for 
Scotland to explain the need for stability and continuity of currency, which is 
quite important and needs time if nothing else.‖227 

198. The European Movement in Scotland suggested that of the opt-outs Scotland 
currently enjoys as part of the UK the one which might be difficult relates to 
membership of the Eurozone.  On Schengen and the Euro, EMiS stated: 

―It should be noted moreover that whilst a new member of the EU may be 
required to agree eventual adoption of the Euro and to join Schengen when 
conditions permit, there is no timetable or time limit. Sweden has agreed to 
join the Eurozone but has not done so for many years and may never do 
so.‖228 

199. Graham Avery was of the view that Scotland would not be obliged to join the 
Euro. He stated— 

―I have said already that even if you accept the basic treaties, which say that 
in principle you accept economic and monetary union, in practice no new 
member state is permitted to use the euro on accession, and if you do not 
want to join the euro, there is no way that the EU can or would oblige you to 
do so. People sometimes say, ―Yes, but you need an opt-out,‖ to which the 
simple answer is that Sweden does not have an opt-out, and nobody 
suggests that Sweden is behaving in contradiction of European law.229 

200. In oral evidence, Professor Michael Keating drew the Committee‘s attention 
to commitments to greater fiscal co-ordination and a form of banking union as 
evidenced in the Treaty of Stability, Co-ordination and Governance (which was 
signed by all Member States except the UK and the Czech Republic).  In reference 
to the Treaty, he stated— 

―That is pointing towards greater monetary and fiscal co-ordination with, 
eventually, some kind of banking union. It even includes states that are 
outside the euro. The UK Government said that it is going to opt out of that, 
but I would want to ask the Scottish Government whether it wants to opt into 
that. A small state is extremely vulnerable, and we may need a rescue 
package at some time in the future—the UK may, too. Who will our friends 
be? Will we look to the UK and the Bank of England for bail-outs, or is there a 
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European framework for that? Do we want to go towards a European banking 
union? If we do, can we keep the pound?‖230 

201. In relation to membership of the Eurozone, the Secretary of State for 
Scotland stated— 

―Given the bold and categoric statement that has been made, I wonder how 
the negotiation will proceed when it is put to the negotiators on behalf of an 
independent Scotland—however the negotiation is done—that we should join 
the euro. If they give that undertaking in principle, one would really have to 
question whether that is a good-faith undertaking. If the other 28 member 
states come to the conclusion that undertakings that the Government of an 
independent Scotland had given were not given in good faith, one has to 
think that that would colour the conduct of the other negotiations. Once we 
get past the procedural issues and start to look at the challenges that would 
be faced in the negotiations that would be required, that has a bearing.‖231 

202. The Cabinet Secretary for Culture and External Affairs argued that ―it would 
be in the interests of the rest of the UK to have a currency union, which would 
mean Scotland retaining the pound.‖232 In relation to the exchange rate 
mechanism, the Cabinet Secretary stated that ―we would not voluntarily be part of 
the ERM‖ and observed— 

―Leaving to one side the fact that Scotland would not be an applicant country 
in the traditional way—through article 49, or the Croatian route—I point out 
that, under article 140, applicant countries should have been a member of 
the exchange rate mechanism II for two consecutive years and should not 
have devalued their currency during those two years. Of course, everybody 
knows that membership of the exchange rate mechanism is voluntary. There 
is also a further point about long-term interest rates. Therefore, even under 
the terms of the euro itself—the various conditions, membership of the ERM 
and so on—there is no reason why Scotland would ever be in a position in 
which we would have to accept the euro.‖233 

The Schengen Area 
203. The UK and Ireland have negotiated opt-outs in relation to the Schengen 
area. Currently, in accordance with Article 7 of Protocol 19 of the Treaties, ―For the 
purposes of the negotiations for admission of new Member States into the 
European Union the Schengen acquis and further measures taken by the 
institutions within its scope shall be regarded as an acquis which must be 
accepted in full by all States candidates for admission.‖234 
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204. The opt-outs that the UK and Ireland have relate principally to border 
controls. These preclude any Treaty rules or international agreements concluded 
by the EU from impinging on the UK‘s control over its borders. It recognises the 
―existence for many years of special travel arrangements between the United 
Kingdom and Ireland‖. It further states that ―the United Kingdom and Ireland may 
continue to make arrangements between themselves relating to the movement of 
persons between their territories (the ‗Common Travel Area‘)‖.235 

205. The Scottish Government states that it would ―seek to retain the current 
exemptions regarding the Schengen acquis as provided for under Protocols 19 
and 20 of the Treaty on the Functioning of the European Union‖236 and therefore 
not seek membership of the Schengen area. It explains that— 

―While endorsing the objectives underpinning the Schengen Agreement, 
protecting the integrity of the UK and Ireland social union means that an 
independent Scotland will remain within the Common Travel Area (CTA) 
presently comprising the UK, the Channel Islands, the Isle of Man and the 
Republic of Ireland.‖237 

206. In written evidence, the SNP MEPs, Ian Hudgton and Alyn Smith, referred to 
Protocol 20 to the Treaties— 

―Protocol (No 20) dealing with the Common Travel Area (CTA), for example, 
refers to ―the existence for many years of special travel arrangements 
between the United Kingdom and Ireland‖ and goes on to exempt the two 
states from the Schengen zone. Given that the Protocol expressly recognises 
the particular circumstances involved in the CTA, it seems unlikely that 
Scotland‘s special relationship with the remaining UK and Ireland would be 
denied by a mandatory imposition of Schengen rules.‖238 

207. Professor Michael Keating argued that, ―There is no question of being forced 
into Schengen unwillingly, because countries must be willing to meet all the 
obligations of membership.‖239 He said— 

―Remaining outside Schengen and in the single travel area would be a lot 
easier to negotiate than getting into Schengen. If Scotland were to adopt 
Schengen, which it would be open to it to do, it would be really complicated. 
Maintaining the present free travel area and the Schengen border would be a 
great deal simpler.‖240  
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208. David Crawley observed that ―I do not think that anyone would be in the 
slighest bit surprised or particularly concerned if the Scottish Government wished 
to retain the Schengen opt-outs because that is consistent with Ireland‘s current 
position.‖241 He also said — 

―In order to get into Schengen, a country has to meet certain conditions 
anyway. It might be that, in general, it would be assumed that an accession 
state would join Schengen in due course, but only once a series of conditions 
were met, which could take a very long time in the case of some new 
member states. If Scotland wants common travel arrangements within the 
UK, it has no option but to keep out of Schengen.‖242 

209. The Secretary of State for Scotland suggested that the Scottish 
Government‘s position would have ―implications for the conduct of the bilateral 
negotiation between Scotland and the rest of the United Kingdom.‖ He explained 
that— 

―For example, we know from the white paper that the Scottish Government 
wishes to enter into the common travel area with the rest of the United 
Kingdom, Ireland, the Isle of Man and the Channel Islands. I have concerns 
about that because, at the same time, the white paper tells us that Scotland 
would have a radically different immigration policy, and I do not think that 
those things are necessarily compatible. Parking that concern for the 
moment, if Scotland is to be part of a common travel area with the rest of the 
United Kingdom, the Republic of Ireland, the Isle of Man and the Channel 
Islands, we will not be able to join Schengen. We can either have Schengen 
or the common travel area.‖243 

Justice and Home Affairs  
210. Protocol 21 of the Treaties relates to Area of Freedom, Security and Justice 
(AFSJ) provisions. Following the Lisbon Treaty changes, the UK and Ireland are 
effectively not bound by any of the measures adopted under AFSJ, although either 
state can participate in measures if it so wishes. The Scottish Government 
indicates that it ―will seek to retain the flexibility to opt in to new measures provided 
by Protocol 21, in a new Protocol to the TFEU.‖244 This would require a Treaty 
amendment to include Scotland in this Protocol, along with the UK and Ireland. It 
further explains— 

―We anticipate that an independent Scotland would recognise the significant 
benefits such measures bring to our citizens and the whole of the EU. There 

                                            
241

 Scottish Parliament European and External Relations Committee. Official Report, 16 January 
2014, Col 1655. 
242

Scottish Parliament European and External Relations Committee. Official Report, 16 January 
2014, Col 1658. 
243

 Scottish Parliament European and External Relations Committee. Official Report, 20 March 
2014, Col 1918. 
244

 Scottish Government. (2013) Scotland in the European Union, page 13. Available at 
http://www.scotland.gov.uk/Resource/0043/00439166.pdf [Accessed April 2014] 

http://www.scotland.gov.uk/Resource/0043/00439166.pdf


European and External Relations Committee, 2nd Report, 2014 (Session 4) 

 60 

may, however, be instances where the specific characteristics of Scot‘s law 
mean that it would not be in Scotland‘s best interests to do so.‖245 

211. The UK Government has exercised an opt-out from the Police and Criminal 
Justice measures adopted before the Treaty of Lisbon entered into force in 2009. 
The UK Government has indicated that it will opt-out of approximately 130 
measures and then take a decision about whether it will opt back in to any of these 
measures before 31 May 2014.  

212. Patrick Layden QC explained the background to the UK‘s opt-out in relation 
to JHA measures under Protocol 36 and that as the measures form part of the 
acquis communautaire, Scotland would need to seek a formal opt-out— 

―The UK … negotiated a derogation enabling it to opt out of all these 
measures (and then to opt in again to such of them as it considered 
appropriate). The UK has now exercised that opt-out. The result is that all 
those JHA measures do not apply to the UK. So far as the other Member 
States are concerned, however, they form part of the acquis. The Scottish 
Government‘s position is that it would not wish to be bound by those 
measures, and would to that extent not accept the acquis.‖246 

213. Professor Michael Keating said— 

―There is also an issue in the area of freedom, security and justice, which is 
in the justice and home affairs field. The UK opted out of that and then 
adopted several of the EU measures. The UK had to decide whether to opt in 
or out completely by 2014 and it decided to opt out completely but to try to 
negotiate its way into some of the provisions. The Scottish Government‘s 
position was quite different—it did not want to opt out. However, in the white 
paper it says that it will opt out and opt back in again, so it is adopting the 
same view as the UK Government on that. There may be some practical 
reasons for that, but the issue needs to be addressed.247 

Timetable for negotiation and ratification 

214. As indicated above, accession to the EU has required the amendment of the 
Treaties through an accession treaty between the acceding country and the other 
Member States. The accession treaty then needs to be ratified by each of the 
other Member States, as well as the acceding country, in line with their own 
respective constitutional arrangements. The table attached in Appendix B shows 
the period of time it has taken both for the completion of negotiations and for the 
ratification process. 

215. The Scottish Government has indicated that it considers that the 18 month 
period between a vote for independence in the referendum and the 24 March 
2016, which it has set as the date for independence, is sufficient for ―the terms of 
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Scotland‘s independent membership of the EU to be agreed and all the necessary 
processes completed.‖248 

216. In evidence to the Committee, the Deputy First Minister said— 

―If you are talking about traditional accession to the European Union—which I 
argue is not the position that Scotland would be in—to the best of my 
knowledge the ratification process has never been difficult or controversial. It 
has never been blocked by a member state and it has never occasioned a 
referendum in a member state, so I do not consider that that would be 
required for Scotland even if we were in a traditional accession situation, 
which we are not because of the situation that we have laid down through 
article 48.‖249 

217. In the evidence heard and received by the Committee, a number of concerns 
about the timetable for negotiation and ratification were raised. Professor Kenneth 
Armstrong noted the lack of reference in the White Paper and the Scottish 
Government‘s paper on ―Scotland in the EU‖ to the ratification process— 

―The timescale for ratification itself needs to be factored into the overall 
timescale. There is a real difference between what the white paper says and 
what the supplementary paper on Scotland in the EU says. The white paper 
discusses the negotiations and all other processes being completed within 18 
months. The supplementary document refers only to the negotiations being 
completed within 18 months. If we require ratification on top of that, it could 
delay the process for another six or 18 months. Some form of legal hiatus is 
a risk.‖250 

218. Patrick Layden QC drew attention to the need for negotiations within the UK 
on some issues before they could be negotiated with the Member States— 

―Many things will need to be decided in the 18-month period. A serious deal 
will have to be done internally between Scotland and the rest of the UK. That 
will be a lot of work, and I think that it is pretty optimistic to think that it could 
be done in 18 months. If we add on to that a negotiation with Europe, it 
becomes extremely optimistic to think that that could be done in 18 months, 
and if we include every nation‘s ratification process, it becomes a hopelessly 
optimistic view, but if all those things could be done, the timetable would 
work.‖251 

219. Professor Michael Keating also drew attention to the EU membership 
negotiations being linked to other negotiations. He stated—  
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―There would not just be negotiation about the EU—it would be about the 
whole package. It strikes me that 18 months is too ambitious. The original 
idea was that it would take two years, which would be more realistic, but it 
came down to 18 months in the white paper. It might actually take a bit more 
than 18 months, given the complexity of such things.‖252 

220. David Crawley referred to the series of steps that needed to take place in 
relation to EU membership and concluded, ―When I look at the series of iterations 
that are liable to take place, I must say that I find an 18-month timetable 
unrealistic.‖ He also said that ―two to three years is much more realistic.‖253 

221. Dr Paolo Dardanelli was of the view that the length of time for negotiations 
would depend on the process followed— 

―On the timetable, we need to think about whether the process would be one 
of accession or, as has been said, a reframing of membership. I find the 
scenario of a reframing of membership not unreasonable, because it would 
be very problematic to, in a sense, expel Scotland upon independence. I do 
not find the course that the Government has charted to be an unreasonable 
one, but it would be entirely based on political negotiations and on the 
agreement of the other member states.‖254 

222. Jim Currie drew attention to the number of issues that would impact upon the 
negotiating process and the need to take into consideration the time for the 
ratification process— 

―The questions that come up are related to what precisely the arrangements 
would be for Scotland in dissociating itself from the rest of the UK. What 
would Brussels be negotiating with? What are the terms under which 
Scotland would become a member state? That will involve a period of 
negotiation between Edinburgh and Whitehall, and there is some uncertainty 
about that; it is not entirely clear what the deal would end up being like. In 
addition, there are questions relating to the opt-outs, … In addition to the 
negotiation, there will be a period of ratification involving 28 member states 
and their Governments and/or Parliaments, which will have to be part of the 
timetable.‖255 

223. James Ker-Lindsay highlighted the length of time that the ratification process 
alone might take, referring to the most recent accession of Croatia— 

―Going on past experience, just this ratification process could take a 
considerable period of time. For example, in the case of Croatia, the most 
recent acceding state, the first state to ratify the accession treaty was Malta, 
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on 1 February 2012. The last was Germany, on 16 May 2013. This 
represents a gap of over 15 months. Even in the event that a concurrent 
accession process is put in place, it may be difficult to meet the projected 
timeframe for independence.‖256 

224. The Law Society of Scotland suggested that the Scottish Government should 
consider what action might be necessary if the negotiations were not concluded 
within 18 months— 

―Notwithstanding that the Scottish Government believes that EU membership 
would be settled within 18 months, the Government needs to detail what it 
would propose in the event that negotiations for admission were not 
concluded in the 18 months window between a ‗yes‘ vote and  
―Independence Day‖.   Would Independence Day be moved back to allow for 
conclusion to negotiations or would ―Independence Day‖ be a fixed date 
requiring Scotland to leave the EU and re-join when the negotiations were 
concluded? Is there a middle way which would allow discussions on 
fundamental issues to be concluded prior to ―Independence Day‖ with other 
less significant matters being left until afterwards?‖257 

225. The European Movement in Scotland suggested that the date of 
independence should be changed, if necessary, to avoid a hiatus in Scotland‘s 
membership of the EU— 

―We believe the 18 month timetable to be aggressive. It is, at least, 
vulnerable to delaying tactics by those required to give approval.  In such an 
event, we would argue in favour of avoiding a hiatus in Scotland's 
membership e.g. by leaving open the possibility of deferring the formal 
separation date.‖258 

226. Ian Hudghton and Alyn Smith, SNP MEPs argued that ―previous timescales 
offer little guidance to Scotland given our longstanding participation in the EU.‖ 
They argued that the negotiations could be completed within the 18 month 
timescale— 

―… in the case of Austria negotiations for membership began in February 
1993 and were completed in April 1994, whilst Sweden began negotiations in 
February 1993 and finished March 1994.  Both of these countries were 
entering from outwith the Union, and both had significantly more complex 
negotiations to undertake than Scotland will, for example in areas such as 
agriculture.  Nevertheless, both managed to complete negotiations well within 
the 18 month timescale envisaged by the Scottish government.‖259 

227. Graham Avery was the only witness to state explicitly that the 18 month 
timetable was realistic in terms of both negotiations and ratification. He stated in 
written evidence— 
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 ―Although the target of 18 months would require intense activity, it is realistic. 
In the annexed memorandum, I estimated that not more than one or two 
years would be needed. By way of comparison, the Slovaks and Czechs took 
only 6 months to become independent, while the most rapid accession to the 
EU was that of Finland, which took 31 months.‖260 

228. The Secretary of State for Scotland said— 

―According to the Scottish Government, that can all be done in just 18 
months and, in that time, we could secure not just membership but 
favourable terms that would deliver, according to the Scottish Government, a 
rebate that is equivalent to the United Kingdom‘s, even though no other state 
has managed to negotiate anything comparable. In that respect, I have 
always thought that 18 months seemed to be an ambitious timescale, 
especially as we do not yet know the answers to some of the most 
fundamental questions, such as those about the currency and central 
bank.‖261 

229. The Cabinet Secretary for Culture and External Affairs argued that the period 
between the referendum and the date of independence would be sufficient, 
―Because for those 18 months we would have the opportunity to deliver continuity 
of effect and to negotiate and deliver a route under article 48.‖262 She also pointed 
out that Scotland would ―be one of the most prepared countries to be in the 
position of moving to independence‖ and the transition period of 18 months would 
allow the Scottish Government to ―ensure that difficult areas – not only domestic 
but international – can be dealt with.‖263 

THEME 3 - SMALL STATES IN THE EUROPEAN UNION  

230. The third theme that the Committee considered was that of small states in 
the EU. The Committee examined the Scottish Government‘s view that there is a 
growing body of evidence that the smaller EU Member States ―are relatively more 
successful in Council negotiations by achieving legislative outcomes closer to their 
preferred position than are the larger Member States.‖264 This theme also covered 
the Scottish Government‘s vision for Scotland‘s membership of the EU.  

231. The European Movement in Scotland noted that ―Scotland would be one of 
21 states within the EU defined as ―Small States‖ – defined as having fewer than 
the average number of votes in the Council of Ministers under the Nice Treaty 
voting system.‖265 
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232. Membership of the EU entitles Member States to send their Head of State or 
Government to the regular meetings of the European Council266 of which there are 
at least two during each six month Presidency period. In addition Government 
Ministers from each of the Member States attend meetings of the Council of the 
European Union (also known as Council of Ministers meetings),267 which meets in 
ten configurations.268    

233. Decisions are made in the European Council by consensus. This means 
each Member State effectively has a veto on European Council decisions such as 
changes to the Treaties and agreement of the Multi-annual Financial Framework.  
Decision making in the Council of Ministers (where legislation is agreed) is 
achieved by unanimity or qualified majority voting depending on the process 
agreed in the Treaties.  For qualified majority voting, the number of votes each 
Member State has is determined by population size and as a result qualified 
majority voting is based on the principle of the weighting of votes. Under the 
current weighting system, the Member States with the largest populations have 
27-29 votes, the medium-sized countries have 7-14 votes and the small countries 
three or four votes. A decision requires at least 255 out of 345 votes for it to be 
adopted. 

234. Under the Treaty of Lisbon a new system known as ―double majority‖ was 
introduced, which will enter into force on 1 November 2014 (though until 31 March 
2017, Member States can demand the application of the previous weighting rules). 
In accordance with the Treaty, the new qualified majority corresponds to at least 
55% of the members of the Council, comprising at least 15 of them and 
representing at least 65% of the European population.  A blocking minority may be 
formed comprising at least four members of the Council.269    

235. In ―Scotland in the European Union‖, the Scottish Government addresses the 
issue of size under the heading ―the Fallacy that ‗size matters‘ in EU decision-
making‖, and identifies what it considers to be three basic fallacies in the ―size 
matters‖ argument.270  

236. The first ―fallacy‖ that the Scottish Government identifies is ―the assumption 
that the UK Government will always agree outcomes in EU negotiations that are in 
Scotland‘s interests, and that these outcomes could not be secured if Scotland 
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becomes an independent Member State.‖271 The Scottish Government uses the 
Common Agricultural Policy (CAP) budget as an example to argue that an 
independent Scotland would be able to work with ―other like-minded Member 
States and develop alliances to help deliver better outcomes for Scotland‖272 and 
that an independent Scotland would have benefited from additional CAP funding 
for the current budgetary period if Scotland had been able to negotiate in the 
Council of Ministers as an independent Member State.  

237. The Secretary of State for Scotland highlighted the benefits that he 
considered Scotland was afforded by being part of the UK and the votes that the 
UK could exercise in the Council— 

―Scotland benefits by being part of a large member state. The UK‘s 29 votes 
in the Council of the European Union and 73 members of the European 
Parliament mean that the UK has delivered for people and communities in 
Scotland. We have secured important changes to the common fisheries 
policy on discards and other issues that will benefit Scottish fishermen for 
many years to come. Last year, the UK negotiated the first-ever real cut to 
the EU‘s multi-annual budget, and we have defended the UK budget rebate, 
which is worth more than £3 billion each year to UK taxpayers.‖273 

238. The Secretary of State for Scotland provided some specific examples of 
areas in which he considered Scotland had benefited from being part of a larger 
Member State in terms of negotiations— 

―Pressure from the UK led to the first-ever EU-wide exemption from new EU 
red tape for microbusinesses. We intervened in recent common agricultural 
policy reform negotiations to ensure that the new CAP can be implemented in 
the UK in line with our constitutional arrangements, and we have secured 
many other Scottish priorities, such as allowing a smoother transition from 
historical to area-based payments. We have succeeded in ensuring that, in 
international trade talks, the EU prioritises protection for Scotch whisky and 
other important Scottish exports.‖274 

239. In evidence to the Committee, Associate Professor Wivel suggested that the 
results achieved by an independent Scotland in the EU would be related to the 
extent to which its policy preferences diverged from the UK. He stated— 

―It is important to remember that how much an independent Scotland, rather 
than Scotland as part of the United Kingdom in the European Union, will 
benefit or cost depends on how your policies diverge from the future position 
of the United Kingdom. On one hand, as a small state, you have some 
structural disadvantages that you need to overcome; on the other hand, if 
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you have some policy preferences that are very different from UK policies 
you might benefit because you could pursue those policy preferences more 
directly.‖275 

240. Professor Michael Keating recognised that independent representation at 
Council of Ministers meetings would allow the presentation of a distinctive Scottish 
case, but emphasised that the outcome would be dependent on ―the balance of 
forces—the balance of power‖. Using the example of agricultural policy, he said— 

―I suspect that Scotland might adopt a different line from the rest of the 
United Kingdom on agriculture. UK Governments have been in favour of 
cutting back agricultural and regional policy spending, but Scotland would 
probably have a slightly different preference on that. Whether the Scots 
would represent themselves effectively would depend on how many other 
countries were prepared to agree with them. That is when we get into the 
politics that we have been talking about.‖276 

241. The Committee took evidence from Members of the House of the Oireachtas 
Joint Committee on the EU. Dara Murphy TD, the Vice-Chair of the Joint 
Committee, explained that the UK was Ireland‘s closest ally within the EU as it 
represented Ireland‘s only natural ally and shared many of the same interests— 

―It is fair to say that our best relationship in the EU is with the UK. There are 
many reasons for that. We share so many objectives and targets with the UK, 
and on most issues Ireland and the UK share a common position. Why has 
our relationship with the UK strengthened? The reasons are largely historic. 
We all know the history, but now when we go into Europe, we go in as equal 
partners and member states.  

Having said that—this is my own observation—I believe that one reason for 
our closeness to the UK relates to alliances. You mentioned the smaller 
states, the blocs and the relationships. We are disadvantaged in that regard, 
because there are alliances within the EU such as the Benelux alliance, 
some eastern alliances, northern European alliances and the Mediterranean 
alliance, which we hear a lot about now, but we have no natural alliance 
other than with the UK, which is a little more informal, although it is very 
strong nonetheless.‖277  

242. The Secretary of State for Scotland made specific reference to CAP 
receipts— 

―The question of a CAP application is interesting. I think that Croatia started 
on 25 per cent CAP receipts, to be phased in over a number of years. In 
practical terms, you have to wonder why Croatia would offer a better deal to 
Scotland, as a new entrant country, than she had got for herself. The CAP 
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settlement that we currently have runs until 2020. If Scotland were to get all 
that extra money out of it, that would mean other member states giving up 
money that they currently have for their farmers, agriculture and food-
producing industries. That gets us into the granular detail of what a 
negotiation would actually involve. It is not just about Scotland‘s interests; 
each one of the 28 member states will have a national interest of its own that 
it wishes to promote. Sadly—it does not always work to the benefit of the 
European Union as a whole—and especially when times are tough, national 
interests tend to trump the wider collective interests.‖278 

243. Ian Hudghton and Alyn Smith, SNP MEPs, stated— 

―Opponents of Scottish independence overstate the power of the ―big‖ UK.  
The UK regularly takes positions in the Council which are defeated by the 
other Member States. In recent times the UK has voted against legislation 
targeting bankers‘ bonuses - but was defeated.  David Cameron famously 
failed to achieve his desired concessions on financial services regulation – 
and left the UK isolated by walking out.‖279 

244. Dr Paolo Dardanelli stated— 

―On whether small countries can prosper in the EU, I would definitely say 
yes. I do not think that there is any reason to worry about that. There are 
many examples, such as Denmark, Finland and Ireland, so there is 
absolutely no reason why a small country cannot do well in the EU. If 
anything, small countries punch above their weight in the EU because they 
are overrepresented in the institutions and they are treated almost as equals 
to the large member states which was not the case in traditional international 
relations. Although Germany, France and some other countries have greater 
weight, the small countries certainly do well.‖280 281 

245. The second ―fallacy‖ identified by the Scottish Government is ―the 
presumption that the decisions taken by the Council tend to favour the preferred 
position of the larger Member States – i.e. that the larger Member States 
consistently achieve more of what they want from Council negotiations than do 
smaller Member States.‖282 The Scottish Government states that— 

―…it is clear that population difference per se (i.e. size) is not translated into 
any systematic advantage, or disadvantage, when it comes to the outcomes 
of EU level negotiations. Instead a range of factors other than size are found 
to be more significant in determining negotiated outcomes.‖283 
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246. The Scottish Government proceeds to state that it is ―one of many myths 
surrounding the EU legislative and policy process that the few relatively ―large‖ EU 
Member States (such as France, Germany, the UK) tend to dominate EU 
legislative and policy negotiations – especially in the Council of the EU – with the 
smaller Member States having little effective influence in these discussions and 
outcomes.‖284 

247. However, the Committee heard evidence countering the Scottish 
Government‘s position that small states did not have the same influence as large 
Member States. Professor Michael Keating observed that this was linked both to 
economic and political factors— 

―Small states do not have the same economic or political weight as large 
states. When it comes to intergovernmental bargaining, large states have the 
advantage of economic power and more votes in the Council of Ministers. 
Small states rarely use the veto or threaten to do so, because there are huge 
costs in doing that. When it comes to big intergovernmental issues, the big 
states often sort things out—sometimes outside the formal institutions—and 
present a fait accompli.‖285 

248. Dara Murphy TD commented on the benefits that larger Member States 
derived from their higher number of votes in Council, using the UK as an 
example— 

―It might be too strong to say that we are jealous of the UK‘s strong voting 
bloc, but it is unquestionably a fact of life that having a larger voting bloc 
allows greater influence. That is down to population sizes. When votes are 
used well, they can benefit the bigger countries. That is broadly democratic 
and as it should be.‖286 

249. In evidence to the Committee, the Secretary of State for Scotland observed 
that, ―Everybody who sees EU negotiations up close, be they farmers or fishermen 
or any trade interest, will tell you that there is a palpable advantage from being 
part of one of the big countries.‖287 

250. The Committee also heard evidence relating to the capacity of smaller 
Member States to operate across the large range of EU policy areas. Professor 
Baldur Thorhallsson explained how lower levels of resources could restrict 
influence— 

―Small states simply have to decide to set aside a number of issues. Some 
small states in the EU do not even send officials to some meetings in the 
Commission. They do not want to admit to that publicly, but the fact is that 
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they simply do not have the manpower. That said, that might not hurt the 
small states‘ interests, because they simply prioritise meetings of 
importance.‖288 

251. Associate Professor Anders Wivel stressed the importance of small states 
focussing their resources. He stated that— 

―They need to have a fairly narrow agenda because they do not have the 
resources to pursue broad political agendas. They need to be aware of 
where they add value to the political process, where they have something to 
add and where they will therefore be able to speak with confidence and get 
influence.‖289 

252. Dara Murphy TD, recognised the need for small states to prioritise— 

―…small states do need to prioritise. In fact, I think that large states need to 
prioritise, but to a lesser extent…In order to achieve, it is far better to target a 
couple of areas. We certainly prioritised the recent common agricultural 
policy negotiations as part of the broader European budgetary talks, and we 
feel that we got quite a good outcome in that.‖290 

253. The third ―fallacy‖ identified by the Scottish Government is ―the erroneous 
assumption that the smaller Member States do not exercise leadership and 
influence over the legislative and policy direction taken by the EU.‖291 

254. In evidence to the Committee, Professor Baldur Thorhallsson highlighted the 
way in which the UK could exercise influence in certain policy areas as a large 
Member State. He said— 

―The UK, as one of the big players in the EU, is able to exercise some 
influence in, for example, the fields of security and defence and can inform 
the framework of the EU. However, Scotland, as an independent state within 
the EU, would have difficulties in informing the overall framework. That said, I 
do not see any reason why Scotland should not do as well as Denmark, 
Sweden or Finland.‖292  

255. Professor Michael Keating observed that Scotland‘s contribution to the EU 
would depend ―on the quality of the policy that you produce and whether that 
policy is not only lobbying for Scotland but offering something to Europe as a 
whole.‖ He also highlighted the importance of cooperation in key policy areas such 
as energy for Scotland, stating that it was ―important for the renewable energy 
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sector in Scotland that there is co-operation with the rest of the UK and the rest of 
Europe, because Scotland cannot do that work on its own.‖293  

256. David Crawley emphasised the resource implications of Scotland playing an 
active and effective role in the EU. He said— 

―Scotland has always made a significant contribution to EU debate both 
through involvement in UK led negotiations and through direct involvement in 
commission working groups, with the European Parliament and other 
institutions. But we have been able to be selective and play to our strengths. 
An independent Scotland will need to devote – and pay for – much more 
capacity in breadth and depth in order to deal effectively with the EU. 
Comprehensive diplomatic representation in Brussels and across Europe and 
consistent ministerial and official engagement with emerging policies and 
proposals will be required. The Scottish Government will need to employ a 
much wider range of expertise than it has at present to cover all the domestic 
and international policy issues dealt with at European level. Consideration 
will have to be given to where that expertise may be found.‖294 

257. John Edward also referred to the importance of resources, emphasising the 
importance of small states being adept and skilful at— 

―…securing the services of the brightest and best from within the government 
administration, and beyond, to form the core of their governmental, 
parliamentary and non-governmental representation in Brussels (and 
Strasbourg) and provide the best possible advice to Ministers and other 
bodies in their negotiations.  It should go without saying that this requires not 
only an experience of, and affinity for, the EU institutions, but a (sadly 
uncharacteristic) enthusiasm for modern languages.‖295 

258. In response to questioning from the Committee in relation to which countries 
were models of small nations that share resources and co-operate with one 
another across Europe, Jim Currie stated— 

―Ireland is a very good example of how an independent Scotland should 
operate. It shares resources in countries where it does not need full-blown 
ambassadorial or diplomatic representation, and it chooses its targets very 
carefully.‖296 297 

259. Professor Michael Keating stressed the importance of small states using their 
domestic administrations to cover European issues, noting ―it is also important for 

                                            
293

 Scottish Parliament European and External Relations Committee. Official Report, 6 February 
2014, Col 1777. 
294

 David Crawley. Written submission.  
295

 John Edward. Written submission. 
296

 Scottish Parliament European and External Relations Committee. Official Report, 20 February 
2014, Col 1810. 
297

 This paragraph was agreed to (by division):  For 4 (Christina McKelvie, Clare Adamson, 
Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex Rowley, Jamie McGrigor) 
Abstentions 0.  



European and External Relations Committee, 2nd Report, 2014 (Session 4) 

 72 

small countries to have their domestic administration Europeanised, because they 
cannot afford to have a separate group of people to look after Europe.‖298 

260. Associate Professor Wivel did not consider the resource issue to be 
insurmountable for small states as ―they pick the issues on which to focus.‖ He 
also observed that ―the real challenge is to find talented people, get them to go to 
Brussels and to signal that that is a career path that is important for both politicians 
and civil servants.‖299 

261. John Edward also highlighted the value of holding the rotating Presidency of 
the European Council for small Member States. He stated— 

―Smaller member states were traditionally those that ―made the most‖ of the 
rotating Presidency of the Council of Ministers, seeing it as an uncommon 
opportunity to put key national issues in the EU limelight.‖300 

262. In relation to Ireland‘s Presidency of the Council of the European Union in the 
first half of 2013, Eric Byrne TD, a Member of the Houses of the Oireachtas Joint 
Committee on European Union Affairs, told the Committee that— 

―It is fascinating to note … that our most recent presidency was 
internationally acclaimed as showing very fine leadership both within Europe 
and in the progress that we made in assisting other countries to develop and 
strengthen their partnership with Europe.‖301 

What an independent Scotland’s vision and agenda should be in the European 
Union  
263. The Scottish Government indicates that ―An independent Scotland will play a 
full and constructive role as a Member State of the European Union, working with 
its partners to address common economic and social challenges on a basis of 
mutual respect in cooperation in accordance with the terms and spirits of the EU 
Treaties.‖302 

264. In evidence to the Committee, Professor Michael Keating observed that ―In 
the longer term, it is likely that the EU will move towards greater policy and 
institutional integration, especially in the light of the Euro crisis.‖ In light of these 
developments, he questioned whether the Scottish Government would shadow UK 
policy or whether it would opt into greater measures of integration. In relation to 
the Scottish Government‘s White Paper and paper on ―Scotland in the EU‖, 
Professor Keating said— 

―that I do not see in it a vision of Europe that is substantively different from 
the UK vision of Europe. That is what I would have expected to be offered as 
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part of the independence package. There are political reasons for that, 
because there are divisions in Scotland about Europe, just as there are in the 
rest of the UK.‖303 

UK REFERENDUM ON EU MEMBERSHIP 

265. A number of witnesses made reference to the commitment on the part of the 
UK Conservative and Unionist Party to hold a referendum on UK membership of 
the EU should it be returned to government in the 2015 UK general election.  This 
issue was raised in evidence in relation to the impact that it might have on any 
ongoing negotiations on Scotland‘s membership of the EU, should there be a Yes 
vote in the independence referendum. Graham Avery stated— 

―If, after the next Westminster election, there is a process of renegotiation 
that leads up to an in/out referendum on British membership of the EU, that 
will complicate the situation, but I would have to say that it is not easy to draw 
the balance on whether that would work against or for an independent 
Scotland‘s interests. Some people might say that an independent Scotland 
with, let us say, a more positive attitude to the European Union than London 
would be more welcome; some people might say, ―For heaven‘s sake, let us 
deal with the British question before we deal with the Scottish question.‖ The 
truth is that that scenario would introduce an element of complication whose 
results are difficult to predict.‖304 

266. Fabian Zuleeg referred to the impact on Scotland if it became a EU Member 
State and the rUK left in terms of currency and the single market— 

―The other point that I want to make at the outset about the potential for an 
independent Scotland to be an EU member state is that we should also take 
into account the significant probability that there will be a UK referendum on 
EU membership that might return a no to EU membership. When we look at 
the question of an independent Scotland in the EU, we have to look at the 
question of the role of the UK in the EU and whether the UK will likely 
continue to be a member state in the longer term. For me, the two referenda 
are linked when it comes to EU issues.  

―If the UK were to leave at a later point, it would have a significant impact on 
the Scottish-EU relationship as well, given access to the single market and 
issues around currency, Schengen and the financial support that an 
independent Scotland would receive from the European Union.‖305 

267. The Cabinet Secretary for Culture and External Relations stated— 

―The reality is that there is a choice of two futures facing the Scottish people. 
There will be certainties and uncertainties whether people vote yes or no. 
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Increasingly, on the rest of the UK‘s position on Europe, I have real concerns 
that the in/out referendum on membership that David Cameron has proposed 
is creating a situation in which we are careering towards a potential exit. I do 
not think that that is in anybody‘s interests.‖306 307 

CONCLUSION 

268. This report has set out a considerable amount of evidence on the Scottish 
Government‘s proposals for independence and membership of the EU, as well as 
on the value of EU membership to Scotland and the role of small states in the EU. 
While the Committee believes that this report has taken the debate further on, it 
also recognises that some of the witnesses felt that there is still a lack of certainty 
as to how Scotland would become a EU Member State, that the process is likely to 
be complex, and that the timescales could be challenging. 308 The Committee also 
notes that the evidence of other witnesses who agreed that Article 48 of the EU 
Treaty offers a suitable legal route for an independent Scotland‘s membership of 
the EU, that an independent Scotland should approach EU membership 
negotiations on the principle of ―continuity of effect‖ and that an independent 
Scotland‘s membership of the EU can be agreed within eighteen months.309 The 
weight of the evidence heard by this Committee agreed that continuing in the 
European Union would be in Scotland‘s best interests. Some witnesses 
considered that a pragmatic solution would be found.310 The Committee 
recognises that individual voters may find some strands of the evidence presented 
more persuasive than other strands, but hopes that the report helps to inform 
voters on issues relating to an independent Scotland‘s membership of the EU in 
advance of September‘s referendum on Scottish independence. The evidence on 
small states was largely positive. Small states, it was accepted, have a role to play 
in the EU.  Indeed, the Committee notes that the majority of EU Member States 
would be defined as small states.  Small states were thought to benefit from 
networking, prioritising and forming alliances with other states.311 312 
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Appendix A: List of current UK opt-out/ins313 

CURRENT OPT-OUTS/INS 

Treaty Reference Nature of derogation, Opt-out or Opt-in 

Protocol 15. on certain 
provisions relating to the United 
Kingdom of Great Britain and 
Northern Irelan]  

Single currency opt-out: recognises that the UK 
is under no EC Treaty obligation to adopt the 
single currency and that a separate decision to do 
so would be required by the UK government and 
parliament. Establishes procedures to enable the 
UK to opt-in to the single currency—it is for the 
UK government alone to initiate procedure for 
moving to 3rd stage of EMU 

Protocol 19. on the Schengen 
acquis integrated into the 
framework of the European 
Union 

Art 2 provides for UK (and Irish) opt-out of 
Schengen 
Arts 4&5 provide for UK (and Irish) opt-in to some 
or all of the existing Schengen acquis (by 
unanimity) or to measures building on it on a case 
by case basis 

Protocol 20. On the 
application of certain aspects of 
Article 26 of the Treaty on the 
Functioning of the European 
Union to the United Kingdom 
and to Ireland 

Art. 1: authorises the UK to maintain border 
controls on persons seeking to enter the UK from 
other Member States (thus opting-out of 
prohibition of internal border controls) 
Art. 2: provides for UK and Ireland to maintain 
their Common Travel Area 
Art.3: provides for other MS to exercise equivalent 
controls on persons entering their territories from 
the UK and Ireland  

Protocol 21. On the position of 
the United Kingdom and 
Ireland in respect of the Area of 
Freedom, Security and Justice  

Referred to as the UK‘s JHA Opt-In Protocol. 
Arts 1&2: provide for the non-application to the UK 
(and Ireland ) of measures concerning border 
controls, visas, asylum and temporary protection, 
immigration policy, judicial co-operation in civil 
matters and family law having cross-border 
implications based on Title V of the TFEU 
Arts 3&4: provide for UK (and Irish) opt-in to any 
of the above measures at the stage of negotiation 
or after adoption 

Amendment to Protocol 21  Amends Amsterdam Protocol on the Position of 
the UK and Ireland (the UK Opt-In) to extend its 
scope of application to all JHA measures in the 
field of freedom, security and justice, including 
police and criminal judicial co-operation. A new 
Article 4a in the Protocol makes explicit that the 
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Treaty Reference Nature of derogation, Opt-out or Opt-in 

Opt-In applies to amending measures. 
Amends Amsterdam Protocol Integrating the 
Schengen Acquis into the Framework of the EU to 
make clear that the UK is not bound to take part in 
any measures building on parts of the Schengen 
acquis in which the UK already participates. The 
effect is to ensure that the UK‘s JHA Opt-In 
applies to all Schengen-building measures. 

Protocol 36, Article 10  The Protocol provides that, 5 years after the 
Lisbon Treaty enters into force, any remaining 
Third Pillar police and criminal judicial co-
operation measures that have not been repealed, 
replaced or amended will be subject to ECJ 
jurisdiction and Commission powers of infraction. 
A special provision enables the UK to notify the 
Council that it does not accept ECJ jurisdiction 
and Commission powers of infraction in respect of 
such measures. In the event of such notification, 
the remaining Third Pillar measures will cease to 
apply to the UK. The UK may subsequently apply 
to opt back in on a case-by-case basis.  
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Appendix B: Recent History of EU Enlargement 

 
Member State 

 
Accession 
Negotiations Start 

 
Accession 
Negotiations End 

 
Accession 

Austria February 1993 March 1994 January 1995 

Sweden February 1993 March 1994 January 1995 

Finland February 1993 March 1994 January 1995 

Cyprus March 1998 December 2002 May 2004 

Hungary March 1998 December 2002 May 2004 

Poland March 1998 December 2002 May 2004 

Czech Republic March 1998 December 2002 May 2004 

Estonia March 1998 December 2002 May 2004 

Slovenia March 1998 December 2002 May 2004 

Malta February 2000 December 2002 May 2004 

Slovakia February 2000 December 2002 May 2004 

Latvia February 2000 December 2002 May 2004 

Lithuania February 2000 December 2002 May 2004 

Romania February 2000 December 2004 January 2007 

Bulgaria February 2000 December 2004 January 2007 

Croatia October 2005 June 2011 July 2013 

 
Sources: Ulrich Sedelmeier, ‗Enlargement‘. In H. Wallace, M. Pollack, and A. 
Young (eds.), Policymaking in the European Union, 6th ed. (Oxford: Oxford 
University Press, 2010), pp. 404-5; and http://www.croatia-in-the-eu.eu/en/croatia-
and-eu-relations.  
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ANNEXE A: EXTRACT OF MINUTES OF THE EUROPEAN AND EXTERNAL 
RELATIONS COMMITTEE 

 
15th Meeting (2013) Session 4, 19 September 2013 

 
Inquiry into the aspects of the Scottish Government’s White Paper on 
Independence relating to the European Union: The Committee agreed to 
appoint an adviser in connection with its forthcoming inquiry, to seek the 
necessary approval of the Parliamentary Bureau and agreed the specification/job 
description for the adviser. 
 

18th Meeting (2013) Session 4, 7 November 2013 
 
Inquiry into the aspects of the Scottish Government's White Paper on 
Independence relating to the European Union: The Committee considered 
candidates for the post of adviser in connection with its forthcoming inquiry and 
agreed to consider the issue further at a future meeting. 
 

19th Meeting (2013) Session 4, 14 November 2013 
 
The Scottish Government's White Paper on Independence: The Committee 
agreed a proposal for an evidence session. 
 

20th Meeting (2013) Session 4, 21 November 2013 
 

The Scottish Government's White Paper on Independence (in private): The 
Committee agreed a ranked list of candidates for appointment as adviser in 
connection with its forthcoming inquiry. 
 

22nd Meeting (2013) Session 4, 5 December 2013 
 

The Scottish Government's White Paper on Independence: The Committee 
took evidence from— 
 

Professor Michael Keating, Professor of Politics, University of Aberdeen 
and Director at the ESRC Scottish Centre on Constitutional Change;  
 
Professor Stephen Tierney, Professor of Constitutional Theory, University 
of Edinburgh and Director of the Edinburgh Centre for Constitutional Law; 
 
Dr Colin Fleming, Research Fellow, University of Edinburgh and Project 
Leader on Defence and Security at the ESRC Scottish Centre on 
Constitutional Change, Economic and Social Research Council (ESRC) 
programme on the Future of the UK and Scotland. 

 
23rd Meeting (2013) Session 4, 12 December 2013 

 
The Scottish Government's White Paper on Independence: The Committee 
took evidence from— 
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Nicola Sturgeon, Deputy First Minister and Cabinet Secretary for Infrastructure, 
Investment and Cities, Russell Bain, Interim Head, and Miranda McIntosh, Senior 
Policy Executive, External Affairs Policy Team, Scottish Government. 
 
Inquiry into the aspects of the Scottish Government's White Paper on 
Independence relating to the European Union (in private): The Committee 
considered its approach to this inquiry and agreed a remit and terms of reference; 
a schedule for taking evidence; to delegate the approval of any additional or 
alternative witnesses to the Convener in consultation with the clerks; to seek a 
Chamber debate on the inquiry; to delegate to the Convener responsibility for 
arranging for the SPCB to pay any expenses of witnesses in the inquiry; and to 
take consideration of oral evidence and of the draft report in private at future 
meetings. 
 

1st Meeting (2014) Session 4, 16 January 2014 
 
The Scottish Government’s proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from— 
 

David Crawley, Former Senior Civil Servant; 
 
Professor Laura Cram, Professor of European Politics, University of 
Edinburgh; 
 
Dr Paolo Dardanelli, Senior Lecturer in Comparative Politics, University of 
Kent; 
 
Professor John Bachtler, Director, European Policies Research Centre, 
University of Strathclyde; 
 
Marius Vahl, Senior Officer to the Standing and Joint Committee and EEA 
Council and Johanna Jonsdottir, Officer, Services, Capital Persons and 
Programmes Division, European Free Trade Association. 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee agreed to 
seek the necessary approvals in accordance with Rule 12.10 for a proposed visit 
in the context of this inquiry. 
 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 

 
2nd Meeting (2014) Session 4, 23 January 2014 

 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from— 
 

Professor Kenneth Armstrong, Director, Centre for European Legal Studies, 
Faculty of Law, University of Cambridge; 
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Professor Sir David Edward KCMG, QC, FRSE; 
 
Patrick Layden QC TD; 
 
Aidan O'Neill QC. 

 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 
 

3rd Meeting (2014) Session 4, 30 January 2014 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from— 
 

Graham Avery, Senior Member of St. Antony‘s College, Oxford University, 
Senior Adviser at the European Policy Centre, Brussels, and Honorary 
Director-General of the European Commission. 

 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 
 

4th Meeting (2014) Session 4, 6 February 2014 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from— 
 

Professor Michael Keating, Professor of Politics, University of Aberdeen 
and Director at the ESRC Scottish Centre on Constitutional Change, 
Economic and Social Research Council (ESRC) programme on the Future 
of the UK and Scotland; 
 
Associate Professor Anders Wivel, Department of Political Science, 
University of Copenhagen; 
 
Professor Baldur Thorhallsson, Professor of Political Science and Jean 
Monnet Chair in European Studies, University of Iceland; 
 
Brandon Malone, WS, Solicitor Advocate. 

 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 
 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee agreed to 
consider its approach at the next meeting. 
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5th Meeting (2014) Session 4, 20 February 2014 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from— 
 

Jim Currie, former Director General, European Commission; 
 
Dr Fabian Zuleeg, Chief Executive, European Policy Centre. 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 
 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
correspondence received. 
 

6th Meeting (2014) Session 4, Thursday 27 February 2014 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered its 
approach to the inquiry and agreed correspondence. 
 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from — 
 

Dara Murphy TD, Vice-Chair, Timmy Dooley TD, Eric Byrne, TD, and Sean 
Crowe, TD, Houses of the Oireachtas Joint Committee on European Union 
Affairs. 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 
 

8th Meeting (2014) Session 4, Thursday 20 March 2014 
 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from— 
 

Rt Hon Alistair Carmichael MP, Secretary of State for Scotland and Chris 
Flatt, Deputy Director, Scotland Office. 

 
The Scottish Government's proposals for an independent Scotland: 
membership of the European Union (in private): The Committee considered 
the evidence heard during the meeting. 
 

9th Meeting (2014) Session 4, Thursday 3 April 2014 
 

The Scottish Government's proposals for an independent Scotland: 
membership of the European Union: The Committee took evidence from—  
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Fiona Hyslop MSP, Cabinet Secretary for Culture and External Affairs, 
Russell Bain, External Affairs Policy Manager and Colin Imrie, Deputy 
Director, Head of Europe and UK Relations, Scottish Government. 

 
The Scottish Government's proposals for an independent Scotland - 
membership of the European Union (in private): The Committee considered 
correspondence received and agreed to seek further information. 
 
The Scottish Government's proposals for an independent Scotland -
membership of the European Union (in private): The Committee considered 
evidence heard during the meeting. 
 

10th Meeting (2014) Session 4, Thursday 24 April 2014 
 

The Scottish Government's proposals for an independent Scotland - 
membership of the European Union (in private): The Committee considered a 
draft report and agreed to consider a revised draft, in private, at its next meeting. 
 

11th Meeting (2014) Session 4, Thursday 1 May 2014 
 

The Scottish Government's proposals for an independent Scotland - 
membership of the European Union (in private): The Committee considered a 
draft report and agreed to consider a revised draft, in private, at their next meeting. 
 

12th Meeting (2014) Session 4, Thursday 8 May 2014 
 
The Scottish Government's proposals for an independent Scotland - 
membership of the European Union (in private): The Committee considered a 
draft report. Various changes were proposed and decided upon (12 by division). 
 
Record of divisions in private: 
 
Alex Rowley MSP proposed that the Committee should agree the draft report 
without any proposed changes. The proposal was disagreed to by division: For 3 
(Hanzala Malik, Alex Rowley, Jamie McGrigor), Against 4 (Christina McKelvie, 
Clare Adamson, Roderick Campbell, Willie Coffey), Abstentions 0. 

Clare Adamson MSP proposed that the following text be inserted at the end of 
paragraph 1: 

The conventional legal basis for enlargement, where a candidate seeks 
membership from outside the EU, is Article 49 of the Treaty on the 
European Union (TEU). The Scottish Government states that an 
independent Scotland would be starting from a different position, by virtue 
of already being part of the EU since 1973. 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
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Willie Coffey MSP proposed that the following text at the beginning of paragraph 3 
be deleted:  
 

3. In recognition of the impact that the situation of Scotland being 
outside the European Union would have, the Scottish Government has 
suggested that a renegotiation of the EU Treaties under Article 48 of the 
Treaty on European Union might present an alternative route… 
 

and that the following text be inserted:  
 

3. The Scottish Government states that a renegotiation of the EU 
Treaties under Article 48 of the Treaty on European Union might present a 
relevant legal basis for…  
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Clare Adamson MSP proposed that the order of paragraphs be changed so that 
the paragraph beginning ―The Scottish Government states‖ (now paragraph 3) 
comes before the paragraph beginning ―The Committee notes that‖ (now 
paragraph 4). The proposal was agreed to by division: For 4 (Christina McKelvie, 
Clare Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Clare Adamson MSP and Roderick Campbell MSP proposed that the following text 
be inserted at paragraph 4:  
 

4. The Committee notes that representatives of the EU institutions have 
refrained from commenting on the specific scenario of Scottish 
independence. In evidence to the Committee, the Deputy First Minister 
(DFM) stated— 

―The Commission has been very clear that it will give that opinion 
only on being asked to do so by a member state. Right now, the 
member state is the UK Government. I repeat the invitation to the UK 
Government.‖ 

5. The Committee notes that the UK has made no approach to the 
European Commission. Representatives of the EU institutions have 
consistently stated that when ―part of a territory of a Member State ceases 
to be part of that State, … the treaties will no longer apply to that territory‖. 
This is reflected in the response of Viviane Reding, Vice President of the 
European Commission to the Committee. 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
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Willie Coffey MSP proposed that the following text in paragraph 50 be deleted: 
 

The Scottish Government has proposed that Article 48 of the Treaty on 
European Union, while others argued that the traditional route of Article 49 
would be used. 
 

and proposed that the following text be inserted: 
 

The Scottish Government has proposed that Article 48 of the Treaty on 
European Union is a relevant legal basis to allow Scotland to become a 
Member State at the point of independence. Others have argued that the 
traditional route of Article 49 would need to be used. 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Clare Adamson MSP and Roderick Campbell MSP proposed that the following text 
be inserted after paragraph 95: 
 

96. During the course of the Committee‘s inquiry José Manuel Barroso, 
President of the European Commission, made a comment on the Andrew 
Marr programme regarding Scotland‘s membership of the European Union, 
commenting that it would be ―extremely difficult, if not impossible‖ for an 
independent Scotland to join the European Union. Mr Barroso also drew a 
parallel between an independent Scotland and Kosovo. 

97. In response to questioning by the Committee on President Barroso‘s 
comments, Jim Currie stated— 

―He was unwise to express the opinion that he expressed with regard to 
the apparent virtual impossibility of an independent Scotland becoming a 
member of the EU—I think that that was extremely unwise and I do not 
think that he was correct. Furthermore, I do not think that his opinion is 
shared either among the member states or even within the commission.‖  

98. Dr. Fabian Zuleeg stated that comparisons with Kosovo ―did not help 
the debate‖ and expressed that he was ―uncomfortable‖ that Mr Barroso had 
made a ―political point‖— 
 

―The suggestion that there are potential parallels between the situation of 
Kosovo and that of Scotland perhaps did not help the debate. In my view, 
the comments could simply have been about the process and the timing, 
and I am a bit uncomfortable that they made a relatively political point‖ 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
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Clare Adamson MSP proposed that the following text be inserted at the end of 
paragraph 105:  
 

In his written evidence, Sir David Edward stated that— 
 

―Treaties of the European Union ―create a ―new legal order‖ of international 
law which differs from conventional international law in that its subjects are 
not only the Member States, but also their nationals (now also citizens). The 
autonomy of the EU legal order has repeatedly been affirmed by the Court 
of Justice.‖  

106. Sir David Edward notes that ―the solution to any problem for which 
the Treaties do not expressly provide must be sought first within the system 
of the Treaties, including their spirit and general scheme.‖ Professor 
Dardanelli also made this point. He said ―the EU is a new legal framework 
with its own particular rules and values. 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Clare Adamson MSP proposed that the following text be inserted after paragraph 
141: 
 
 142. In evidence to the Committee, Graham Avery stated— 

―Between now and the referendum, there is an important amount of 
tactics that relate to these factors. We know well that the main 
parties at Westminster are against Scottish independence. If and 
when the referendum result is one that is in favour of an independent 
Scotland, it seems to me perfectly clear that the Westminster 
Government and the Whitehall machine will move into action very 
smartly to try and find a reasonable solution to the consequences. 
How can I put this? I need to be a bit diplomatic. As I think I said 
somewhere, when you prepare for such negotiations, you should 
listen to what the other party says, but you should also spend a good 
deal of time analysing what the interests are. I repeat that a situation 
in which Scotland was outside the European Union and not applying 
EU laws would be a legal nightmare for the rest of the United 
Kingdom, and the British Government must take account of that.‖ 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Willie Coffey MSP proposed that the following text be inserted after paragraph 
154: 
 
 155. Graham Avery stated— 
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―I think that I also described the situation in which Scotland was 
outside the EU and was not applying EU rules, while the rest of the 
UK was applying them, as a legal nightmare. The issue is not just 
about fisheries—it is about the whole system of the single market 
and the network of trade and economics. Unless Scotland continues 
to apply EU rules, life will become diabolically complicated for firms 
and citizens, not just in the rest of the UK, but in Germany, Spain 
and elsewhere. It is well known that citizens and firms in member 
states other than the UK have rights in Scotland, by virtue of 
Scotland being a member of the EU and, if Scotland no longer 
applied EU rules and no longer had EU obligations, they would be in 
a right mess.‖ 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Willie Coffey MSP proposed that the following text be inserted after paragraph 
175: 
 
 176. The SNP MEPs stated— 

―The values outlined in Article 2 TEU and the EU‘s pragmatic nature 
would also suggest that application of the principle of continuity of 
effect would seem reasonable. In the event of the people of Scotland 
democratically opting for independence, to apply any other principle 
would amount to the EU erecting unnecessary barriers to achieving 
that democratic goal.‖ 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Roderick Campbell MSP proposed that the following text be inserted after 
paragraph 257: 

258. In response to questioning from the Committee in relation to which 
countries were models of small nations that share resources and co-operate 
with one another across Europe, Jim Currie stated— 

―Ireland is a very good example of how an independent Scotland 
should operate. It shares resources in countries where it does not 
need full-blown ambassadorial or diplomatic representation, and it 
chooses its targets very carefully.‖ 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 

13th Meeting (2014) Session 4, Thursday 15 May 2014 
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The Scottish Government's proposals for an independent Scotland - 
membership of the European Union (in private): The Committee considered a 
draft report. One change was proposed and agreed to by division. 
 
Record of divisions in private: 
 
Christina McKelvie MSP proposed the following text be inserted after paragraph 
264: 

 

UK REFERENDUM ON EU MEMBERSHIP 

265. A number of witnesses made reference to the commitment on the 
part of the UK Conservative and Unionist Party to hold a referendum on UK 
membership of the European Union should it be returned to government in 
the 2015 UK general election.  This issue was raised in evidence in relation 
to the impact that it might have on any ongoing negotiations on Scotland‘s 
membership of the European Union, should there be a Yes vote in the 
independence referendum. Graham Avery stated— 

―If, after the next Westminster election, there is a process of renegotiation 
that leads up to an in/out referendum on British membership of the EU, that 
will complicate the situation, but I would have to say that it is not easy to 
draw the balance on whether that would work against or for an independent 
Scotland‘s interests. Some people might say that an independent Scotland 
with, let us say, a more positive attitude to the European Union than London 
would be more welcome; some people might say, ―For heaven‘s sake, let 
us deal with the British question before we deal with the Scottish question.‖ 
The truth is that that scenario would introduce an element of complication 
whose results are difficult to predict.‖ 

266. Fabian Zuleeg referred to the impact on Scotland if it became a EU 
Member State and the rUK left in terms of currency and the single market— 

―The other point that I want to make at the outset about the potential for an 
independent Scotland to be an EU member state is that we should also 
take into account the significant probability that there will be a UK 
referendum on EU membership that might return a no to EU membership. 
When we look at the question of an independent Scotland in the EU, we 
have to look at the question of the role of the UK in the EU and whether the 
UK will likely continue to be a member state in the longer term. For me, the 
two referenda are linked when it comes to EU issues.  

―If the UK were to leave at a later point, it would have a significant impact 
on the Scottish-EU relationship as well, given access to the single market 
and issues around currency, Schengen and the financial support that an 
independent Scotland would receive from the European Union.‖ 

 267. The Cabinet Secretary for Culture and External Relations stated— 
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―The reality is that there is a choice of two futures facing the Scottish 
people. There will be certainties and uncertainties whether people vote yes 
or no. Increasingly, on the rest of the UK‘s position on Europe, I have real 
concerns that the in/out referendum on membership that David Cameron 
has proposed is creating a situation in which we are careering towards a 
potential exit. I do not think that that is in anybody‘s interests.‖ 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 

14th Meeting (2014) Session 4, Wednesday 21 May 2014 
 
The Scottish Government's proposals for an independent Scotland - 
membership of the European Union (in private): The Committee considered a 
draft report. Various changes were proposed and decided upon (five by division), 
and the report was agreed for publication. 
 
Record of divisions in private: 
 
Willie Coffey MSP proposed the insertion of ―some of the witnesses felt that‖ after 
―it also recognises that‖ in the second sentence in paragraph 268. 
 
The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Willie Coffey MSP proposed that the following sentence be inserted in paragraph 
268 after ―challenging.‖— 
 

The Committee also notes that the evidence of other witnesses who agreed 
that Article 48 of the EU Treaty offers a suitable legal route for an 
independent Scotland‘s membership of the EU, that an independent 
Scotland should approach EU membership negotiations on the principle of 
―continuity of effect‖ and that an independent Scotland‘s membership of the 
EU can be agreed within eighteen months. 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Christina McKelvie MSP proposed that the following sentences be inserted in 
paragraph 268 after ―eighteen months‖— 
 

The weight of the evidence heard by this Committee agreed that continuing 
in the European Union would be in Scotland‘s best interests. Some 
witnesses considered that a pragmatic solution would be found. 
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The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Roderick Campbell MSP proposed that the following sentences be inserted at the 
end of paragraph 268— 
 

The evidence on small states was largely positive.  Small states, it was 
accepted, have a role to play in the EU.  Indeed, the Committee notes that 
the majority of EU Member States would be defined as small states. Small 
states were thought to benefit from networking, prioritising and forming 
alliances with other states. 
 

The proposal was agreed to by division: For 4 (Christina McKelvie, Clare 
Adamson, Roderick Campbell, Willie Coffey), Against 3 (Hanzala Malik, Alex 
Rowley, Jamie McGrigor), Abstentions 0. 
 
Hanzala Malik MSP, Jamie McGrigor MSP and Alex Rowley MSP proposed that 
the draft of the report submitted to the Committee for consideration on 24 April 
2014 and comments submitted by Hanzala Malik, Jamie McGrigor and Alex 
Rowley be included in an annexe as a minority view/statement.  
 
The proposal was disagreed to by division: For 3, (Hanzala Malik, Alex Rowley, 
Jamie McGrigor), Against 4 (Christina McKelvie, Clare Adamson, Roderick 
Campbell, Willie Coffey), Abstentions 0. 
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ANNEXE B: ORAL AND WRITTEN EVIDENCE AND COMMITTEE BRIEFINGS 

The European and External Relations Committee would like to thank all of those 
who provided oral and written evidence to the Committee in the context of this 
inquiry.  

The Committee would also like to thank Dr Daniel Kenealy, the Committee‘s 
adviser, for his work on this inquiry. 

Committee briefings 

16 January 2014 meeting 

 SPICe briefing - Scotland in the European Union (131KB pdf)    

23 January 2014 meeting 

 Briefing paper from the Adviser, Dr Daniel Kenealy (78KB pdf)  

6 February 2014 meeting   

 SPICe briefing - The Role of Small States in the European Union (152KB 
pdf)  

Pre-inquiry evidence on the Scottish Government's White Paper “Scotland’s 
Future: Your Guide to an Independent Scotland” 

In December 2013, prior to agreeing a remit for its inquiry, the Committee took 
evidence on the Scottish Government's White Paper on issues falling within the 
remit of the Committee. The evidence from these sessions has been drawn on in 
this report as it was very pertinent to the remit of the inquiry. 

22nd Meeting (Session 4), Thursday 5 December 2013 

Oral evidence 

Professor Michael Keating, Professor of Politics, University of Aberdeen and 
Director at the Economic and Social Research Council (ESRC) Scottish Centre on 
Constitutional Change 

Professor Stephen Tierney, Professor of Constitutional Theory, University of 
Edinburgh and of the Edinburgh Centre for Constitutional Law 

Dr Colin Fleming, Research Fellow University of Edinburgh and Project Leader on 
Defence and Security at the ESRC Scottish Centre on Constitutional Change, 
Economic and Social Research Council (ESRC) programme on the Future of the 
UK and Scotland 

 

http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_paper_on_EU.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Briefing_from_the_Adviser_Final_Edit_DK_formatted.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_on_role_of_small_states.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/SPICe_briefing_on_role_of_small_states.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8940&mode=pdf
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23rd Meeting (Session 4), Thursday 12 December 2013 

Oral evidence 

Nicola Sturgeon, Deputy First Minister and Cabinet Secretary for Infrastructure, 
Investment and Cities, Russell Bain, Interim Head, External Affairs Policy Team 
and Miranda McIntosh, Senior Policy Executive, External Affairs Policy Team, 
Scottish Government  

Supplementary written evidence  

 Deputy First Minister to Convener 26 January 2014 (2559KB pdf)  

1st Meeting (Session 4), Thursday 16 January 2014 

Oral evidence 

David Crawley, Former Civil Servant 
 
Professor Laura Cram, Professor of European Politics, University of Edinburgh 
 
Dr Paolo Dardanelli, Senior Lecturer in Comparative Politics, University of Kent 
 
Professor John Bachtler, Director, European Policies Research Centre, University 
of Strathclyde 
 
Marius Vahl, Senior Officer to the Standing and Joint Committee and EEA Council 
and Johanna Jonsdottir, Officer, Services, Capital Persons and Programmes 
Division, European Free Trade Association 

Written evidence  

 David Crawley (27KB pdf)  
 Dr Paolo Dardanelli (23KB pdf)  

2nd Meeting (Session 4), Thursday 23 January 2014 

Oral evidence 

Professor Kenneth Armstrong, Director, Centre for European Legal Studies, 
Faculty of Law, University of Cambridge 
 
Professor Sir David Edward KCMG QC FRSE 
 
Patrick Layden QC TD 
 
Aidan O‘Neill QC 

Written evidence  

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8888&mode=pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/2014_01_27_DFM_12_December_evidence_session.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8798&mode=pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Crawley_written_evidence.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/Dardanelli_written_evidence.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8859&mode=pdf
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 Professor Kenneth Armstrong (44KB pdf)  
 Sir David Edward (47KB pdf)  
 Patrick Layden (109KB pdf)  
 Jean-Claude Piris (15KB pdf)  

3rd Meeting (Session 4), Thursday 30 January 2014  

Oral evidence 

Graham Avery, Senior Member of St. Antony‘s College, Oxford University, Senior 
Adviser at the European Policy Centre, Brussels, and Honorary Director-General 
of the European Commission 
 
Written evidence 

 Graham Avery (204KB pdf)  

4th Meeting (Session 4), Thursday 6 February 2014 

Oral evidence 

Professor Michael Keating, Professor of Politics, University of Aberdeen and 
Director at the ESRC Scottish Centre on Constitutional Change, Economic and 
Social Research Council (ESRC) programme on the Future of the UK and 
Scotland 
 
Associate Professor Anders Wivel, Department of Political Science, University of 
Copenhagen 
 
Professor Baldur Thorhallsson, Professor of Political Science and Jean Monnet 
Chair in European Studies, University of Iceland  
 
Brandon Malone, WS, Solicitor Advocate 
 
Written evidence 

 Professor Michael Keating, (ESRC) Scottish Centre on Constitutional 
Change (46KB pdf)  

 Brandon Malone (Business in Scotland submission) (126KB pdf)  
 Associate Professor Anders Wivel (51KB pdf)  

5th Meeting (Session 4), Thursday 20 February 2014 

Oral evidence 

Jim Currie, former Director General, European Commission 
Dr Fabian Zuleeg, Chief Executive, European Policy Centre 

 

http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Kenneth_A_Armstrong_written_evidence.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Sir_David_Edward_written_evidence.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/Written_evidence_Patrick_Layden_QC_TD.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Jean-Claude_Piris_written_evidence.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8912&mode=pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Graham_Avery_Written_Evidence.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8935&mode=pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/05_Economic_and_Social_Research_Council.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/05_Economic_and_Social_Research_Council.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/12._Business_for_Scotland.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/Anders_Wivel_written_evidence.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8958&mode=pdf
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6th Meeting (Session 4), Thursday 27 February 2014 

Oral evidence 

Dara Murphy, Vice-Chair, Timmy Dooley TD, Eric Byrne, TD and Sean Crowe, TD, 
Houses of the Oireachtas Joint Committee on European Union. 

8th Meeting, 2014 (Session 4), Thursday 20 March 2014 
 
Oral evidence 
 
Rt Hon Alistair Carmichael MP, Secretary of State for Scotland, and Chris Flatt, 
Deputy Director, Scotland Office. 
 

9th Meeting, 2014 (Session 4), Thursday 3 April 2014 
 

Oral evidence 
 
Fiona Hyslop MSP, Cabinet Secretary for Culture and External Affairs, Russell 
Bain, External Affairs Policy Manager, and Colin Imrie, Deputy Director, Head of 
Europe and UK Relations, Scottish Government. 

Written submissions 

 Business for Scotland (126 KB pdf)  
 I B Campbell (46KB pdf)  
 John Edward (123KB pdf)   
 ESRC Scottish Centre on Constitutional Change (46KB pdf)  
 European Movement in Scotland (33KB pdf)  
 J Ker-Lindsay (18KB pdf)  
 Lord Kerr of Kinlochard (16KB pdf)  
 Law Society of Scotland (79KB pdf)  
 Hugh McLean (10KB pdf)  
 MEPs Catherine Stihler and David Martin (59KB pdf)  
 MEPs Ian Hudghton and Alyn Smith (29KB pdf)  
 Scottish Gobal Forum (121KB pdf)  
 Arman Sarvarian (119KB pdf)  
 Professor Stephen Tierney (35KB pdf)  

 
Please note that all oral evidence and associated written evidence are published 
electronically only, and can be accessed via the European and External Relations 
Committee‘s webpages, at: 
 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/7049
6.aspx 
 
Inquiry Correspondence  

 Convener to Viviane Reding Vice President of the European Commission 
10 March 2014 (47KB pdf) 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8978&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9100&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9122&mode=pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/12._Business_for_Scotland.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/01_I_B_Campbell.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/11._John_Edward_evidence.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/05_Economic_and_Social_Research_Council.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/03_European_Movement_in_Scotland.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/07_J_Ker-Lindsay.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/06_Lord_Kerr_of_Kinlochard.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/14_Law_Society_of_Scotland.pdf
http://www.scottish.parliament.uk/S3_EuropeanandExternalRelationsCommittee/Inquiries/13_Hugh_McLean.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/02_Labour_MEPs_CStihler_and_DMartin.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/10_SNP_MEPs_IHudghton_and_ASmith.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/08_Scottish_Global_Forum.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/09_Arman_Sarvarian.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/04_Prof_Stephen_Tierney.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/70496.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/70496.aspx
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/20140310_Convener_to_Vivianne_Reding_European_Commission.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/20140310_Convener_to_Vivianne_Reding_European_Commission.pdf
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 Letter from Viviane Reding Vice President of the European Commission 20 
March 2014 (1.01MB pdf)  

 
 

http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Letter_from_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Inquiries/Letter_from_Viviane_Reding_Vice_President_of_the_European_Commission_dated_20_March_2014__pdf.pdf
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