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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Working Group on Legal Representation of Vulnerable Children,  
Including Separated Children 

 
The Issue 
 

1. There are children in Scotland whose needs are not met, and whose voices are 
not heard, because of difficulties in accessing the legal processes that could 
protect them.  This is not primarily a resource issue: it is about taking steps to 
ease their access to resources that already exist. The Children and Young 
People Bill could be a vehicle for safeguarding these children and their rights. 

 
This Submission 
 

2. This paper has been written by a short-life working group of professionals united 
by their concern that gaps in legal structures mean that vulnerable children, in 
particular those separated from their families1, are unable to (i) access or 
properly instruct legal representatives and/or (ii) ensure that their best interests 
are met within the legal processes that they are involved with.  

  
3. The issue was identified in the course of the work that some members of the 

group were undertaking in relation to the pilot Scottish Guardianship Service 
which is funded by the Scottish Government and was recently applauded by the 
House of Lords and House of Commons Joint Committee in Human Rights2 but it 
has implications for a wider group of children and young people in Scotland. 

 
4. This paper aims to highlight key issues particularly relevant to this small but 

extremely vulnerable group of children. It will then discuss potential solutions that 
we would respectfully ask the Committee to consider in their discussions around 
the Bill. 

 
Some Particular Points 
 

5. The following scenarios have been identified by the group:- 
a. Where 16 and 17 year old separated children cannot access legal 

structures or protections in Scotland because of differing treatment, 

both in law and in practice, related solely to their age;  

b. Where children do not have the capacity because of their age to 

instruct legal representation to put forward their views and secure their 

                                                 
1
 ‘Separated children’ is the term used in most countries to describe those children who are outside 

their country of origin and separated from their parents or legal or customary care giver. In some 
cases they arrive in their own. In other cases they may be accompanied by an adult who is not their 
parent or legal or customary carer. In some cases, they may be removed from their legal or customary 
care giver through legal proceedings in the UK.  
2
 HL Paper 9 HC196 12 June 2013 -

http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/9/9.pdf, see also Scottish 
Parliament General debate at :http://www.scottish.parliament.uk/newsandmediacentre/41499.aspx at 
around 33min 25 sec.  

http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/9/9.pdf
http://www.scottish.parliament.uk/newsandmediacentre/41499.aspx
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asylum, refugee or immigration status and no-one else has the 

authority to do this for them. In Scotland, children have full legal 

capacity at the age of 16, and may be judged to have legal capacity at 

an earlier age3;  

c. Where children do not have anyone with the responsibility and 

authority to pursue their best interests in legal proceedings. This is 

regardless of whether a child has the capacity to instruct their own 

legal representative.  

 

6. These issues raise concerns about Scotland’s compliance with the UN 
Convention on the Rights of the Child and other international instruments which: 

 Define a child as anyone under 18; 

 Require account to be taken of both the views and interests of children 

when decisions are made about them; and 

 Prohibit discrimination on any grounds, including age. 
 
Case Studies 
 

7. The following are case studies. Each case study does not reflect an actual client 
but includes a combination of issues that has arisen from actual and current 
cases in order to demonstrate the matters set out in this paper.   

 
Scenario 1 – Lucy 
 

8. Lucy is a seven year old girl born in Tanzania.  She has one older sibling who is 
16 years old.  Lucy’s parents are from Tanzania and have lived in the UK for six 
years, but they do not have permission to stay in the UK.   For this reason, the 
children are also Tanzanian nationals and they do not have permission to stay in 
the UK. 

 
9. Lucy and her older sibling were removed from the care of their parents by the 

local authority six years ago because of severe physical abuse.  Each child has 
a different social worker and has been placed with a separate foster family in a 
separate local authority area.  The children have little contact with one another. 

 

10. The local authority is seeking permanence orders for the siblings which are 
contested by their parents.  Her elder sibling has an immigration solicitor, but 
Lucy is too young to instruct a solicitor herself.  

  

                                                 
3
 There is a presumption that a child of 12 or more will be able to instruct a solicitor in any civil matter, 

as s/he will be presumed to be of sufficient age and maturity to have a general understanding of what 
it means to do so; Section 2(4A) of Legal Capacity (Scotland) Act 1991.  This presumption can, 
however, be rebutted if a solicitor thinks a younger child has a general understanding of what it 
means to instruct a solicitor, or if a solicitor does not think a child of 12 or more has the general 
understanding required.  
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Issues from Scenario 1 
  
11. The local authority and Lucy’s foster carer wish to instruct a solicitor to regularise 

Lucy’s residence in the UK. Neither of these individuals, however, have the 
automatic right to do so as this is a parental right still held by Lucy’s parents until 
such time as it is removed, either in the interim or permanently, by way of an 
order by the court4.  

 
12. Since Lucy’s best interests are likely to conflict with her parent’s interests, a 

solicitor could not take instructions from Lucy’s parents on her behalf.  This is the 
case, in part, because the immigration position of the parents may depend on 
remaining in the UK only to contest the permanence orders.   

 

13. Since Lucy cannot obtain legal representation, she remains illegally resident in 
the UK.  There is no realistic prospect that she would be returned alone to 
Tanzania by the Home Office, yet she has no means of communicating with the 
Home Office to regularise her status unlike her elder sibling.  She is therefore 
being denied access to a practical and effective remedy to her immigration 
position. 

 

14. Lucy may also suffer disadvantage in other ways as she has no document to 
confirm her right to reside in the UK.  She is likely to lose out on certain 
entitlements which flow from having permission to stay in the UK, for instance 
lawful access to healthcare5, the ability to take a summer job at the relevant age, 
the ability to travel in and out of the UK with her foster family on holiday and 
delay in being able to register as a British national child as she requires to 
permanently reside in the UK in order to do so. It is likely that these issues will 
become more prevalent as Lucy becomes older thus affecting her health, welfare 
and development and integration into Scottish society all of which potentially 
compounds her vulnerability. 

 
Scenario 2 – Hung 

 

15. Hung was located by police on a raid on a cannabis cultivation farm. He was 
arrested, charged with an offence under the Misuse of Drugs Act and is currently 
in a Young Offenders Institution. 

 
16. Hung is from Vietnam and states that he is 16 years old. Police and Social work 

believe him to be over the age of 18 and he is treated as such. Social work have 

                                                 
4
In England and Wales, the local authority automatically obtains parental responsibilities when a child 

comes into their care (Section 33(3) of the Children Act 1989). The position is not automatic in 
Scotland. The Children (Scotland) Act 1995 ensures that parental rights and responsibilities remain 
with a parent until such time as a court order expressly removes them even if a child is taken into the 
care of a local authority (Section 11 of the Children (Scotland) Act 1995 and Section 42 of the 
Children’s Hearings (Scotland) Act 2011).  
5
 There is a gap within the NHS Scottish Regulations for this type of situation and technically these 

children would need to pay in order to utilise the NHS. It is accepted that this situation would be 
unlikely to occur in Lucy’s case and in practice she would gain access to the NHS. She may, 
however, find it more difficult as she gets older.   
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stated that even if Hung were 16, he would not be treated as looked after by 
them as per their practice with separated children over the age of 16.  

 

17. Hung narrates an account to his immigration lawyer that would suggest he may 
have been the victim of human trafficking. He also states that he has been 
sexually exploited by the people who brought him to the UK.  He furthermore has 
information which may suggest that he is 16. He is not sleeping and states that 
he cannot think straight. He is scared.  

 

18. Hung’s instructions to both his criminal and civil solicitors continuously change. 
He tells his criminal solicitor that he thinks that he wishes to plead guilty to the 
offence he has been charged with. He wants to get out prison and believes that 
this will be the quickest way of doing so as he will get a shorter sentence.  

 

19. Hung keeps changing his advice to his civil solicitor. His instructions to his civil 
solicitor depend on his mood. When frustrated and upset he is clear that he does 
not wish his civil solicitor (i) to contest the determination regarding his age, (ii) to 
provide information to the relevant authorities regarding human trafficking; or (iii) 
to make a claim for asylum.  Hung however keeps changing his mind on all 3 
points. 

  
Issues from Scenario 2 
 

20. At age 16, Hung has full legal capacity in Scots Law and his solicitors accept 
instructions on that basis representing Hung in order to give effect to his views 
and wishes. 

 

21. In a situation like Hung, however, a child’s views may conflict with what is in his 
best interests. A child might, for example, in a moment of frustration, say they 
want to return to their country of origin. They may well change their minds later, 
but the system will have acted on their expressed wish. Or a trafficked child 
might want to plead guilty to an offence such as cannabis cultivation, just to get it 
over with and avoid identification as a victim of trafficking, thus evading the 
protection from criminalisation and other care that should be extended to them 
under national and European law6.  

 
22. A 16 year old is still a child in terms of the UN Convention on the Rights of the 

Child as well as definitions related to trafficking7 so his best interests should be 
represented and taken into account in any decision but it is not clear in Hung’s 
case who has the legal right and responsibility to do so.  

 
23. There are certain legal proceedings where individuals can be appointed by a 

Children’s Hearing and court to put forward the views and best interests of a 

                                                 
6
 Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 2005, CETS 

197, the EU Anti-Trafficking Directive on Human Trafficking Directive 2011/36/EU and Article 4 of the 
European Convention on Human Rights.  
7
 Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 2005, CETS 

197 and the EU Anti-Trafficking Directive on Human Trafficking Directive 2011/36/EU. 
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child if it is necessary to do so.8 These individuals enter the proceedings in order 
to protect the legal rights of the child allowing the child to participate and be 
represented. Both individuals will prepare reports on what outcome would best 
safeguard the child’s interests. They will take account of the child’s views, but do 
not need to follow them (unlike the child’s legal representative who has to take 
instructions from the child where that child has the capacity to give them9). The 
asylum/ immigration and criminal processes that Hung is involved in do not make 
provision for this kind of person who could promote his interests. In order to 
protect Hung’s interests, someone needs to be able to act to promote and 
protect his interests both before and during these legal proceedings. 

 
24. Hung has a legal representative to put forward his views but there is no 

individual appointed to ensure his best interests are also taken into account. This 
is because he is not a participant in the type of process or procedure where one 
could be appointed and in any event his interests require to be promoted at the 
earliest opportunity.  

 
25. The situation becomes more complex in the case of Hung as professionals have 

not accepted his self-declared age. This leads to a process of age assessment 
undertaken by a local authority social worker. If the individual is deemed to be a 
child, the local authority will have greater responsibilities than if they were an 
adult. 

 
26. In Hung’s case, even if his stated age were to be accepted and he were to be 

released from detention, he has been told that he will not access full support and 
services as a “looked after child”10. This determination is made on the basis of 
his age alone rather than on an assessment of need11. Social workers therefore 
can have a conflict of interest which means they cannot always effectively 
advocate for the child’s best interests.  

 
27. There is therefore a need to ensure that the child’s views and best interests are 

taken into account. The ‘interests’ dimension may be lacking where a child’s 

                                                 
8
 If a child is within the Children’s Hearing System in Scotland then it is likely that a Safeguarder 

would be appointed. In other civil proceedings, such as a divorce action, a Curator Ad Litem would be 
appointed. 
9
 However, where there is a clear conflict between the duty to act on instructions and the duty to act in 

the client’s best interests, a solicitor may need to withdraw from the case which is clearly not a 
satisfactory conclusion. 
10

 A child under 16 will in general become “looked after” by the local authority (section 17(6) of the 
Children (Scotland) Act 1995 and accommodation will be provided (under section 25 of the Children 
(Scotland) Act 1995). Local authorities in Scotland owe a wide range of duties to children that are 
“looked after” by them. Support (in the form of money to pay accommodation and living expenses) 
can be provided by the local authority to 16/17 year olds under section 22 of the Children (Scotland) 
Act but they will not be “looked after” by them so the same range of duties is not owed to these 
children by the local authority as would be to a “looked after” child. 
11

 A difference in treatment based on age alone, and not an assessment of an individual’s needs, may 
be a breach of Article 2 of the UN Convention of the Rights of the Child. R (on the application of HC 
(A CHILD BY HIS LITIGATION FRIEND CC) v (1) SECRETARY OF STATE FOR THE HOME 
DEPARTMENT (2) COMMISSIONER OF POLICE OF THE METROPOLIS (2013)  
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judgement is impaired due to their personal history and current stress, and/ or 
the child is over 16 years of age12. 

 

How these matters could be addressed 
 
28. The group has been exploring ways of using current law more imaginatively, in 

particular by utilising some of the provisions in Part I of the Children (Scotland) 
Act 1995 as well as the Children’s Hearings process.  For instance the utilisation 
of Section 11 of the Children (Scotland) Act 1995 in order to request a court to 
make an order appointing a suitable person to act as guardian and to invest in 
them the necessary parental rights and responsibilities  to do so. This would 
include the right and responsibility to instruct a solicitor and/or to promote the 
child’s best interests. 

 

29. It is not yet clear how successful these approaches will be.  However, even if 
successful, there will remain gaps as an order under section 11 is reliant on the 
identification of an appropriate individual who is willing to act as a guardian in 
this context.  Problems arise for separated children because:- 

 

a. By definition, there may be no family member who could act as 

guardian.  

b. Lucy’s foster carer may be such an appropriate person. However, most 

separated children are not placed in foster care.  

c. The relevant legislation notes that the guardian must be an individual 

and therefore cannot be a local authority.13 

d. More often than not, such as in the case of Hung, the child will not 

have access to a suitable individual that would be willing to act in place 

of their parent in this context.  

30. Furthermore, as the law currently stands, Section 11 cannot apply to children 
who are 16 and 17. 

  
Recommendations 
 
31. There are therefore a number of legal changes that could make it easier to 

protect the rights of these children, and these are what we would like the 
Committee to consider:  

 

a) Review of how Scotland identifies a child by establishing an independent 

system for age assessment. Currently this is carried out by local authority 

social workers with challenge undertaken by judicial review. Because it 

                                                 
12

 The EU Anti-Trafficking Directive on Human Trafficking states that a guardian and/or representative 
shall be appointed for child victims of human trafficking when the holders of parental responsibility 
are, as a result of a conflict of interest, precluded from ensuring the child’s best interests and/or from 
representing the child (Art 14(2). Where appropriate, a guardian  shall be appointed for 
unaccompanied asylum seeking children who are victims of human trafficking (Art 16(3), and in 
criminal matters, a representative be appointed (Article 16(4). These roles may be performed by the 
same person, legal person, institution or an authority (Recital 24).  
13

 Sections 11(5) and 15(4) of the Children (Scotland) Act.  
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has such significant consequences for a child, it may best be undertaken 

within a court setting through an action of declarator of age, operating 

under prescribed time limits. Such an option is not, however, seen as child 

friendly and little used (if at all). Another option would be the proposal set 

out by Sheriff Brian Kearney in his paper on Age Ascertainment which is 

fully endorsed by this group. 

b) Review of how Scotland thereafter treats a child in its legislation and 

practice, for instance:- 

i. Extending the responsibility and right of legal representation and 

promotion of a child’s welfare to age 18.  It is currently 1614. This 

would give more options for those separated children who, while not 

legally incapacitated from instructing a solicitor, might be practically 

incapacitated due to trauma and disorientation.  Such an 

amendment would not diminish young people’s autonomy because 

this is already protected by the Age of Legal Capacity (Scotland) 

Act 1991, and preserved through the definition of “legal 

representative” set out in the 1995 Act15. Extending the age to 18 

would be consistent with the age limits set out in the UN Convention 

on the Rights of the Child.  

ii. Review of a 16/17 year old separated child’s access to the 

children’s hearings system under the Children’s Hearings 

(Scotland) Act 2011. 

iii. Adding child trafficking to the offences listed in Schedule 1 to the 

Criminal Procedure (Scotland) Act 1995.  This would help protect 

children in a number of ways, including easing access to the 

Children’s Hearings system. 

iv. Clear and unequivocal guidance to local authorities regarding 16/17 

year old separated children and how they should be looked after by 

local authorities in line with the position in England and Wales16.  

 

c) Identifying a person or body with authority to take action to protect a child’s 

rights in a situation of last resort when no-one else can17. Traditionally in 

Scotland, the “ultimate parent” or parens patriae role has been located 

within the Court of Session. It would be simpler and more accessible to 

nominate a specified person as the holder of this responsibility (in addition 

to, rather than instead of, the Court). They would need to be able to 
                                                 
14

 In terms of sections 1 and 2 and 15(16) of the Children (Scotland) Act 1995. 
15

 Section 15(5) and (6) of the Children (Scotland) Act 1995. 
16

 Where support to separated children is based on a needs assessment and that for the majority of 
such children, they should be supported under the equivalent to section 25 of the Children (Scotland) 
Act 2005. This position is as a result of case law later clarified by the Department for Children, School 
and Families. 
17

 UN Committee General Comment No 6 [2005] – Treatment of Unaccompanied and Separated 
Child outside their Country of Origin notes at paragraph 33 that States are required to create the 
underlying legal framework and to take necessary measures to secure proper representation of an 
unaccompanied or separated child’s best interests.  
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ensure that a child has access to their own legal representation and/or 

promote the child’s best interests. This is key in Scotland as a local 

authority does not automatically obtain rights and responsibilities when a 

child is in their care and there is no solicitor of last resort in Scotland as 

there is in England and Wales18. One option would be to extend the role 

and power of the Children’s Commissioner but further discussion as to 

how this would operate in practice would be required.  This kind of 

mechanism would have benefits for a wider range of children, including 

those for whom the local authority holds parental responsibility, where 

there may be no outside check on how they exercise it. 19 

 
Conclusion 

 
32. The authors of this submission would be very happy to explain and expand on 

these suggestions in writing or in person should the Committee so request. 
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18

 The Office of the Official Solicitor (England and Wales) has the statutory function of, among others, 
representing minors incapable of representing themselves. 
19

 In some cases, local authorities could have a conflict of interest where a child required a large input 
of resources which the local authority was reluctant to provide. 


