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1. In my written evidence on the Bill, I suggested that I provide further evidence to 

the Committee on the benefits of incorporation of the UNCRC into Scots Law 
(para 5). I do so in this short paper and look forward to engaging further with the 
Committee at its meeting on 1 October.  
 

2. By ratification of the UNCRC in 1991, the UK has accepted the obligation in 
international law to give effect to the Convention’s provisions. In dualist legal 
systems like those of the UK, the principal method of giving direct legal effect to 
international law is incorporation of treaties into domestic law by passing 
legislation that creates enforceable rights which mirror those in the treaty, for 
example the Human Rights Act 1998 (HRA). 

 
3. The principal effects of incorporation of the UNCRC would be likely to be: 

 

 Ministers and other public authorities would be under a duty to act compatibly 
with the UNCRC. A failure to consistently do so would render any such action 
unlawful.  

 Compliance would be achieved by applying Children’s Rights Impact 
Assessments (CRIA) and similar processes to policy-making and 
implementation as well as budgeting.  

 Children and those acting on their behalf would be able to seek redress 
through a range of accessible remedies if they consider that their rights have 
been breached.  

 The courts’ jurisprudence would be informed by the UNCRC and all other law 
interpreted in light of its provisions. The courts could declare unlawful 
legislation that is incompatible with UNCRC rights.  

 
4. Crucially, the international evidence shows that incorporation, and to some extent 

public and political debate about incorporation, contributes significantly to building 
a culture where children are seen as rights-holders who are entitled to be treated 
with dignity and respect, and to play an active role in their lives, gradually 
assuming increased autonomy as they mature.  
 

5. Incorporation is a complex area and there are different approaches by which it 
can be achieved. The wording of the statute would have to ensure that its rights 
guarantees are true to the UNCRC’s provisions and enforceable by the courts. 
Remedies would have to be accessible to children and might include non-court 
mechanisms such as advocacy, complaints processes, Commissioner 
investigations and ultimately, although in practice rarely, litigation. 

 
Examples where incorporation would be likely to make a difference 
 
6. In Sweet 16? The Age of Leaving Care in Scotland, my predecessor highlighted a 

long-standing concern that young people leaving care aged 16-17, often before 
they are ready, face multiple adverse outcomes including homelessness and 



 

isolation. In contrast, young people who are not in care are now staying at home 
for longer. Were the UNCRC part of Scots Law, young people and those 
supporting them would be in a stronger position to ensure that young people 
have substantial say in decisions about them, and that these are made in their 
best interests, ensuring their rights in respect of continuing high quality care were 
fulfilled. Relevant legislation and its implementation would at least reach the 
minimum standards set by the UNCRC, or would be challengeable. 

 

7. My recent report It Always Comes Down to Money highlights cuts to services for 
disabled children and young people as well as changes to local authorities’ 
charges for services. Children value play and recreational services, yet these are 
subject to cuts and the most likely to be charged for. This increases disabled 
children’s isolation, further excludes them from the social and cultural life of their 
communities, and decreases their quality of life. The report also revealed a lack 
of consultation with children and parents by service providers. UNCRC 
incorporation would enable robust challenges to such decisions and how they are 
made using articles 31 (right to play, recreation and participation in cultural life), 2 
(non-discrimination), 3 (best interests principle) and 12 (right to be heard).  

 

8. The UK Government’s policy of routinely detaining children whose asylum claims 
‘failed’, often for lengthy periods, was officially ended in 2010 after years of 
campaigning. It contravened UNCRC rights, including the best interest principle, 
and the prohibition of such detention save in exceptional circumstances, as a last 
resort and for the shortest possible time. A Ministerial duty to have regard to the 
welfare of children in this context made no difference. Had the UNCRC been part 
of UK law, children’s rights arguments made by campaigners, including MSPs, 
would have been much more difficult to resist. While having regard to the need 
for effective immigration control, the courts would have been likely to find that 
child detention violated UNCRC protections and was therefore unlawful.  

 

9. Incorporation is not a panacea to immediately address every aspect of adversity 
facing children and young people. However, it does fundamentally change the 
terms of the conversation about children’s rights, status and place in society. I 
believe it would over time lead to major changes in law, policy and practice, 
which would benefit children and support challenges even to intractable breaches 
of children’s rights. This would truly enable Scotland to become the best place for 
children to be children and to grow up, and so bring huge benefit to children, 
families, and society as a whole. 

 

10. I am aware that the Scottish Government has stated that it does not intend to 
progress incorporation through this Bill. I would reiterate my previous call on 
Ministers to at least set out a ‘road map’ towards incorporation, detailing concrete 
steps it will take to make good the promise made to children by accepting the 
obligations under the UNCRC in a more consistent manner. In the absence of 
incorporation, I suggest that the Committee recommend that article 3 (child’s best 
interests a primary consideration in all matters affecting the child) and article 12 
(child’s view on all matters affecting them given due weight in decision-making) 
be given effect through this Bill in the first instance.  
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