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The Committee will meet at 9.15 am in Committee Room 4.
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private.
 
2. Broadcasting: The Committee will take evidence from—
 

Ken MacQuarrie, Director, John Boothman, Head of News and Current
Affairs, and Bruce Malcolm, Head of Commonwealth Games 2014, BBC
Scotland.
 

3. Post-16 Education (Scotland) Bill : The Committee will take evidence on the
Bill at Stage 1 from—

 
Professor Gerry McCormac, Principal and Vice-Chancellor, Stirling
University;
 
Professor Sir Jim McDonald, Principal, University of Strathclyde;
 
Sir  Timothy  O’Shea,  Principal  and  Vice-Chancellor,  University  of
Edinburgh;
 
Professor Seona Reid, Director, Glasgow School of Art;
 

and then from—
 

Christina Andrews, Vice President Education & Engagement, University of
Stirling Students' Union;
 
Freddie Fforde, Association President, University of St Andrews Students'
Association;
 
Malcolm Moir, President, University of Strathclyde Students’ Association;
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Garry Quigley, President, University of the West of Scotland Students'
Association.
 

4. Broadcasting: The Committee will review the evidence heard earlier in the
meeting.
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Scottish Parliament Infor mation C entre l ogo 

Education and Culture Committee 
 

2nd Meeting, 2013 (Session 4), Tuesday, 22 January 2013 
  

Future programming capacity at major events at BBC Scotland 
 
Introduction 
 
The Committee considered oral and written evidence during 2012 on broadcasting, 
including future programming capacity at major events at BBC Scotland.  The key points 
raised in that evidence are outlined below. 
 
Following the Committee’s most recent evidence session – on 30 October 2012 – the 
convener wrote to Lord Patten, Chairman of the BBC Trust, to invite the BBC to provide 
further oral evidence. Copies of that letter and Lord Patten’s response are annexed to this 
paper.   

 
Background  
 
Committee scrutiny 
 
On 24 January 20121, the Committee held a roundtable discussion to consider how 
effectively public service broadcasters in Scotland were meeting their Public Service 
Broadcasting obligations, particularly in terms of news and current affairs output. 
 
On 29 May 20122, the Committee heard further oral evidence from the BBC on issues 
including the previous and future funding of BBC Scotland, provision and funding of news 
and current affairs in Scotland in relation to London and the rest of the United Kingdom, 
and issues around job cuts.  The former Director-General, Mark Thompson, appeared 
alongside his colleagues from BBC Scotland, Ken MacQuarrie, Director and Bruce 
Malcolm, Chief Operating Officer. 
 
Also, on 30 October 20123, the Committee heard oral evidence from the Broadcasting 
Entertainment Cinematograph and Theatre Union (BECTU) and the National Union of 

                                                
1
 Education and Culture Committee, Official Report, 24 January 2012 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6909&mode=pdf  
2
 Education and Culture Committee, Official Report, 29 May 2012 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7283&mode=pdf  
3
 Education and Culture Committee, Official Report, 30 October 2012 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7481&mode=pdf  

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6909&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7283&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7481&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6909&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7283&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7481&mode=pdf
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Journalists (NUJ). The BBC provided a written response to the issues raised at this 
meeting (the response is available here4). 
 
The BBC has now agreed to give oral evidence on future programming capacity at major 
events at BBC Scotland. 
 
Delivering Quality First and planned savings 
 
In October 2011, Delivering Quality First5 (DQF – the BBC’s strategy document) proposed 
£700m of savings to be found by 2016/17. These savings were aimed at fulfilling the 
settlement of 2010, which froze the licence fee at £145.50 until the end of the current 
Royal Charter in 2017. The settlement also stipulated that the licence fee would be used to 
pay for new responsibilities including the World Service, S4C, BBC Monitoring and local 
TV and broadband.   
 
These savings were to be funded by achieving 16% efficiencies over the four years to 
2016/17.  In addition, the Director-General, Mark Thompson, set the BBC the challenge of 
finding extra savings of up to 4%, to be found disproportionately from reducing back-office 
costs, and to be reinvested in new high-quality output and digital innovation. 
 
The bulk of the DQF savings were proposed by making production efficiencies (£400m), 
which included using new technology and new ways of working to deliver the same 
programmes for less resource input and fewer staff members.  Production efficiencies also 
included simplifying the BBC’s operations structure and reducing overheads and 
infrastructure costs.  Other substantial savings were to be derived from scope reductions 
(£205m), which included changes to the content of BBC programmes and services such as 
sharing the Formula 1 coverage and withdrawing the BBC2 daytime television budget. 
 
The extent of productivity and scope of savings to be applied varies across the BBC.  Mark 
Thompson told the Committee in May 2012 that, whilst in most parts of the organisation a 
combination of productivity and scope savings would be applied, there were some areas, 
such as BBC Alba and local radio services in Scotland, where it was not considered 
appropriate to make any cuts.   
 
In written evidence to the Committee in October 2012, BBC Scotland stated that it would 
be required to reduce its local budget by £16.1m, from £102m to £86m, over the period to 
the end of financial year 2016-17.  Overall, this was said to equate to a cut of 100 to 120 
posts.  (In addition to the target to cut 100-120 posts under DQF, BBC Scotland closed 
around 20 posts to achieve the savings required for the final year of the 5-year Continuous 
Improvement programme in 2012/13.6) 
 

                                                
4
Education and Culture Committee Papers, 27 November 2012 

http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Meeting%20Papers/Papers_27_11_12
.pdf  
5
 Delivering Quality First, BBC Trust (2011): 

http://downloads.bbc.co.uk/aboutthebbc/reports/pdf/dqf_detailedproposals.pdf 
Delivering Quality First in Scotland, BBC Scotland (2011): 
http://downloads.bbc.co.uk/aboutthebbc/insidethebbc/howwework/reports/pdf/bbc_deliveringqualityfirst_strat
egy_scotland.pdf   
6
 Continuous Improvement Programme: The BBC Trust set the BBC the target of achieving cash-releasing 

efficiencies of 3% of expenditure a year for the five-year period 2008-09 to 2012-13. The Continuous 
Improvement Programme was set up by the BBC to deliver these savings. 

http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Meeting%20Papers/Papers_27_11_12.pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Meeting%20Papers/Papers_27_11_12.pdf
http://www.scottish.parliament.uk/S4_EducationandCultureCommittee/Meeting%20Papers/Papers_27_11_12.pdf
http://downloads.bbc.co.uk/aboutthebbc/reports/pdf/dqf_detailedproposals.pdf
http://downloads.bbc.co.uk/aboutthebbc/insidethebbc/howwework/reports/pdf/bbc_deliveringqualityfirst_strategy_scotland.pdf
http://downloads.bbc.co.uk/aboutthebbc/insidethebbc/howwework/reports/pdf/bbc_deliveringqualityfirst_strategy_scotland.pdf
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In relation to DQF, BBC Scotland has said that it aims to cut the 100-120 posts through a 
process of voluntary redundancies, natural wastage and redeployment and will, where 
possible, avoid compulsory redundancies.   
 
BBC Scotland closed 39 posts in August 2012 and told the Committee that it expected to 
close a further 35 posts by March 2013 (see Table below).  
 
Proposed post closures in the following areas by March 2013: 
 

Radio Scotland 8 posts 

Gaelic 2 posts 

News & Current Affairs 17 posts 

Marketing, Communications & Audiences 6 posts 

New Media, Learning & Outreach 2 posts  

Total 35 posts 

 
Planning for the coverage of major events 
 
In January 2012, John Boothman, Head of News and Current Affairs at BBC Scotland, 
confirmed that a “high-level, senior group7” had been established to develop the coverage 
for the independence referendum.  He told the Committee that the Group had embarked 
on a series of awareness-training sessions in Scotland and the UK, and opened a new 
web page at www.bbc.co.uk/scotlandsfuture that would provide an online hub for BBC 
Scotland’s referendum stories. 
 
In written evidence to the Committee in October 2012, BBC Scotland stated that it was 
continuing to prepare for coverage of the independence referendum and the 
Commonwealth Games, and that both would “benefit significantly from increased, fixed-
term resourcing from network BBC”.  It did not specify when this funding would be made 
available. 
 
BBC Scotland provided further details of its plans for covering the independence 
referendum— 
 

“In the period up to and during the independence referendum we will offer 
comprehensive, authoritative coverage of the issues and provide a platform for 
debate and discussion, involving voices from across the political spectrum.” 
 
“Our approach will be as thorough as that adopted in covering the signing of the 
referendum agreement on 15 October 2012.” 
  
“… As we move towards the referendum itself, we will offer more debates, more 
documentaries and new programming, across television, radio and online, where, 
particularly in the case of the latter, we are developing innovative ideas to engage 
and inform our audiences, specifically younger viewers and listeners.” 
 

In their oral evidence to the Committee in October 2012, the trade unions (NUJ and 
BECTU) expressed disappointment about the lack of information from the BBC about the 

                                                
7
 The Group was convened by Ken MacQuarrie, and included him, the Head of News in the UK and global 

news, the Head of Political Programmes, the BBC Political Adviser and the Head of Editorial Standards and 
Compliance in Glasgow. 

http://www.bbc.co.uk/scotlandsfuture
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plans for covering the major events.  Specifically, the NUJ said that it had expected “at 
least a rough sketch of what management has in mind and what kinds of programme 
strands are being considered”.   
 
The unions also commented that it was their understanding that the discussions about 
available funding for the independence referendum and the Commonwealth games would 
take place with the BBC in London towards the second half of 2013.  The unions were 
concerned that this timescale would not allow sufficient preparation time.   
 
The NUJ said that— 
 

“For the BBC to be saying now that it will take a year or less to have those 
discussions and make the programmes is stretching things.  It should be elaborating 
on its preparation now, because that will take time.  If the BBC was to make, for 
example, a series about Scotland’s political history, it could easily take a year to do 
that properly.  One would expect the BBC’s preparation to be up and running well 
before the nitty-gritty of the referendum in October 2014.”  

 
The NUJ contrasted this approach to the substantial lead-in time for planning the coverage 
of Olympics, which it said began as soon as London won the bid.  Similarly, the NUJ said 
that planning for how to cover the establishment of the Scottish Parliament had begun 
soon after the devolution referendum had been announced by the UK Government.   
 
BECTU noted that people had started work on the Commonwealth games preparation 
packages and felt that the BBC was saying “we’ll just need to deliver that out of what we’ve 
got just now, and at some point next year we might get extra money to ramp up production 
for those events in 2014”.  BECTU suggested that: “the approach is very last minute and 
slapdash; it should all have been thought through long before then”. 
 
Quality of the coverage of major events in the context of the DQF 
 
Giving evidence in May 2012, the BBC suggested that one of the prerequisites of DQF was 
that quality would not suffer and explained that each of its services was monitored to 
ensure this.  Mark Thompson told the Committee that “approval of the BBC and of its 
services, and trust in the BBC, in its news and in the quality of its programmes, are all at 
historical highs in Scotland”.8  He considered that perceptions of the quality of Reporting 
Scotland had steadily increased in the past two years, and suggested that “the fact that 
trust is increasing gives us some confidence that the underlying quality of what we do is 
meeting the expectations of the public in Scotland”. 
 
The BBC was aware of the importance of planning the DQF savings around the coverage 
of the independence referendum.  Mr Thompson commented that— 
 

“One obvious issue that we are working through is that we will need the right level of 
journalistic effort in Scotland and at UK level.  We want to think about that carefully 
now, as we are making staff reductions, so that we do not end up having to rehire 
people for that big event. The referendum will be one of the largest domestic stories 
that the BBC has covered in recent years and it will be properly resourced.” 

 

                                                
8
 The BBC monitors all of its programming for quality and asks the public, every quarter, for its views on the 

services.  
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In relation to news and current affairs broadcasting, Mark Thompson set out his 
expectations for coverage of the independence referendum— 
 

“I expect that as we head towards the likely date for the referendum in late 2014, the 
amount of time and space that we devote to journalism on BBC1 Scotland and 
BBC2 Scotland will grow… I believe that the total amount of news and current 
affairs that we offer, which is already higher than it was five years ago, will not 
diminish and will need to increase further… between now and 2014 we can expect 
the minutage to go up again because there will be so much to talk about.” 
 
“The debate will play out differently across different parts of the country and so BBC 
accepts that its Scottish coverage will need to take account of these nuances and 
become more sophisticated.”  
 

BBC Scotland confirmed this point in written evidence to the Committee, in October 2012.  
It stated that despite the cuts there would be “no drop in hours in News and Current Affairs 
from BBC Scotland – in fact there will be an increase, with more radio news at weekday 
lunchtimes”.   
 

A key concern of journalists and unions was that the cuts implemented by the Delivering 
Quality First programme would have an adverse impact on the quality of programming and, 
specifically, the coverage of the Commonwealth games and the referendum in 2014.  They 
did not think that it would be possible for the BBC to reduce staff levels but increase output 
and maintain quality.   
 
BECTU was concerned about the BBC’s proposal to push ahead with the staff cuts which, 
it suggested, could mean that freelancers or other network staff would be required to be 
brought in to cover the Commonwealth games and the referendum.  It also feared that the 
policy on cuts could give rise to a ‘revolving door’ situation where personnel who had 
recently been made redundant would be rehired to work on the coverage of the major 
events. 
 
The NUJ saw this as a reflection of what it saw as the BBC’s treatment of the referendum 
as a one-off event.  In the NUJ’s view, the referendum was a process that would continue 
for two years or more and was an opportunity to increase coverage of Scotland in the rest 
of the United Kingdom.  It called for BBC Scotland to “seek more money from the BBC 
centrally to reflect the scale of the constitutional change that could happen rather than 
accepting that less money should come into BBC Scotland”. 
 
The unions were also concerned about the quality of coverage of the Commonwealth 
games were the BBC to provide “blanket coverage” across the UK from its base at Sports 
HQ in Manchester.  BECTU called for the Committee to “seek assurances that, at the 
Scottish end of the events, there will be substantial output that is based in Scotland and 
comes from a Scottish perspective, and that there is not simply a generic, one-size-fits-all 
approach”. 
 
Other comments have been made in recent weeks about the impact that the cuts at BBC 
Scotland could have in the run up to the referendum in 2014.  A letter to The Scotsman 
from a group of former BBC Scotland journalists – including Kit Fraser, former political 
correspondent and Douglas MacLeod, former editor of Good Morning Scotland – called for 
the BBC to “undertake an urgent rethink of the proposed Scottish post closures and 

http://www.scotsman.com/news/politics/top-stories/bbc-must-rethink-job-cuts-before-real-damage-is-done-1-2723785
http://www.scotsman.com/news/politics/top-stories/bbc-must-rethink-job-cuts-before-real-damage-is-done-1-2723785


Agenda item 2              EC/S4/13/2/1 
 

 6 

redundancies”.9  They criticised the BBC’s plans to cut some of its “most experienced and 
respected reporters, presenters and editors” and, as it alleged, to merge the education and 
local government correspondent briefs.  The letter argued that in the build-up to the 
independence referendum it was essential to ensure BBC journalistic excellence, in depth.  
 
From a radio broadcasting perspective, in a recent panel debate held in the Scottish 
Parliament sponsored by the Scottish Constitutional Commission on Broadcasting in 
Scotland, Tom Devine commented that, in his view, the quality of Radio Scotland’s 
broadcasting had dropped.10  Whilst, he said, there remained a number of presenters and 
interviewers of “weight and authority” they were “unrepresentative of the whole” and 
described Radio Scotland as having declined into “general mediocrity”.  He called for the 
Committee to launch an inquiry into Radio Scotland and take evidence from staff, past and 
present. 
 
Wider issues  
 
Staff morale and attracting newly-qualified staff 
 
In their oral evidence to the Committee in October the unions raised a number of concerns 
about staff morale and what they saw as poor working conditions resulting from the cuts in 
recent years.  BECTU considered that “the hidden cost of the cuts is that the vast majority 
of staff are being expected to work hours off rota”.  It used an example of cuts that had 
been made in a recent round of cuts to post-production preparation time and argued that 
“all the raw footage is taken into the edit suites and when the staff run over time at the end 
of the day and have done their 10 or 12 hours of editing, they then have to go on and do 
another three, four or five hours, because they have not had time to prepare the footage”. 
 
Similarly, Peter Murray, of the NUJ, argued that there was a pattern of excessive 
workloads, that it seemed to becoming the norm and that senior managers expected 
people to work longer hours.  Paul Holleran, also from the NUJ, previously expressed 
concerns about the future working conditions for staff, which related to attracting young 
journalists and people who were leaving college.  He suggested that “the BBC will be a 
less attractive place for people to work, mainly because of the workload and stress levels”. 
 
The BBC responded to some of these concerns about the potential impact that cuts could 
have on the workforce.  It said that it carried out risk assessments, before any savings 
were made, of the impact on the remaining workforce— 
 

“We stress test each of the changes that we are going to make to ensure that they 
will not have an undue impact on the remaining staff.  We monitor absence and 
sickness rates and other such measures that any good organisation would be 
expected to monitor.  As yet, none of those measures is showing exceptional 
movement and we do not expect them to.” 
 

                                                
9
 Letter from former BBC Scotland editorial staff to The Scotsman, published on 8 January 2013: 

http://www.scotsman.com/news/politics/top-stories/bbc-must-rethink-job-cuts-before-real-damage-is-done-1-
2723785  
10

 Article by Tom Devine, published on the Scottish Review website, on 8 January 2013: 
http://www.scottishreview.net/ThomasDevine45.shtml?utm_source=Sign-
Up.to&utm_medium=email&utm_campaign=285461-
Failing+the+nation%3F%3A+Tom+Devine+on+the+decline+of+a+Scottish+institution  

http://www.scottishreview.net/ThomasDevine45.shtml?utm_source=Sign-Up.to&utm_medium=email&utm_campaign=285461-Failing+the+nation%3F%3A+Tom+Devine+on+the+decline+of+a+Scottish+institution
http://www.scotsman.com/news/politics/top-stories/bbc-must-rethink-job-cuts-before-real-damage-is-done-1-2723785
http://www.scotsman.com/news/politics/top-stories/bbc-must-rethink-job-cuts-before-real-damage-is-done-1-2723785
http://www.scottishreview.net/ThomasDevine45.shtml?utm_source=Sign-Up.to&utm_medium=email&utm_campaign=285461-Failing+the+nation%3F%3A+Tom+Devine+on+the+decline+of+a+Scottish+institution
http://www.scottishreview.net/ThomasDevine45.shtml?utm_source=Sign-Up.to&utm_medium=email&utm_campaign=285461-Failing+the+nation%3F%3A+Tom+Devine+on+the+decline+of+a+Scottish+institution
http://www.scottishreview.net/ThomasDevine45.shtml?utm_source=Sign-Up.to&utm_medium=email&utm_campaign=285461-Failing+the+nation%3F%3A+Tom+Devine+on+the+decline+of+a+Scottish+institution
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In addition, BBC Scotland provided data on the number of days lost to illness at BBC 
Scotland compared with the UK-wide media industry.  BBC Scotland suggested that in 
2011, 4.5 days were lost per person for the UK-wide media industry, whilst in the same 
year at BBC Scotland, based on an average capacity of 1,194 employees, 3.5 days were 
lost per person.  
 

Local news reporting 
 
In May 2012, the Committee asked the BBC about the balance of Scottish, UK and 
international news coverage in Scotland.  Mark Thompson focused on the value placed on 
local news, as opposed to Scottish or UK news.  He stated that “when we ask the Scottish 
public about the shortcomings of BBC news, by far the strongest message that we get is 
about what they regard as insufficient coverage of the different regions of Scotland”.  
 
However, it was apparent that there was insufficient resource in order to invest in local 
broadcasting.  Specifically in relation to local radio broadcasting, Ken MacQuarrie said 
that: “without the DQF savings, it would have been our ambition to make some more 
investment in those areas” and so “we will not be able to make that investment”. 
 
During the roundtable evidence session in January 2012, Gordon MacMillan from the STV 
described that the STV had localised news services in Scotland through the use of new 
production and transmission technology.  He stated that STV was “now the most locally 
focused broadcaster in Britain”.   
 
Licence fee in Scotland 
 
The BBC told the Committee that approximately £300m is collected in licence fee 
payments in Scotland.  Of that amount, the BBC said, it spent around £200m in Scotland 
on Scottish services, on network television for the whole of the UK, and on overheads, 
support services and infrastructure.  The other £100m was described as the “Scottish 
licence fee payers’ contribution to all the other things that the BBC provides”. 
 
Mark Thompson told the Committee that there was agreement that the proportion of the 
licence fee that is spent in Scotland should increase over the period to 2016.  He 
confirmed that more television programmes were being made in Scotland and that the 
target of matching network supply from Scotland to Scotland’s proportion of the United 
Kingdom’s population by 2016 had been exceeded in 2011-12. 
 
The DQF plan specified a 17% target for network television programmes to be produced 
across Scotland, Wales and Northern Ireland.  It stated that, by 2016, therefore, the 
proportion of the licence fee spent in the devolved areas would be significantly higher than 
it is today.  According to BBC Scotland’s DQF plan, the proportion of eligible BBC network 
TV spend in 2011 was 9%, and the target for 2016 was shown as 8.6%. 
 
 
Lewis McNaughton 
SPICe Research 
17January 2013 
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ANNEXE A 

Letter from Stewart Maxwell to Lord Patten 

29 November 2012 

Dear Lord Patten 
 
BBC SCOTLAND: FUTURE PROGRAMMING CAPACITY AT MAJOR EVENTS  
 
I write to you to express the Education and Culture Committee’s deep concern that the 
BBC has twice declined to provide it with oral evidence. 
 
In September 2012, the then Director-General, George Entwistle, and the Director of BBC 
Scotland, Ken MacQuarrie, declined an invitation to provide the Committee with an update 
on the impact of the BBC restructuring programme on the continuing provision of quality 
news and current affairs at BBC Scotland. This followed a useful evidence session with Mr 
MacQuarrie, Bruce Malcolm (Chief Operating Officer, BBC Scotland) and the former 
Director-General, Mark Thompson, on 29 May.  
 
Subsequent to the BBC declining the invitation in September, the Committee received 
correspondence from the National Union of Journalists and BECTU on these issues, and 
took oral evidence from them on 30 October. The BBC did not attend this session but 
provided written evidence.   
 
During the meeting numerous criticisms were made about the readiness and capacity of 
BBC Scotland to prepare for and handle forthcoming major events, such as the 
Commonwealth Games and the independence referendum, as well as adverse comment 
on staff morale at BBC Scotland.  
 
Following that meeting, the Committee invited Mr Entwistle and Mr MacQuarrie to provide 
oral evidence to respond to these comments. The BBC declined this invitation, providing 
instead a detailed rebuttal of the evidence received on 30 October. 
 
The Committee is unanimous in considering this approach to be disrespectful to it, and to 
the Scottish Parliament, as it significantly inhibits rounded scrutiny of important issues.  
 
The Committee also does not accept the BBC’s rationale for its refusals to provide oral 
evidence. The explanations given by the BBC are a combination of having already 
appeared before the Committee on this issue, and the inappropriateness of carrying out 
industrial relations negotiations in a public forum. The question of whether appearance is 
appropriate is always a judgment for the Parliament to make. The second argument for not 
providing oral evidence is entirely undermined by submitting written evidence. The 
Committee accepts that it would be entirely inappropriate to discuss or debate negotiations 
between a trade union and management on wages, conditions or redundancy packages. 
 
The Committee is now preparing a report on the substantive issues of future programming 
capacity at major events at BBC Scotland. The evidence base to inform our report is 
incomplete in the absence of an opportunity to hear directly from the BBC in public 
session. It is a matter of considerable regret that we are being forced to report in this 
manner. I invite you to consider these comments very carefully and urge the BBC to 
reverse its decision not to attend Committee. 
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I attach a link to the Official Report of Tuesday’s proceedings, which will convey to you the 
very considerable, and consensual, strength of feeling on this matter.  
 
The Committee would be able to accommodate an appearance by BBC senior managers 
at its meetings on 11 December or 18 December. I would be grateful for a response to this 
letter by 5 December 2012. 
 
A copy of this letter goes to Tim Davie, Acting Director General of the BBC, and Ken 
MacQuarrie, Director of BBC Scotland. 
 
Yours sincerely 
 
STEWART MAXWELL MSP 
CONVENER 
 

 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7564&mode=pdf
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ANNEXE B 

Letter from Lord Patten to Stewart Maxwell 

6 December 2012 

Dear Mr Maxwell, 

Thank you for your letter of 29 November. 

I understand your concerns and have discussed them with the BBC Executive. 

I should start by making two points.  First, under the Charter, the BBC is independent in all 
matters concerning the content of its output and in the management of its affairs.  This 
independence is central to the BBC’s ability to function as an impartial provider of news 
and other programming, free of any external pressure.  Second, and linked to my first 
point, the BBC is directly answerable to licence fee payers; and the BBC Trust, as the 
Corporation’s sovereign body, acts in the interests of licence fee payers in setting the 
strategic direction of the BBC and ensuring sound stewardship of licence fee payers’ 
funds. 

While it follows that the BBC is not answerable to Parliament at UK or devolved level, it is 
nevertheless right that Executive staff should, where appropriate, be open to attend such 
fora to answer questions and hear views.  As you acknowledge, senior staff from the BBC 
have previously made themselves available to the Education and Culture Committee of the 
Scottish Parliament.  

The Committee, in its most recent communication, has now informed the BBC that it is 
preparing a “report on the substantive issues of future programming capacity at major 
events at BBC Scotland.”   Although clearly the constraints I have referred to remain, the 
BBC Executive tell me that they are very willing, in these new circumstances, to send 
representatives of senior management to the Committee on a mutually agreeable date in 
order to provide the Committee with an update on the areas which the Committee has 
indicated are now the focus of its interest.  Please do contact the Director of BBC Scotland 
directly to arrange this.  

I hope this is helpful. 

Yours sincerely 

Lord Patten of Barnes CH 

Chairman, BBC Trust 
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Education and Culture Committee 
 

2nd Meeting, 2013 (Session 4), Tuesday, 22 January 2013 
 

Post-16 Education (Scotland) Bill 
 
Clerk’s note  
The Committee will take evidence from two panels of witnesses on the Post-16 
Education (Scotland) Bill.  The following written submissions were received from 
those giving oral evidence: 
 

Panel 1 
University of Strathclyde     Page 2 
University of Stirling      Page 4 
 
Panel 2 
University of Stirling Students’ Union   Page 7 
University of Strathclyde Students’ Association  Page 9 

 
The submission from Universities Scotland is also attached (page 11). 
 

Jonas Rae 
Committee assistant  

17 January 2013  
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University of Strathclyde 

 
Thank you for the invitation to submit written evidence in advance of my appearance 
before the Education and Culture Committee. 
 
The University of Strathclyde’s primary concern is to ensure that Scotland’s global 
reputation for high-quality higher education is preserved and enhanced. It welcomes 
the shared commitment to this objective by members of all political parties. 
Strathclyde believes that it is in Scotland’s best interest for the Parliament and the 
Higher Education sector to work together in partnership. It is in that context that I 
welcome the opportunity to give evidence to the Committee. 
 
In considering the Post-16 Education (Scotland) Bill, I believe the Parliament should 
ensure that measures are proportionate. The University accepts the need for the 
sector to demonstrate that public investment in higher education results in positive 
outcomes for students, the broad economy and wider society. It believes that the 
necessary checks and balances are provided by the existing regulatory framework. 
The Scottish Funding Council’s existing powers – delivered through the Letter of 
Grant, Financial Memorandum and recently introduced Outcome Agreement process 
– are extensive, and provide the necessary public assurance that the sector is 
delivering. 
 
This country has successfully been able to balance a strong regulatory framework 
with the underlying principle of institutional autonomy. This has allowed the 
development of distinctive institutions capable of competing with the best in the 
world. Nowhere in the UK can this be seen better than in Scotland, which punches 
well above its weight, with tangible benefits for Scotland. Parliament should ensure 
the principle of autonomy is protected in this Bill. It is critical in allowing institutions 
the flexibility they need to compete on a global platform and to generate the type of 
research and knowledge exchange which will grow the economy, increase 
employment and generate wealth. 
 
Strathclyde has demonstrated that it is possible to pursue a distinctive mission while 
meeting its obligations to society. It is the leading research intensive university in 
Scotland for the admission of students from the most deprived areas in Scotland (as 
measured by the Scottish Index of Multiple Deprivation). 
 
As a direct consequence of the current level of institutional autonomy in Scotland, 
the University has also and has been able to secure a series of notable investments 
which will make a direct positive social and economic impact in areas such as 
energy, climate change, health and technology. The University’s priorities align well 
with those of successive Governments. 
 
Freedom to determine our approach has allowed us to be innovative. Initiatives in 
the course of the past year include:  

 Agreeing to binding and specific targets to increase participation by groups 
underrepresented in the sector as part of the Outcome Agreement negotiation 
process. 

 Securing the UK’s first Fraunhofer Centre, bringing Europe's largest 
organisation for applied research to Glasgow, and creating the new 
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Fraunhofer Centre for Applied Photonics. The Centre, based at the University 
will be a hub for industry-driven laser research and technology for a variety of 
sectors including healthcare, security, energy and transport. 

 Securing two Technology Strategy Board “Catapult Centres” for Offshore 
Renewable Energy and High Value Manufacturing with a strong prospect of 
winning a third Centre imminently.  

 Working with industry, and responding to sector demand for skills, by 
developing an Engineering Academy – in partnership with the FE sector – and 
a new undergraduate degree in Biomedical Engineering. 

 Supporting sustainable economic growth by developing a distinct approach to 
industrial collaboration – partners include Boeing, Rolls-Royce, GSK, 
Aggreko, Babcock, Jaguar and the Weir Group. 

 Taking a ‘whole lifetime’ approach to widening access, in partnership with our 
Students’ Association, through working with the Children’s University and the 
Age-Friendly University Initiative  

In awarding Strathclyde the title UK University of the Year, the judges said: “Its focus 
on ‘useful learning’ and on really meaningful work with industry had come together in 
an impressive way.” They said: “Strathclyde stood out as an institution that had an 
extraordinary understanding of where it was, where it wanted to be and how it was 
going to get there.” 

Our strategy and innovative approach is due to the fleetness of foot and flexibility of 
approach which the principle of ‘responsible autonomy’ and appropriate 
accountability – already in place provides. I do not believe Parliament needs to 
legislate in these areas. 

The Bill should reinforce the principle of responsible autonomy which has served us 
so well in Scotland, and Parliament should be wary of the unintended consequences 
of changes which might, at some point in the future, be used to undermine this 
principle, and in doing so undermine Scotland’s ability to compete in an increasingly 
competitive global higher education environment. 

 
Professor Sir Jim McDonald 
Principal and Vice-Chancellor 
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University of Stirling 

 
The University of Stirling shares the Scottish Government's commitment to good 
governance of higher education institutions, wide access to university based on 
ability regardless of socio-economic background, and efficient provision which meets 
learners' needs. However we do not share the view that legislation is required to 
enable these principles to be exercised effectively within institutions. Universities are 
already robustly accountable to the Scottish Ministers via the Scottish Funding 
Council - and through multiple lines of accountability to other funders and regulators 
such as the Quality Assurance Agency - for the appropriate and efficient use of 
public funds. The Scottish Ministers already have the power to influence the use and 
distribution of these funds and achieve the policy intentions of the Bill through their 
guidance to the Scottish Funding Council and the SFC’s conditions of grant. The 
introduction of Outcome Agreements between the SFC and Scottish HEIs has added 
another layer of accountability and has introduced further control over the use of 
public funds. We are concerned that legislation containing broad ranging and often 
unspecific provision relating to governance, management access and provision may 
give future administrations powers which are susceptible to different interpretations 
and application.  
 
We have strong concerns about the scope of particular proposals within the Bill, 
specifically their potential to impact on the autonomy of universities to deliver their 
own missions. It has long been recognised – and supported by international 
evidence, as cited in the Universities Scotland response - that the autonomous 
status of UK HEIs, free from direct political control, is a fundamental component of 
our great success. At a time when other nations are removing political control to 
allow increased autonomy and greater entrepreneurism in the global HE market, it 
would seem to be a retrograde step to introduce a legislative framework which 
restricts the flexibility and autonomy of universities in Scotland to respond in an 
increasingly competitive and changing Higher Education environment.  
 
Whilst our strong preference is not to introduce new legislation, we support the 
response from Universities Scotland on behalf of its members, which proposes a 
number of amendments to the Bill in order to better define the respective roles of 
Ministers, the Scottish Funding Council and individual institutions. We also strongly 
support the principle of responsible autonomy within universities which is a central 
component of the Universities Scotland response.  
 
However, we wish to emphasise and elaborate on a number of points, as set out in 
the remainder of this response.  
 
Section 2: Higher education institutions - good governance  
We have always been fully supportive of benefits of robust corporate governance. As 
a matter of course, we ensure that our governance functions operate consistently 
with accepted best practice, as developed by experienced University Chairs and set 
out in the CUC Governance Code of Practice and General Principles (updated 
2009). For example, we recently carried out a review of Court effectiveness, and a 
comprehensive review of our entire committee structure. Both reviews resulted in 
enhancements designed to improve the effectiveness, efficiency and transparency of 
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our governance functions. We believe that universities are capable of effective self-
reflection, and legislation should not be required.  
Whilst we accept that universities should comply wherever appropriate with the 
forthcoming Scottish Code of HE Governance, we strongly believe that it should not 
be the role of Ministers to determine what constitutes effective HEI governance in an 
autonomous sector. A framework for governance prescribed by legislation would 
undermine and fail to respect the significant diversity between Scottish universities.  
 
It is our strong view that the reference to 'management' in this provision is 
inappropriate and should be removed. There is a clear distinction between 
governance, which is concerned with accountability and scrutiny of management 
decision making, and management, which is concerned with overseeing agreed 
strategic direction and operational activity. It is for the governing bodies and chiefly 
the senior managers of universities to determine how the institution should be 
managed. Introducing Ministerial control over the management of institutions would 
further diminish universities’ responsible autonomy, and would create an additional 
burdensome and bureaucratic framework which would further hamper the effective 
and efficient operation of HEIs.  
 
Section 3: Widening access to fundable higher education  
The University of Stirling is committed to widening access. Our Principal – along with 
the Principals of all Scottish HEIs – publicly expressed this commitment in the recent 
publication 'Delivering for Scotland: University Outcome Agreements 2012-13’ 
http://www.universities-scotland.ac.uk/uploads/OutcomeAgreementsSummary-
final.pdf Our Outcome Agreement 2012-13 further demonstrates this commitment.  
However, we are concerned about the scope of the provisions in this section of the 
Bill, particularly in relation to the role of Ministers in specifying the nature of a 
widening access agreement. Ministers already have the power to guide the SFC on 
the scope of widening access provisions through its annual guidance. There should 
be no need to introduce specific legislation on this matter.  
 
As currently drafted, the Bill could be interpreted as giving Ministers the power to 
specify the content of a widening access agreement for a particular institution, which 
would be directly contrary to the principle of responsible autonomy. We do not agree 
that Ministers should be able to impose terms and conditions to achieve particular 
outcomes in relation to widening access, because such requirements could 
contradict and jeopardise other legitimate strategic aims of universities.  
 
Universities are already required to produce Outcome Agreements through a 
process of negotiation with the SFC as a condition of grant, and these already 
include provisions relating to widening access. There is therefore no need to 
introduce legislation to create a separate agreement focusing specifically on 
widening access. It is important to note that the Outcome Agreements are developed 
by negotiation between universities and the HEIs, and are intended to take account 
of the diverse nature of universities and their varying missions and strategic goals.  
Their content is therefore not – and must not – be prescribed by the SFC or 
Ministers.  
 
Section 4: Fee cap: students liable for higher education fees  
We are broadly content with the policy and content of this section of the Bill. 
However, it is worth noting that university governing bodies continually review their 
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fees policies in light of external market influences, and would not be likely to support 
a fee structure which would have the effect of discouraging students from applying.  
We note and endorse Universities Scotland’s proposal to amend this section of the 
Bill to ensure that institutions would not be compelled to restrict their fees for Welsh-
domiciled students to the maximum fee charged by Welsh universities for these 
students.  
 
Section 14: Review of further and higher education  
We are concerned that the provisions as drafted are not consistent with the principle 
of responsible autonomy. The SFC already has the ability to adjust the allocation of 
funded places in a way which is informed by discussions with institutions on the 
coherence of provision, and the allocation of funded places is communicated to 
institutions in the annual letter of grant. Further, Ministers already have the power to 
guide the SFC on issues relating to the coherence of provision through its annual 
letter of guidance. It is therefore not clear why additional legislation is required in this 
area.  
 
This section of the Bill appears to assume that universities’ academic provision is or 
should be developed specifically in response to the needs of undergraduate Scottish 
and EU learners. It fails to take account of the fact that universities provide 
educational opportunities to a wide range of students from diverse markets, many of 
whom pay fees for that education and are not funded by the Scottish Government 
e.g. rest of UK, overseas and TPG students. The autonomy of universities to design 
their courses to meet the demands of their diverse learner markets must be 
protected. We do not agree that Ministers and the SFC should be able to have a role 
in determining this wider provision.  
 
In particular:  
14(2)(a): We do not believe it is the SFC’s responsibility to decide on the number of 
fundable higher education institutions. These are autonomous institutions, and as 
long as they meet the criteria and conditions of grant for funding by the Council they 
should be eligible for receipt of funding.  
14(2)(c): We consider that it is the responsibility of individual institutions to decide 
what 'types of programmes of learning or courses of education' to provide. It is the 
role of the Academic Council/Senate of each institution to determine the scope of 
academic provision.  
14(6): In relation to HEIs, any report by the Council on a review of the provision of 
higher education should be to the governing bodies of the institutions concerned, not 
to the Scottish Ministers since Ministers are not responsible for academic provision 
by autonomous institutions.  
 
Section 15: Duty to provide information to Skills Development Scotland  
We note the provision in section 15 to allow Ministers to introduce secondary 
legislation that will impose a legal duty on relevant bodies to share data with Skills 
Development Scotland on all young people between the ages of 16 and 24 moving 
through the learning system to identify those who have disengaged with, or may be 
at risk of, disengaging with, learning or training. We understand that this provision is 
not intended to apply to universities. We suggest that this aspect of the Bill is 
amended to clarify the bodies to which this provision will apply, and to explicitly state 
that the governing bodies of higher education institutions will be exempt. 
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University of Stirling Students’ Union 
 
I welcome the opportunity to provide evidence to the Education and Culture 
Committee on the Post-16 Education (Scotland) Bill.  I feel that as a sector focused 
on student engagement and participation in the provision of Higher Education (HE), 
students’ views should be an integral part of decisions at all levels of HE policy.  I am 
encouraged by the open consultation and active student involvement of the Scottish 
Government in this legislative process and hope that through this we can ensure that 
Scotland remains at the fore of delivering a world class HE provision.  
 
As Vice President Education & Engagement at the University of Stirling Students’ 
Union I represent a large and diverse cohort of students from various backgrounds 
and have drawn on my knowledge and experiences in composing the evidence 
presented in this paper.  
 
Higher Education Institutions: Good Governance 
I welcome the recommendations of the Prondzynski review of HE Governance and 
believe that it is only right that as publicly funded enterprises Higher Education 
Institutions (HEI) abide by a code of good practice. Through the introduction of a 
code we would not only assure the quality of HE governance processes, but also 
bring the sector in line with other publicly funded bodies such as the Scottish Social 
Services Council.  
 
The recommendations of the Prondzynski review provide increased levels of 
transparency to institutions and the sector as well as enshrining student involvement 
in the selection of institutional senior leaders by putting students at the centre of 
institutional strategy.  
 
Widening Access to Higher Education 
I support the creation of outcome agreements and welcome moves to make fairer 
access a condition of grant for HEIs. However, the process for developing outcome 
agreements did not adequately involve students and has led to outcome agreements 
with little to no student input.  This has resulted in agreements which do not reflect 
the aspirations of all institutional stakeholders and have resulted in unambitious 
targets for forthcoming academic sessions. I feel that as part of the Scottish Funding 
Council’s (SFC) review of outcome agreements there could be a greater role for 
them in ensuring oversight, and that Universities are being sufficiently ambitious. 
 
As much as HEIs must improve upon the recruitment of SMD20 and SMD40, they 
must also ensure that appropriate support is in place in order to retain these students 
and allow them to excel. Although I support the idea of financial penalties against 
those HEIs who do not meet their targets, I do believe that they should only be used 
as a last resort. The introduction of financial incentives for those institutions who not 
only meet recruitment targets but also manage to retain students from 
SMD20/SMD40 backgrounds through to graduation or completion of an academic 
award may be more favourable. 
 
Fee Cap: Students Liable for Higher Education Fees 
I supported the creation of a fee cap for Rest of the UK (RUK) students and feel that 
although the issue for equity of costs to RUK students has resulted from the 
Westminster Governments decision to increase fees to £9,000 the Scottish 
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Government should seek to mitigate any negative consequences to RUK students 
studying in Scotland. I would therefore support a fee cap equal to the average cost of 
a three year degree south of the border. This would reduce the marketization of the 
sector and allow students to choose an institution which is best suited to their skills 
and aspirations as opposed to their financial situation.  
 
Further consideration should also be given on the costs of academic awards as there 
could be situations where the cost of a general degree in Scotland is more than the 
average cost of a general degree in England.  If there is a worry that people are 
picking courses and institutions due to the cost then maybe we need to have a 
standard cost of a degree (for Rest of the UK students) across Scotland based on 
success.  For instance, if a student leaves with a Bachelor they pay X, if they leave 
with a Bachelor with Honours then they pay Y, and so on as appropriate. 
 
Review of Higher Education 
It is appropriate that as with SFC’s review of good governance they should review 
the provision of HE more widely. At the core of any review we should ensure that 
education remains open and free to all, meets the needs of students (including future 
students) and is a protected part of our society. HE provision should ensure local 
access to a variety of HE courses and the review should not use duplication of 
provision as a tool to create specialist subject institutions or force institutions to close 
courses. The links between research and teaching should also be strengthened 
within the sector, to ensure that HEIs do not focus solely on high intensive research 
departments.  Universities are not about research but sharing knowledge. 
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University of Strathclyde Students’ Association 
 
Introduction 
The University of Strathclyde Students’ Association (USSA) represents over 21,000 
student members, both undergraduate and postgraduate, from a wide variety of 
backgrounds across Glasgow and beyond. We have a proud history of campaigning 
on behalf of all students whatever their situation, and believe in the power of 
education to transform lives. 
 
We welcome the Government’s Post-16 Education (Scotland) Bill, and broadly agree 
with its aims. 
 
However, we are concerned in particular with the lack of future-proofing within the 
Bill, and are worried that in its current form, some elements of the Bill will fall into 
disuse. We go into these areas in more detail below. 
 
As we are a university Students’ Association, we restrict our comments to the areas 
most relevant to our members, i.e., those under the headings Terms and conditions 
of higher education funding (Sections 2-4) and Review of further and higher 
education (Section 14) in the draft legislation. 
 
Higher education institutions: good governance 
We welcome the provision set out in section 9A of the Bill, and believe it will ensure 
that our higher education institutions are appropriately governed. 
 
However, we are concerned that this is phrased as an option, not an obligation on 
Scottish Ministers, leaving it open for this strong governance requirement to be 
dropped by subsequent Governments. Should this happen, this would, we believe, 
be detrimental to higher education institutions, and therefore we recommend that the 
word ‘may’ is replaced with the word ‘must’ in section 9A. 
 

Widening access to higher education 
We welcome the Bill’s section on widening access, and strongly urge the committee 
to grasp this opportunity to ensure that all higher education institutions take on their 
responsibilities to widen access and put sufficient resources and expertise behind 
such work. 
 
We particularly support the provision in the Bill for statutory Widening Access 
Agreements (WAAs), and the link of these WAAs to the receipt of public funds. We 
believe that this will ensure there is strong widening access work across Scotland. 
 
However, we are concerned that some institutions will avoid ambitious targets, 
particularly with the possibility of funding being conditional on compliance with 
WAAs. Therefore, we recommend that the Bill includes an expectation on higher 
education institutions to be ambitious in their target setting when forming their WAAs. 
 
Linked to this, we believe the Bill should place a duty for Scottish Ministers to 
annually present to members a review of the impact that WAAs are having, and how 
institutions are fulfilling their responsibilities in this regard. Doing so will help ensure 
that widening access work is properly scrutinised. 
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Furthermore, again as in Section 2 of this document, we are concerned by the use of 
‘may’ in section 9B(2) of the Bill. Whilst we understand the need for legislation to be 
flexible in order to meet the needs of future Governments, the use of ‘must’ in place 
of ‘may’ in section 9B(2) would ensure that WAAs become a permanent feature of 
receiving funding from the Scottish Funding Council (SFC), without dictating the 
content of those WAAs. 
 
We also suggest that the committee uses this opportunity to consider and clearly lay 
out provision for appropriate sanctions in relation to higher education institutions 
complying with WAAs, i.e., what happens to institutions’ funding if they fail to comply 
with a WAA as in section 9B(2). 
 
Finally, alongside NUS Scotland, we would like to see increased power for the SFC, 
allowing it to act independently on issues of access to higher education institutions. 
This would ensure that all WAAs are assessed and monitored fairly, and ultimately 
that fair access to our higher education institutions is safeguarded and promoted for 
all. 
 
Fee cap: students liable for higher education fees 
USSA has a stance of ‘no fees’ in relation to higher education, and so we do not 
support the implementation of fees for students from the rest of the UK (RUK). 
 
Given this position, but acknowledging the reality of RUK fees, we would like to see 
the legislation reflect a lower fee cap for RUK students than is currently proposed. In 
particular, we recommend that in section 9c(3)(b), the word ‘total’ is inserted before 
the word ‘amount’ in the first line; that the phrase ‘in any particular academic year’ is 
removed; and that the phrase ‘that year’ is replaced by ‘those years’. This would 
prevent Scottish institutions from providing the most expensive undergraduate 
degrees in the UK (as is currently the case). 
 
Furthermore, we support NUS Scotland’s call for the removal of variability of fees 
between institutions and across courses, as we believe that variable fees lead to the 
unnecessary marketisation of higher education, with applicants applying for degree 
courses based on cost, not suitability. 
 
Finally, as we have previously suggested in conversations with MSPs, we would like 
to see this Bill legislate for a defined proportion of RUK fees to be ring-fenced for 
widening access/ bursary support for RUK students, in order that they too benefit 
from widening access as a result of this Bill. 
 
Review of further and higher education 
We are concerned that section 14 of the proposed legislation emphasises efficiency, 
increased collaboration and the economical use of funds to the extent that it does, as 
this section could be both perceived as and used as a way to cut provision. 
However, we recognise that this power of review as it stands in the proposed 
legislation could also be used to protect local provision and prevent courses from 
being cut by further and higher education institutions. We therefore cautiously 
welcome section 14 of the Bill, as long as measures are put in place to ensure that 
communities affected by any review are properly consulted. 
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Universities Scotland 
 
Scotland’s higher education institutions (HEIs) share the Scottish Government’s 
commitment to good governance, wide access to university based on ability 
regardless of socio-economic background, and efficient provision which meets 
learners’ needs. We welcome the Scottish Government’s affirmation to the 
Parliament1, that universities’ responsible autonomy is an informing principle of their 
policy.       
 
We do not see a need for the higher education provisions in the Bill, which create 
new and in some cases quite extensive and unspecific powers over higher education 
institutions. Scottish HEIs are already proud to be delivering important economic, 
social and cultural benefits in line with the Scottish Government’s aspirations for the 
nation’s wellbeing. There is much the sector can achieve for Scotland when working 
autonomously with Government. HEIs are already robustly accountable for their use 
of public resources through the funding regime operated by the Scottish Funding 
Council (recently supplemented by the introduction of Outcome Agreements to 
further ensure that public investment is directed at delivering priority outcomes in line 
with Ministerial priorities), and through multiple lines of accountability to other 
funders and regulators. While universities are keen to continue to work with the 
Scottish Funding Council to widen access by under-represented groups, the Bill 
gives the impression that there is a problem which needs to be addressed through 
legislation, which in our view is not necessary. The Bill’s purposes can already be 
achieved through conditions of grant and through Ministerial guidance to the Scottish 
Funding Council, and we are concerned that the proposed legislation as currently 
drafted may give future administrations powers which are susceptible to misuse.      
 
However, if the Scottish Government is committed to legislating, we believe there are 
important refinements which must be made to the Bill which are consistent with its 
overall purposes, but which are required appropriately to define the respective roles 
of Ministers, the Scottish Funding Council and of institutions to safeguard the vital 
principle of responsible autonomy upon which the continuing success of the sector 
depends. 
 
In proposing these amendments we have particular regard to the principle of 
‘responsible autonomy’, i.e. that universities and other HEIs are responsible for 
delivering public benefit in return for public investment, but are best able to succeed 
in this and in  their wider missions when they are operating within a framework of 
clear institutional autonomy.  
 
Our emphasis on responsible autonomy is founded on the international evidence that 
university sectors which enjoy robust autonomy are best able to make a successful 
contribution to the economic and social wellbeing of their nations. This is recognised 
in multiple studies e.g. ‘The governance and performance of universities: evidence 
from Europe and the US’ (Aghion et al, 2009) and Financially Sustainable 
Universities II: European universities diversifying income streams, EUA (Estermann 
& Pruvot, 2011).   
 

                                            
1 Oral evidence by Scottish Government to Education & Culture Committee, 15 January 

http://www.nber.org/papers/w14851
http://www.nber.org/papers/w14851
http://www.eua.be/publications/eua-reports-and-studies.aspx
http://www.eua.be/publications/eua-reports-and-studies.aspx
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This concept is further articulated in two separate articles published by the World 
Bank: 
 

‘…institutions that have complete autonomy are also more flexible 
because they are not bound by cumbersome bureaucracies and externally 
imposed standards, even in light of the legitimate accountability 
mechanisms that do bind them. As a result, they can manage their 
resources with agility and quickly respond to the demands of a rapidly 
changing global market.’ 
The Challenge of Establishing World-Class Universities (Salmi, 2009) 
 
‘The basic principle behind institutional autonomy is that institutions 
operate better if they are in control of their own destiny. They have an 
incentive to change if they can directly benefit from their actions; they can 
be entrepreneurial and reap the rewards… If a group of institutions in a 
university system is given autonomy to respond to national policy goals as 
they think fit, there is a reasonable chance that they will choose different 
ways of reaching the same goal… Had they been centrally directed, this 
variety would have been unlikely.’ 
Global Trends in University Governance (Fielden, 2008) 

 
The trend across Europe is now towards increased university autonomy as a means 
of generating success, and European Commission policy is an affirmation of 
responsible autonomy: 
 

‘Universities should have the freedom and the responsibility to set their 
own missions, priorities and programmes in research, education and 
innovation; to decide on their own organisation and on the bodies 
necessary for their internal management and the representation of 
society’s interests; to manage their own physical, financial and intellectual 
assets for research and education, their budgets (including fundraising) 
and their partnerships with academia and industry; to recruit and set the 
compensation rules for their permanent and temporary staff and to target 
their collective efforts towards institutional priorities in research, teaching 
and services. In doing so, universities need to accept that they are fully 
accountable to society at large for their results, including the cost-
efficiency with which these are achieved.’  [EC Memo 06/190]     

 
We organise our comments according to the relevant sections of the Bill. Specific 
proposed amendments are outlined in Annex A.   
 
Section 2: Higher education institutions: good governance 
We support the objective outlined in the policy memorandum of embedding the 
intended Scottish Code of Higher Education Governance as a standard of good 
practice expected of HEIs. Compliance with good practice in institutional governance 
is already required by the Scottish Funding Council as a condition of grant (through 
the financial memorandum defining SFC’s relations with institutions). This is currently 
achieved through the compliance by all institutions (on a ‘comply or explain’ basis) 
with the existing Committee of University Chairs’ Governance Code of Practice and 
similar compliance with a new Scottish code (currently being developed by a working 

http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTEDUCATION/0,,contentMDK:22103637~isCURL:Y~menuPK:617592~pagePK:148956~piPK:216618~theSitePK:282386~isCURL:Y,00.html
http://documents.worldbank.org/curated/en/2008/03/9567235/global-trends-university-governance
http://europa.eu/rapid/press-release_MEMO-06-190_en.htm?locale=fr
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group established by the Chairs of Court) could be secured in the same way through 
conditions of grant without the need for specific legislation.     
 
However, if the Parliament chooses to legislate in this area, we seek amendments 
which are consistent with the stated policy intention and with the principle of 
responsible autonomy.   
 
The amendments focus on four specific areas: 
1. The role of the Scottish Ministers. In our view it is not Ministers’ role to determine 

what constitutes good HEI governance in an autonomous sector.  Ministers have 
a legitimate interest in ensuring that public funds are committed to well-governed 
institutions, but it is not appropriate for them to be the arbiters of what constitutes 
good governance.  It would be more consistent with responsible autonomy, with 
existing charity legislation2, and with the long-established principle that 
universities should not be subject to political direction, if the Scottish Funding 
Council had the power which the section currently assigns to the Scottish 
Ministers.  Significantly, the Von Prondzynski review of higher education 
governance recommended a role for the Council, rather than Ministers, in 
relation to introducing a new Scottish code of governance.    

2. The breadth of the power to require compliance with ‘any principles…which 
appear… to constitute good practice’ is also of concern since it gives a very wide 
discretion to prescribe at any time what those principles may be. If the intention 
is to require observance of whatever specific code of governance may for the 
time being be in force, this should be stated more clearly.  It would be of major to 
concern to universities if Ministers had a power which could in future be used 
arbitrarily to prescribe ‘good practice’; the development of standards of good 
practice needs to be owned by the governing bodies who are responsible for its 
implementation.       

3. The reference to ‘management’ is inappropriate and should be removed. 
Governing bodies are responsible for ensuring that the institution is managed in 
a way which successfully implements the institution’s mission and strategy. The 
senior managers of the institution are accountable to the governing body for 
achieving this.  These principles and responsibilities are fundamental to good 
governance and reflect the principles and practices which apply to other bodies 
and institutions in receipt of public funds, and are consistent also with the 
respective accountabilities of Boards of Directors and senior managers in the 
corporate sector. They would be seriously undermined if Ministers (or the 
Council) assumed responsibility for determining how universities should be 
managed.    

4. As with the existing Committee of University Chairs governance guidance, it 
should be possible for the Council to require compliance on a ‘comply or explain’ 
basis. There may be particular legitimate reasons which the Council can accept 

                                            
2
 Consideration needs to be given to whether the powers sought by the Scottish Ministers in the Bill would 

jeopardize the charitable status of HEIs. The Charities and Trustee Investment (Scotland) Act 2005 ("the 2005 
Act") at section 7(4)(b) provides that: 

 "(4)   A body which falls within paragraphs (a) and (b) of subsection (1) does not, despite that 
subsection, meet the charity test if - …(b) its constitution expressly permits the Scottish Ministers or a 
Minister of the  Crown to direct or otherwise control its activities." 

 If the new Bill, once enacted, is taken to form part of the constitution of a higher education institution within the 
meaning of section 106 of the 2005 Act, then further scrutiny must be given to whether the Ministers' proposed 
new powers will prejudice charitable status. 
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for why compliance with a specific requirement of the Code by a specific 
institution at a particular time is not required, e.g. in relation to requirements for 
particular committees/ committee membership. This may particularly be the case 
for small specialist institutions or the Open University in Scotland, which do not 
fit the general model of HEIs. The ‘comply or explain’ principle is the trademark 
of corporate governance across the UK, as recognised by the UK Corporate 
Governance Code, which applies to HEIs on this basis.        

  
Section 3: Widening access to fundable higher education 
All Scottish HEIs are committed to widening access.  The Universities Scotland 
publication Delivering for Scotland includes a commitment from all Principals that: 
 

“I strongly believe in widening access to our universities. University should be equally open to 
any learner with the appropriate academic potential to benefit, regardless of their social or 
economic circumstances. It is of equal importance that those learners are properly supported 
to complete their studies successfully and fulfil their potential. Each university is able to point 
to its own distinctive and considerable achievements already made in these areas. I am 
committed to delivering progress in the next few years and, in so doing, contributing to an 
improvement in the university sector in Scotland’s record on widening access and retention. 
Principals share the determination that universities should play the fullest role possible in the 
pursuit of these goals, working in partnership with schools, colleges and others. This is the 
spirit in which I will lead work within my institution to meet the outcomes on access and 
retention that have been agreed with the Scottish Funding Council.” 
 

We do not believe that legislation in this area is necessary, since the SFC can use existing 
powers in relation to conditions of grant/ development of funding instruments to achieve the 
policy objective. However, we recognise that the Scottish Government has a manifesto 
commitment in this area. We are therefore seeking specific amendment of the Bill provision 
to ensure that the regime it describes is more accurately aligned with the Outcome 
Agreements process. A revised section is proposed in the Annex. 
 
Specifically: 
 
9B(1): The power here is wider in scope than is consistent with the policy intention to enable 
‘widening access agreements’, and should be framed more specifically to deliver this.  It also 
creates a confusion or duplication between the duties of Ministers and the Council in relation 
to widening access, with the cumulative effect of 9(B)(1)-(3) giving both Ministers and the 
Council detailed roles in determining widening access requirements. 
 
9B(2): The current drafting is unclear about the role of the Scottish Ministers.  We would 
accept the premise that Ministers should in general terms be able to guide the Council to 
develop widening access agreements with institutions as a condition of grant to institutions, 
though this is achievable through the guidance which Ministers annually give to the Council 
on an administrative basis and does not require legislation. However, the current drafting 
can be interpreted as giving Ministers the power to specify the content of a widening access 
agreement for a particular institution, which would be directly contrary to the principle of 
responsible autonomy and would represent a direct political intervention in a university’s 
admissions decisions, which are an important element of academic independence. This 
must be resolved by amendment. The current drafting can also be interpreted as enabling 
Ministers to prescribe in detail the generic form of a widening access agreement, which 
would be a level of political direction at odds with responsible autonomy.  We believe it 
should be for the Council, working with institutions, to specify the detailed form of a widening 
access agreement, within the general guidance from Scottish Ministers that such an 

https://www.frc.org.uk/Our-Work/Codes-Standards/Corporate-governance/UK-Corporate-Governance-Code.aspx
https://www.frc.org.uk/Our-Work/Codes-Standards/Corporate-governance/UK-Corporate-Governance-Code.aspx
http://www.universities-scotland.ac.uk/uploads/OutcomeAgreementsSummary-final.pdf
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agreement may be required. A consequential amendment to the Bill’s Schedule is also 
proposed in the Annex.  
 
9B(3): The description of ‘widening access agreement’ is inaccurate in the light of the policy 
intention that it should form part of the Outcome Agreements which are negotiated between 
institutions and the Council as a condition of grant. Specifically, Outcome Agreements 
cannot be characterised as ‘an agreement under which a higher education institution is to 
take actions specified by the Council…’. In line with the principle of responsible autonomy, 
and reflecting the policy and practice on Outcome Agreements, the initiator in defining the 
content of an Outcome Agreement is the institution itself.  So it would be more accurate to 
define the widening access agreement as ‘an agreement under which an HEI is to take 
actions proposed by the institution and agreed with the Council for the purposes of…’.           

 
Section  4: Fee cap: students liable for higher education fees 
We are content with the policy of this section.  We propose technical amendment to 
ensure that the policy intention is delivered: as currently drafted it is unclear in 
relation to the fees levels which may be charged to Welsh-domiciled students, for 
whom the Welsh Assembly Government has put arrangements in place to entitle 
them to receive grant support for the difference between the maximum Welsh 
university fee for Welsh-domiciled students (£3,465) and the fee they are liable for if 
they choose to study at a UK university outside Wales. The new section 9C(3)(b) 
proposed in the Bill could be read as restricting the fee charged to these students by 
Scottish universities to the maximum Welsh university fee.        
 
Section 14: Review of further and higher education 
We recognise the existing role of the Council in securing coherent provision and the 
obligation on Ministers and the Council to ensure that public funds are being used 
efficiently and effectively. In practice, we believe the Council already has the 
necessary capacity to do this, through its duty under section 3 of the 2005 Act to 
secure ‘coherent provision’ and through conditions of grant. We are concerned that 
the provisions as drafted are inconsistent with responsible autonomy, and that 
provisions which have been conceived in regard to the college sector are being 
applied inappropriately to the university sector. This section should be removed or 
very substantially amended in relation to HEIs.     
 
Particular issues include: 
14(2)(a): We do not believe it is the Council’s responsibility to decide on the number 
of fundable higher education institutions. These are autonomous institutions, and as 
long as they meet the criteria and conditions of grant for funding by the Council they 
should be eligible for receipt of funding. Also, if it was known that the future of an HEI 
as a fundable body was under review, that institution would face particular 
competitive difficulties in attracting and retaining staff, and in securing research 
funding and building relationships with industry, and in competing in international 
student recruitment markets.  
 
14(2)(c): As drafted, this provision is contrary both to responsible autonomy and to 
academic freedom. It is the responsibility of institutions themselves to decide what 
‘types of programmes of learning or courses of education’ to provide, a role in which 
the Senate or equivalent body, representative of the academic community, has an 
important voice which was affirmed by the Von Prondzynski Review. While the 
Council has a legitimate role in discussing with institutions whether provision 
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appears coherent, this role can be discharged without the necessity for this 
legislative measure. 
 
14(6): In relation to HEIs, any report by the Council would have to be to the 
governing bodies of the institutions concerned, not to the Scottish Ministers since 
Ministers are not responsible for academic provision by autonomous institutions. 
This separation of responsibility is an important safeguard against decisions as to 
what should be taught where, the content of provision, and the standards to be 
applied, being subject to political expediency and change every time a new 
administration assumes office.  
 
Section 15: Duty to provide information to Skills Development Scotland 
 
From discussion with Scottish Government we understand that this section is not 
intended to create new duties on higher education institutions, since existing data 
collection and sharing is assumed to be adequate. We will, however, give very 
careful scrutiny to any order proposed under section 15(1).   
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Annex A 
 

Specific Universities Scotland proposals for amendments. 
 
Section 2 Higher education institutions: good governance 
 
Proposed revised section 2: 
 

2 Higher education institutions: good governance  

 After section 9 of the 2005 Act insert—  

 “9A Higher education institutions: good governance  

 (1) The Scottish Ministers may, under section 9(2), impose a condition that the Council 
must, when making a payment to a higher education institution under section 12(1), 
require the institution, subject to subsection (2), to comply with the Code of Good 
Governance for Scottish Higher Education Institutions, or such other code of 
governance as agreed between the Council and higher education institutions for the 
time being in force.  

(2) The Council may agree with a higher education institution that the application 
of provisions of the code be varied in particular circumstances proposed by the 
institution.” 

 
Draft Amendment: 
 
In section 2, page 1, line 15, at the beginning insert <(1)>. 
 
In section 2, page 1, line 17, leave out from <any> to end of line 19 and at end insert <the Code of 

Good Governance for Scottish Higher Education Institutions, or such other code of governance as 

agreed between the Council and higher education institutions for the time being in force.> 

 

In section 2, page 1, line 19, at end insert― 

<(2) The Council may agree with a higher education institution that the 
application of provisions of the code be varied in particular 
circumstances proposed by the institution.> 

 
 
Section 3 Widening access to higher education  
 
Proposed revised section 3: 
 
3 Widening access to higher education 

 After section 9A of the 2005 Act, inserted by section 2, insert—  

 “9B Widening access to fundable higher education  

 (1) The Scottish Ministers may, under section 9(2), impose a condition that the Council must, 

when making a payment under 12(1), impose a condition on a higher education institution 

requiring compliance by that institution with a widening access agreement. 

 (2) A widening access agreement is an agreement under which a higher education institution 

is to take actions proposed by the institution and agreed with the Council for the purposes 

of enabling, encouraging or increasing participation in fundable higher education provided 

by the institution by persons belonging to socio-economic groups which are under-
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represented in fundable higher education (either generally or in such education provided 

by the institution).  

 (3)  For the purposes of this section, a socio-economic group is to be treated as under-

represented in fundable higher education if participation in such education by persons in 

that group is disproportionately low.”
3
 

 
Draft amendment: 
 
In section 3, page 1, line 23, leave out from <terms> to end of line 26 and at end insert <a condition 
that the Council must, when making a payment under 12(1), impose a condition on a higher education 
institution requiring compliance by that institution with a widening access agreement.> 
 
In section 3, page 2, line 1, leave out subsection (2) 
 
In section 3, page 2, line 6, leave out <specified by> and insert <proposed by the institution and 
agreed with> 
 
 
Section 4 Fee cap: students liable for higher education fees 
 
Proposed revised section 4: 
 
4 Fee cap: students liable for higher education fees  
 
 After section 9B of the 2005 Act, inserted by section 3, insert—  
 
 “9C Fee cap: students liable for higher education fees  
 
 (1) The Scottish Ministers may, under section 9(2), impose a condition that the  
  Council must, when making a payment under section 12(1)—  

 (a) where the payment is made to a fundable post-16 education body which 
provides fundable higher education, impose on that body a condition that it 
complies with the requirement set out in subsection (2);  

 (b) where the payment is made to a regional strategic body, impose on that body 
a condition that it must, when making a payment under section 12B(1) to any 
of its colleges which provides fundable higher education, impose on the 
college a condition that it complies with the requirement set out in subsection 
(2).  

 
 (2) The requirement is that the post-16 education body to whom the payment is made 
  is to secure that the fees paid to it—  

 (a) by persons in respect of whom it is authorised or required to charge higher 
fees by virtue of regulations made under section 1 of the Education (Fees 
and Awards) Act 1983 (c.40) (or by such class of such persons as the 
Scottish Ministers may by order specify);  

 (b) in connection with their attending such courses of education as the Scottish 
Ministers may by order specify,  

 
  do not exceed such amount as the Scottish Ministers may by order specify.  
 
 (3) The Scottish Ministers, when making an order under this section, must seek to 

ensure—  
 (a) that, subject to any exceptions which they consider appropriate, it applies 

only in relation to fees payable by persons who have a connection with the 
United Kingdom; and  

                                            
3
 Renumbering of sub-sections (3) and (4), as (2) and (3), required. 
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 (b) that the amount of fees payable by a person attending any course of 
education provided by a post-16 education body in any particular academic 
year does not exceed the maximum amount of fees, as prescribed in any 
enactment, payable in respect of any course of education provided elsewhere 
in the United Kingdom during that year, whether payable by the person 
attending the course of education elsewhere in the United Kingdom or by any 
other person

4
 or public authority. 

 
 (4) The Scottish Ministers may not specify courses under subsection (2)(b) in such a way 

as to discriminate between different courses which are—  
 (a) for the training of persons preparing to be teachers; and  
(b) open only to persons holding a degree,  

   
  on the basis of the subject in which such training is given.  
 
(5) References in this section to the United Kingdom include references to the Channel Islands and 
the Isle of Man. 
 

Draft amendments to section 4: 
In section 4, page 3, line 3, leave out <which that person would by virtue of any 
enactment be liable to pay if attending any higher education course> and insert <, as 
prescribed in any enactment, payable in respect of any course of education> 
 
In section 4, page 3, line 6, after <year> insert <, whether payable by the person 
attending the course of education elsewhere in the UK or by any other person5 or 
public authority> 
 
Section 14: Review of further and higher education 
 
Proposed revised section 14: 
 
14 Review of further education  

After section 14 of the 2005 Act insert—  

 “14A Review of fundable further education  

(1) The Council may, with the consent of the Scottish Ministers, review the extent to 

which fundable further education is being provided by post-16 education bodies in a 

coherent manner.  

 (2) A review may relate to fundable further education generally or to any particular aspect 

of such education and may, in particular, include a review of—  

(a) the number of post-16 education bodies who provide fundable further 

education or any particular aspect of such education;  

(b) the number of regional strategic bodies who provide funding for fundable 

further education or any particular aspect of such education;  

                                            
4
 Schedule 1 to the Interpretation and Legislative Reform (Scotland) Act 2010 contains a definition of a “person” 

as including “a body of persons corporate or unincorporated and a partnership constituted under the law of 
Scotland”. It does not specifically include a reference to a public body or government department, for example, 
the Welsh Assembly Government, and so the words ‘public authority’ have been included in the amendment. 
5
 Schedule 1 to the Interpretation and Legislative Reform (Scotland) Act 2010 contains a definition of a “person” 

as including “a body of persons corporate or unincorporated and a partnership constituted under the law of 
Scotland”. It does not specifically include a reference to a public body or government department, for example, 
the Welsh Assembly Government, and so the words ‘public authority’ have also been added.  
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(c) the types of programmes of learning or courses of education provided by 

post-16 education bodies;  

(d) the efficiency or effectiveness of the arrangements for the funding or 

provision of fundable further education or any particular aspect of it;  

(e) whether the coherent provision of fundable further education can be 

improved by increasing collaboration between any persons involved in 

funding or providing it;  

(f) the funding or provision of fundable further education, or any particular 

aspect of it, in particular areas; or  

(g) any aspect of the legislation or administrative framework which governs the 

funding or provision of fundable further education.  

 (3) When seeking the consent of the Scottish Ministers to conduct a review, the Council 

must provide a case for review which—  

(a) describes the scope of the proposed review; and  

(b) explains why it is satisfied that any pre-conditions to conducting a review 

which the Scottish Ministers may determine are met in relation to the 

proposed review.  

 (4) The bodies to which this subsection applies must provide the Council with such 

information, and make available for inspection such accounts and other documents, 

as the Council may reasonably require for the purposes of conducting a review.  

 (5) Subsection (4) applies to—  

(a)  post-16 education bodies; and  

(b)  regional strategic bodies.  

(6) On completing a review, the Council must provide a report of the review to the 

Scottish Ministers which—  

(a) sets out the conclusions which it has reached;  

(b) explains why it has reached those conclusions; and  

(c) makes any recommendations for action in consequence of those 40 

conclusions as it considers appropriate. 

(7) The Council, when conducting and reporting on a review, must have regard to the 

importance of ensuring that public funds provided for fundable further education are 

used as economically, efficiently and effectively as possible.” 

 

Draft amendment: 
In section 14, page 26, lines 1 to 22, in subsection (2), leave out <or fundable higher 

education> each time it appears. 

 
Paragraph 6(6)(i) of the Schedule to the Bill 
 

Proposed revisals to paragraph 6(6)(i): 
 
(6) In section 9— 
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 (i) in sub-section (12)(a), after “(7)” insert “and in section 9C”, 

 
Draft amendment:  
In the Schedule, page 35, lines 7 to 8, after <(12)>, leave out  
<— 
(i) in paragraph> 
 
In the Schedule, page 35, leave out lines 9 to 13. 
 
Note to amendment: 
 
Paragraph 65 of the Explanatory Notes to the Bill states in line 3 that “Paragraph 
6(6) of the schedule to the Bill makes various amendments to section 9 of the 2005 
Act including inserting new section 9(5A) amending section 9(6).”. There is  nothing 
else said about the amendment that will be made to section 9(12) of the 2005 Act by 
paragraph 6(6)(i) of the Schedule to the Bill. 
 
Paragraph 6(6)(i) of the Schedule amends section 9(12) of the Further and Higher 
Education (Scotland) Act 2005 to permit the Scottish Ministers to impose terms and 
conditions of grant upon the Scottish Funding Council framed by reference to the 
criteria for the admission of students if such terms and conditions are in pursuance of 
the powers that Ministers propose to give themselves in the new Section 9B of the 
2005 Act 
 
The combination of section 9B and the amended section 9(12)(b)(ii) and 9(12)(c) 
gives the Ministers very considerable powers over university admissions, going  
beyond what would be considered consistent with the principles of responsible 
autonomy and academic independence for higher education institutions, and the 
schedule as currently drafted gives Ministers specific power to require institutions to 
comply with admissions criteria for students.  This overturns a specific prohibition at 
section 9(12)(b) of the 2005 Act as currently in force, which prevents Ministers from 
setting conditions of grant which interfere with the selection or appointment of 
academic staff or the admission of students, since these are core areas of academic 
judgement.  This is an unprecedented departure from the principle that political 
considerations should not be brought to bear on such matters. 
In addition to the amendments proposed by Universities Scotland in respect of 
section 3 of the Bill (in respect of the new section 9B in the 2005 Act), we therefore 
seek the removal of the provisions contained in paragraph 6(6)(i) of the Schedule to 
the Bill.  
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