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Education and Culture Committee 
 

11th Meeting, 2013 (Session 4), Tuesday, 16 April 2013 
 

Inquiry into decision making on whether to take children into care 
 
Clerk’s note  
The Committee will take evidence from the Care Inspectorate, the Association of 
Directors of Social Work and the Scottish Social Services Council at its meeting on 
16 April.  Evidence submitted by these organisations in response to the Committee’s 
original call for written evidence is included in this paper. 
 

Association of Directors of Social Work    Page 2 
Care Inspectorate: original submission    Page 9 
Care Inspectorate: additional submission   Page 16 
Scottish Social Services Council     Page 22 
 

All the written evidence submitted in response to the Committee’s call for evidence is 
available here. 
 
 
 

Jonas Rae 
Committee Assistant  

11 April 2013 

  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/54315.aspx
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Association of Directors of Social Work (ADSW) 
 
Introduction 
ADSW is pleased to contribute to the Scottish Parliament's Education and Culture 
Committee inquiry into the circumstances under which children are removed from 
their family homes and the decision making processes involved.  
 
Summary of key points 

 The nature of the questions posed by the inquiry raised some concern for ADSW 
in that they implied a neatness and order around the circumstances and decision 
making involved in removing children from their home that simply does not exist. 
Our submission therefore aims to ensure that the true complexity of the issues is 
recognised otherwise the solutions and recommendations proffered by the 
Committee will not have the impact they need to. 

 ADSW is aware that the issue being considered is an emotive one, and we would 
ask that the committee is steered in its work by research, evidence and practice 
based knowledge. It is this which should influence change not anecdote, or 
media portrayal. 

 Any work we embark on should be focussed on achieving the best outcomes for 
looked after children and should not be focussed on processes. This requires a 
shared vision for helping looked after children reach their full potential and should 
be rooted in a knowledge of how disadvantage presents itself. Measurements 
and indicators of success should not be confined to the number of academic 
qualifications that looked after children gain at a certain age.  

 Looked after children often require intensive and ongoing interventions that are 
suited to their particular needs in order to address the damage caused to them 
through neglect and abuse. The lack of a positive childhood experience has a 
significant and sometimes lasting impact upon good development and health.  

 One approach alone (e.g. early intervention) will not address the issues and 
everyone with a role in helping the child (education, social work, health, parents 
etc) need to be informed and educated of their potential contribution to providing 
a better quality of life and experience for the child. 

 The scale of the problems that lead to a child being looked after, coupled with a 
shortfall in resourcing, presents a challenging problem in some areas. With this 
understanding, ADSW is committed to working with others to identify and address 
factors that lead to variability in the quality of practice nationally. 

 ADSW recommends that research on the outcomes which different approaches 
deliver for looked after children be commissioned by the Scottish Government. 

 ADSW acknowledges the skill, knowledge, tenacity and resourcefulness required 
by social workers in this area of work and, consequently, the responsibility of 
organisational leaders to support them in their task. This should take the form of 
individual, system and organisational supports. 

 ADSW would like to draw the Committee's attention to the difficulty that local 
authorities and others experience in retaining competent experienced qualified 
staff in frontline child care practice. We believe that this is influenced by the fact 
that there is no professional or financial advantage for social workers to remain in 
this field and whilst other professional functions are challenging, none have the 
sustained emotional demand and professional risk of child care practice. This can 
lead to situation where many of the child care staff are newly qualified and once 
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they have gained both practice experience and post qualifying awards, a 
significant number transfer to other areas of practice.  

 
Response to specific questions 
 
Are decisions made on the basis of a clear, fully developed and agreed 
evidence base that demonstrates what is most effective for children and their 
families? Do all those involved in the decision-making process share common 
standards of training, knowledge and practice?  

 
Children are not a homogeneous group- individual characteristics such as genetic 
predisposition, personal circumstances, family problems and level of support, 
community and environment all work to create an individual who responds in a 
unique manner to very particular circumstances. No research can produce an 
evidence- based ‘template for action’ that can be effectively applied. Decision –
making does not take place at a single point.  

 
Attempts at developing a standard tool for sharing information and for professional 
decision making on children has been found to create, rather than solve problems. 
The Munro review into child protection in England, published in 2011, observed that 
social workers work in a target driven culture; within systems designed from ‘failures 
to protect’ rather than ones based on improvements; where compliance with 
procedures is valued. Standard assessments have grown out of this environment 
and the review found that they take the social workers away from positive, direct 
contact with families and limit their ability to make professional judgements.  

 
There is, none the less, undoubtedly a role for a structured approach when working 
with children and families. The development of assessment tools such as 
‘SHANARRI’ (well being indicators – safe, healthy, active, nurtured, achieving, 
respected,  responsible and included), risk assessments, resilience matrixes etc 
provide direction when working with quite chaotic complex situations. They are, 
however, just frameworks within which professional judgements still require to be 
made; they do not replace the need for professional judgement and experience. 

 
Knowledge of the importance of professional experience and judgement comes with 
a responsibility to provide for the training and development needs of the current and 
future workforce on whose skills we rely. Systems of staff supervision/ CPD and 
opportunities for access to expert consultation are available for staff; external 
standards for practice exist that require a portfolio to be kept which evidences 
ongoing training and development. 

 
Scotland has a low rate of child deaths from abuse and neglect in comparison with 
many other countries and the widespread sharing of learning from significant case 
reviews helps us to make decisions as to whether children should remain at home. 
There is much to be proud of in relation to our ability to protect and support children 
in Scotland. 

 
There is, however, anecdotal evidence that improvements can be made in two 
particular areas – the preparation of students/ newly qualified social workers for 
working with complex family situations; and the delivery of high level training that 
meets the needs of the most skilled risk managers and practitioners.  
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The new Social Work Degree has been developed to address the need to raise 
standards of learning within the profession. A review of placement learning and a 
more structured period of ‘probation’ may be warranted. In relation to higher level 
training- the increased emphasis on interagency training may have diverted attention 
away from the needs of more experienced staff. Courses at post graduate level are 
available but relatively few practitioners have an opportunity to benefit from these. 
This issue requires local and national consideration. 

 
Children at risk present with multi faceted problems and potential solutions must 
mirror this complexity. Cumulative protection models are needed, in the widest 
‘public health’ sense, to reduce and prevent the risk of family breakdown. In this 
respect – whilst the public/ other services may not be involved in ‘formal’ decision 
making processes on children, by default, their contribution to the common cause of 
supporting family cohesion will have a significant impact. Each has a role as joint 
architect of environments that support children and families-whether it be in 
developing inclusive and accessible leisure opportunities or in designing appropriate 
housing. 

 
Many areas have already developed practices that lead to shared, more holistic 
goals and planning – supported by ‘Getting It Right For Every Child policies’  and  
through Community Planning Partnerships/ other forums.  The ‘corporate parenting 
agenda’ has led to a wider recognition of responsibilities to young people leaving 
care and for their outcomes.  In addition, a renewed focus on increasing community 
capacity gives potential to a whole system approach that can promote inclusion and 
cohesion. 

 
There is an ongoing need, however, for focused training and education across 
services, communities and in particular with parents, on good child care practice and 
on how to build resilience in children who have experienced adversity. We are taught 
how to drive a car but not how to maximise the potential of our children through good 
parenting. 

 
There is also a role for government in the drive to place children at the centre of 
planning. Children who may need to be looked after are amongst the most 
vulnerable in society. History has shown that the most vulnerable are 
disproportionally affected by economic downturn, by welfare reform policies and 
other centrally- led decisions that further reduce an already limited capacity to cope. 
It is crucial that each element of the whole system places children’s well being at the 
centre of their decision making. 
 
 
Is there consistency in decision-making across the country? To what extent 
are decisions on whether to remove children influenced by resource 
constraints or any other barriers?  
 
ADSW is aware that there is variable practice across Scotland around decision 
making about children who may need to be looked after. 

 
It must be acknowledged, however, that environmental issues have an impact on 
demand and also on the prevalence of the behaviour that can lead to a child being 
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looked after. For example, research evidences that living in an area of high crime 
increases the chances of a young person becoming involved in offending taking 
cognisance of other factors involved. Areas that produce higher rates of offending 
and child abuse/ neglect may not be areas that have higher numbers of foster 
parents. Inevitably, the availability of resources and threshold levels will be 
influenced by the environment. 

 
As social work works within a wider system when making decisions on the need for a 
child to be looked after, any consideration of discrepancies in decision making 
should include Children’s Hearing and court decisions. 

 
The task for Hearing members has arguably become more onerous over the last 
decade, with GIRFEC policies resulting in more effective diversionary practices- 
thereby the formal Hearing system focuses on the very complex cases. Issues raised 
by social workers include Hearing members who are unduly swayed by parents at 
hearings who present, unusually, as dedicated to their child, resulting in the 
established and consistent failure of the parents to place the child’s need first, being 
given less importance. This has resulted in undue delays to more permanent 
decisions being made and in the child being given confusing, at times distressing, 
mixed messages about their future. 

 
Consistently good decision making is a challenge and the responsibility of both the 
Hearing members and social workers. Social workers must present a concise picture 
of very complex situations at hearings with professional confidence, engendering 
trust and understanding. Undoubtedly there are issues here of appropriate training. 

 
The problem of childhood neglect is arguably one that most urgently requires 
consideration in relation to national, organisational and professional attitudes and 
practices. The impact of living, over time, in degrading circumstances can adversely, 
even permanently affect a child in numerous ways. It is a situation that requires 
ongoing assessment and review to prevent professional immunity to the 
circumstances that too many children find themselves in. 

 
As stated in response to Question 1, universal services are well positioned to detect, 
prevent and address neglect and abuse at an early stage. UK research evidence 
shows that nursery nurses, for example, are a major source of referral for early 
behavioural problems; with Health Visitors being able to detect early signs of neglect 
and compromised development/ behaviour problems that are often indicators of 
neglect (Daniel et al 2009). However, research also evidences that many health 
visitors are unable to effectively detect issues as they have insufficient time to spend 
with the families  “calling into question the premise, upon which progressive 
universalism rests, that all families receive a sufficient service for pro active health 
promotion and for additional needs to be identified in a timely way” (Cowley et al 
2007). 
 
Can general assumptions ever be made about fitness to parent or must each 
situation be fully assessed on its individual circumstances? Are there any 
particular parental risk factors, for example drug or alcohol misuse, that would 
create a presumption that a child should be removed? To what extent are there 
differences of opinion among relevant bodies about what constitutes fitness to 
parent, for example, in relation to parental neglect?  
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No, general assumptions cannot be made; each situation must be individually 
assessed for the reasons already stated. The points made in relation to neglect in 
Question 2 are particularly relevant to children affected by parental substance 
misuse. The importance of ongoing assessments over time cannot be 
underestimated here, along with case reviews by managers and possibly peers to 
ensure the individual worker does not become immune to circumstances of poverty 
and neglect. 

 
Social workers are not automatons. The humanity that enables them to engage 
effectively with the most challenging of people, a skill that can never be replaced by 
frameworks, similarly leaves them vulnerable to subjective decisions. There are 
many pitfalls to avoid – one being the ‘start again syndrome’ – identified by Marion 
Brandon – where successive children are viewed optimistically as a fresh opportunity 
for parents to succeed. 

 
Such a professional challenges are neither matters that requires a punitive 
approach, nor ones that can be addressed solely through rules and procedures. 
Rather, leaders of organisations need to ensure that professionals who undertake 
such complex work that is reliant upon their engagement with families have a system 
of support built around them that both acknowledges their vulnerabilities and 
provides a decision making safety net . It is an approach that is familiar to the 
psychiatric profession and one that has application for other staff working at the 
cutting edge of human relationships. If we are to encourage our best staff into 
children’s services and to remain there, we must develop a culture of continuous 
improvement rather than one of blame. 

 
Research is able to provide us with a useful ‘ready reckoner’ of factors to be alert to 
when considering risk to children. Sharon Vincent’s overview of serious case 
reviews, 2010 uncovered themes within the family situation where a child dies or is 
seriously injured. These included- age and gender of the child and position in family; 
disability/ health problems; poverty; housing issues; criminality in family; parental 
mental health; substance misuse; parental disability; domestic violence; previous 
maltreatment; failure to co-operate etc. However, only a skilled assessment and 
effective professional engagement can identify the relevance of these factors for an 
individual child. 
 
What evidence is available to demonstrate that children who are removed from 
the family home, whether temporarily or permanently, enjoy better outcomes 
than they otherwise would have had?  

 
The existing, largely international studies show inconsistencies in findings, making it 
difficult to draw useful conclusions, particularly within the Scottish context. Our legal 
systems are unique to this country and therefore the interface between process and 
placement options are particular to Scotland.  

 
In addition, as previously stated, many variables operate in these situations and 
result in different outcomes for children presenting with similar behaviours in the 
same type of placement. The impact of pre-placement experiences, for example, can 
affect ability to establish relationships and also ability across a range of domains. 
When considering outcomes, it is essential to understand the long term effect that 



Agenda item 2 EC/S4/13/11/1 

7 
 

neglect, abuse, poverty, violence, poor parenting and discrimination can have on 
children. One consistent message from research is that children who are burdened 
in this manner cannot easily be ‘fixed’ by a more positive living and caring 
experience. Psychologists and psychiatrists have long since established the links 
between early adverse experiences and adult depression, criminal behaviour and 
difficulties in forming attachments.  

 
More recent extensive studies in neuroscience have pinpointed dramatic physical 
changes in a child’s brain that can be attributed to early traumatic experiences and 
lack of developmental opportunities. In short, their investment in survival at an early 
age robbed these children of an opportunity to invest in healthy growth and 
emotional well being.  These changes to the developing brain in early years can be 
responsible for learning and behaviour problems throughout life. Researchers have 
shown that abused and neglected children perform less well on standardised tests 
and achieve poorer school marks even when other relevant factors are taken into 
account (Mills 2004; Gilbert 2009) 

 
It is not simply a case, therefore, of reassuring and building trust with these children 
(although that is an essential part of their rehabilitation). New neurological pathways 
need to be formed and this becomes less possible as time passes. The importance 
of investment in children’s early years and swift and informed decisions about 
whether or not to remove them from their family cannot be underestimated.  

 
Achievements with this group of children cannot adequately be measured by the 
attainment of academic qualifications. Resilience research has emphasised the 
importance of the development of self esteem, self efficacy, empathy, confidence, 
communication skills etc as new ‘building blocks’ that will enable the children to 
achieve in a wide range of domains. We must progress a truly personalised 
approach for this group of children and young people that is supported by 
monitoring, regulation and inspection processes.   
 
Understanding the challenge that individual children may present does not, however, 
negate the need to develop the best resources and practices to assist them.  The 
potential for improvement will always be a relevant consideration in deciding if the 
child should remain. The Education and Culture Committee’s recent Inquiry into the 
Educational Attainment of Looked After Children highlighted the importance of 
supporting families to provide for their children–e.g. addressing literacy issues for 
parents. 

 
A study was commissioned by the former Dept for Children, Schools and Families 
and Dept of Health in 2010 to strengthen the evidence base on effective 
interventions when working with child abuse and neglect. It focused on the 
consequences of decisions to reunify children who have entered the looked after 
system for abuse or neglect, comparing the progress and outcomes of a sample of 
maltreated children who either went home or remained in the looked after system. 

 
Findings suggested that outcomes for maltreated children who remained looked after 
away from home were better than those who went home with respect to stability and 
well being. Those who had more than one breakdown at home fared worst but even 
those whose reunifications had endured had lower levels of well being than those 
who had not gone home. This was especially so for neglected and emotionally 
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abused children. Well planned reunifications, based on clear evidence of sustained 
change in parenting capacity, and provision of support services to assist parents and 
children were factors associated with stable reunifications over the follow up period. 

 
This and other studies highlighted the importance of providing services to support 
the return home, often at high intensity and for as long as is required. If this group of 
children are to be helped at home or away from home to achieve their potential, then 
a major investment in appropriate resources is required with an expectation that 
these may well be required over a long period. A continuum of graded interventions 
is required. Longitudinal research is needed, as part of a wider Scottish research 
programme to increase understanding in this area. 
 
How are decisions made on whether a child, once removed from the family 
home, should be returned to that home, or removed permanently? Is the speed 
of decision making appropriate?  

 
As stated in previous answers, each situation is unique and best decisions rely on 
effective and skilled assessments from professional staff informed by other partners 
and colleagues. 

 
Previous comments in relation to decision making at Children Hearings have 
relevance here (see question 2). Research knowledge on the impact of neglect and 
poor parenting on children’s development, particularly younger children, needs to be 
of central consideration when considering rehabilitation. Clear expectation and 
defined timescales to prevent drift in planning are required. 

 
There is new, compelling evidence from the trials of the Family Drug and Alcohol 
Courts (FDAC), as evaluated by Judith Harwin (Brunel), that a very structured and 
authoritative approach to making decisions about care, with timescales set relevant 
to age and needs of the child, involving a ‘fair test’ for parents- can lead to good 
decisions in a reasonable timeframe appropriate to the child’s developmental needs.  

 
The Scottish Reporters Administration (SCRA) reviewed that process of care and 
permanency planning for looked after children in Scotland to identify areas for 
improvement in 2011. The Looked After Children Strategic Implementation Group 
(LACSIG) is currently working with the judicial system to reduce unnecessary delays.  
 
Where a child has been returned to the family home, what type of support is 
most effective in ensuring that the child will enjoy greater stability and 
security?  

 
See previous comments on intensive and ongoing support (question 4) 

 
Skilled transition work between residential and community living is essential to 
prevent change that is purely dependent upon a particular environment with work 
being undermined following a return to the home situation. The Ofsted Study – ‘ 
Edging Away From Care’ – highlights the central  importance of integrity and the 
quality of the professional/ family relationship. 
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Care Inspectorate: original submission 
 
Are decisions made on the basis of a clear, fully developed and agreed 
evidence base that demonstrates what is most effective for children and their 
families?  Do all those involved in the decision-making process share common 
standards of training, knowledge and practice? 
 
Shared principles are generally applied to decision-making about accommodating 
children.  These recognise a child’s right to family life under the UN Convention. 
 

 only in exceptional circumstances are children’s best interests served by 
being removed from their parents’ care; 

 when this is necessary, placement with suitable extended family members 
should be the first option; 

 where this is not possible, foster care is usually the placement of choice, 
particularly for younger children; and  

 sibling groups should be placed together unless there are clear reasons why it 
is not in their best interests to do so. 
 

Recommendations by social workers that it is in children’s best interests to be 
accommodated are dependent on high quality evidence-based assessments of risks 
and needs.  Improving the quality and rigour of assessments of risks and needs was 
identified as a national priority following the first round of joint inspections of services 
to protect children between 2005- 2008.  In particular, there was the need for better 
use of existing assessment tools.  Services were also urged to focus on the risks to, 
and needs of, children affected by parental substance misuse and domestic abuse 
and children experiencing neglect.   
 
Findings from the second round of these inspections (2009 – 2012) suggest some 
improvement across the country in the quality of assessment but with much more 
progress still to be made.  In some areas, the introduction of new materials to 
strengthen risk assessment and evidence better outcomes is helping staff focus on 
specific aspects of the child’s well-being.  However, in others, an element of 
confusion has been introduced where new formats of documentation do not prompt 
staff to give sufficient weight to risks to children and analyse the impact on their day-
to-day lives.  Performance inspections of social work services found that two thirds of 
assessments in children’s records were of a good or better standard.  In poorer 
quality assessments, relevant information had not been gathered and analysed from 
all available sources and a full picture gained of risks and needs.  Overall, 
assessments of the needs of looked after and accommodated children were of a 
better quality than those of children with complex and enduring disabilities, who had 
some of the poorest quality assessments without sufficient attention being paid to 
risks.  
 
More encouraging progress has been made in assessing risks pre-birth.  A growing 
number of babies and very young children are being accommodated, with 717 
children aged under one year accommodated in 2010/11 in Scotland compared with 
415 in 2004/05.  The second programme of joint inspections of services to protect 
children has noted improvements in identifying high risk pregnancies.  Almost all 
areas inspected now have systems in place to support early information-sharing and 
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assessment of risks pre-birth.  Across the country delays have reduced in convening 
multi-agency meetings to consider risks to unborn babies and make plans for when 
they are born. 
 
Robust supervision of staff and caseloads is fundamental to effective decision-
making in social work.  During supervision, first line managers help staff look 
critically at their practice, including the reasoning behind recommendations for 
children to be accommodated.  Analysis of case file reading data from performance 
inspections of social work services has found a positive association between the 
quality of assessments and the level of supervision offered by first line managers.  
Robust supervision helps front line social workers to stand back from, review and 
reflect on their work and so contributes to better decision making about 
accommodating children. 
 
Through scrutiny, the Care Inspectorate has identified continued room for 
improvement in partnership working between children’s and adult services to inform 
decision-making about accommodating children.  Barriers remain in obtaining timely 
joint assessments conducted by children’s social workers together with health and 
social work staff working with adults in families.  This includes parents who have 
difficulties in meeting their children’s needs because of learning disability, mental 
illness, substance misuse or offending behaviour. 
 
Is there consistency in decision-making across the country?  To what extent 
are decisions on whether to remove children influenced by resource 
constraints or any other barriers?   
 
Decisions to accommodate children on a voluntary basis are reached by agreement 
between social workers and parents.  When children are accommodated on an 
emergency basis, decisions are made by Sheriffs. Children’s panel members make 
these decisions when compulsory measures are required.  Decisions to 
accommodate children by Sheriffs and children’s panel members are always based 
on assessment reports and recommendations by social workers, as discussed 
above. 
 
One of the unique and highly regarded aspects of the Children’s Hearing system is 
that decisions about children’s lives are made by lay people who come from the 
same community as the child.  There are many benefits of this system.  However, 
the Care Inspectorate is aware of how challenging it can be for children’s panel 
members when making very complex decisions about accommodating children, 
particularly decisions involving permanent alternative care and the reduction of 
contact between children and their birth families. 
 
Removing children from home requires significant resources.  However, supporting 
children at home in a safe and caring environment which meets their needs also 
requires considerable investment in time and other resources.  Skilled planning and 
management of resources are key. Scrutiny of social work services has found that, 
particularly in children's services, resources are not always used efficiently or 
effectively.  Higher spending does not, of itself, lead to the provision of a better 
quality and range of services. 
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There is room for significant improvement in the strategic planning and 
commissioning of children’s services.  Making improvements here is vital if 
sustainable services are to be developed for the future at a time of rising demand 
and increasing financial constraint. 
 
Rebalancing provision towards early and effective intervention is a challenging 
agenda for children’s services.  Community Planning Partnerships are taking forward 
the Early Years Strategy and Getting it right for every child approach through 
integrated children’s services planning. 
 
In September 2011, Ministers requested that the Care Inspectorate develop a new 
model of joint inspection of services for children for piloting in 2012/13.  The Care 
Inspectorate will shortly commence reporting on the progress partners have made in 
each council area through joint inspections of children’s services.  
 
The availability of short-term placements to accommodate children in an emergency 
was identified as an issue in some council areas during the first round of joint 
inspections of services to protect children.  This was no longer the case during the 
second round completed in March 2012.  Nonetheless, we did find, in some council 
areas, that services continue to be very challenged in providing sufficient placements 
to meet the needs of large sibling groups to be cared for together and children who 
require long term alternative care. 
 
Performance inspection of social work services identified strategic commissioning of 
children’s services including residential, fostering and adoption placements as an 
area for development.  There has been a rapid expansion of independent providers 
of fostering services in Scotland during recent years.  The cost benefits in terms of 
improving the availability of placements and the quality of children’s experiences of 
foster care are not yet fully tested. 
 
There is wide variation in the extent to which services support kinship carers to 
provide high quality care for children on a long-term basis.  In some cases, failure to 
support a kinship care placement adequately may necessitate children being 
accommodated in foster or residential placements less well suited to their particular 
needs. 
 
Recent scrutiny has found improvement in the effectiveness of intervention to 
prevent difficulties escalating or recurring where children are in need of protection.  
This includes home visiting to provide advice; guidance and support with parenting; 
practical help and participation in parenting programmes recognised for their 
effectiveness.  Performance in delivering strategies to minimise harm has been 
evaluated during the second round as good or better in 27 out of 32 council areas 
inspected.  Thirty-four examples of good practice in early support for the most 
vulnerable children and families have been identified across the country.  Review of 
the cases of individual children conducted during scrutiny tells us that this kind of 
effective intervention is preventing the need for some children to be looked after 
away from home, allowing them to remain in their own families safely and in 
improved circumstances.  Nonetheless, more work is needed to provide effective 
support at an early stage to the most vulnerable families.  The Care Inspectorate has 
found wide variation in the range and nature of support services available for 
families.  In some areas of the country, particularly in rural areas, vulnerable families 
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find it hard to access support at evenings and weekends when it is most needed.  
The lack of flexible, targeted support provided for as long as needed can present 
barriers to maintaining vulnerable children in the care of their parents.  
 
In many cases, the need to accommodate young people on an unplanned basis can 
be prevented through providing intensive and responsive support services designed 
to prevent family crises.  Through scrutiny, we have identified examples of initiatives 
in a handful of council areas with early indications that these are leading to a 
reduction in the number of young people being accommodated.  Some of these 
initiatives have been developed in close partnership with voluntary sector services.  
 
Many children with disabilities are accommodated for periods of regular respite.  The 
circumstances of these children could be regarded as different in many respects 
from children who need to be accommodated because of poor home circumstances.  
Assessing the needs of, and particularly risks to, children with disabilities, present a 
particularly complex challenge, which we refer to above.  In relation to supporting 
families under stress to avoid crises however, performance inspection of social work 
services identified variability across the country in the provision of respite residential 
and foster care to accommodate children with disabilities.  In some council areas, 
scrutiny of social work services has found positive examples of parents of disabled 
children getting a break through provision at weekends and in school holidays of 
inclusive activities in the community.  Focus groups were held with parents of 
children with disabilities in every council area.  Parents stated that there were 
shortfalls in the availability of flexible support services to meet their needs.  However, 
comprehensive packages of support were found to be in place to support families 
when children had severe and life limiting conditions. 
 
Can general assumptions ever be made about fitness to parent or must each 
situation be fully assessed on its individual circumstances?   Are there any 
particular parental risk factors, for example drug or alcohol misuse, that would 
create a presumption that a child should be removed?  To what extent are 
there differences of opinion among relevant bodies about what constitutes 
fitness to parent, for example, in relation to parental neglect? 
 
There are no parental risk factors which of themselves create a presumption 
amongst practitioners that a child should be accommodated.  Decision-making 
should be based on an assessment of risks and needs for each individual child to 
weigh up and take account of a complex range of factors.  The critical factor is 
whether a child is at risk of significant harm.  It cannot be presumed that children are 
at risk of significant harm solely because their parents misuse substances.  Robust 
assessments of risks and needs should clearly identify protective factors which can 
mitigate any risks or enable protective factors to be enhanced through the provision 
of additional help and support.  Joint inspections of services to protect children have 
identified nine examples of good practice initiatives across Scotland preventing 
difficulties escalating for children affected by parental substance misuse. 
 
Our contact during inspections with children’s services staff from across a range of 
services evidences that understanding of the long term impact of neglect on 
outcomes for children is improving.  The number of children whose names are 
placed on the Child Protection Register due to neglect has increased significantly 
and physical neglect is now the most common feature among children subject to a 
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Child Protection Order.  However, while recognition is increasing, more work is 
needed to develop effective ways of intervening in the lives of children experiencing 
neglect to ensure their lives improve without the need for removal from home.  The 
Care Inspectorate is aware of a small number of council areas where staff across 
services have worked hard to develop a common understanding of what constitutes 
good enough parenting.  They have developed processes for considering individual 
children’s circumstances together and making joint decisions about how to intervene 
and when to accommodate children experiencing neglect.  
 
In Child protection reports the Care Inspectorate highlights examples of good 
practice where it is evidenced.  Examples of effective practice have been highlighted 
at national conferences. 
 
What evidence is available to demonstrate that children who are removed from 
the family home, whether temporarily or permanently, enjoy better outcomes 
than they otherwise would have had?     
 
Children and young people under the care and supervision of a Local Authority are 
referred to as “Looked After Children”. Looked After Children fall into two categories: 
 

 Looked After and Accommodated 
These are children and young people placed with foster carers, in a 
residential unit setting, or with relatives by the local authority or by the 
Children’s Hearing system. 

 

 Looked After at Home 
These are children who are made subject to a Supervision Requirement 
via the Children’s Hearing system, but remain at home with their families 
receiving support and assistance to address the grounds of referral that 
led to their attendance at a Children’s Hearing.  

 
Some children need to be accommodated because they are in immediate danger, 
living in dangerous and life threatening situations.  We also know that some young 
people require some kind of secure accommodation because their behaviour places 
themselves or others at risk.  In such cases accommodating children prevents 
serious harm and saves lives.  
 
Through scrutiny, we have been able to identify individual children and young people 
whose life chances have been transformed as a result of the care they have received 
in kinship, foster, residential and adoptive placements.  However, we have also 
scrutinised the cases of children and young people for whom being accommodated 
has resulted in poor experiences and limited benefits.  These have often been 
associated with unsuitable placements, moves of placement, insufficient support for 
kinship and foster carers and lack of attention to children’s health and education 
needs. 
 
We have seen evidence of some improvement in meeting health and education 
needs.  Designated nurses are making a positive contribution to the health and 
wellbeing of children and young people looked after away from home.  Closer 
monitoring of the educational attainment of looked after children is beginning to focus 
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greater attention on meeting these needs.  Continuity of education and peer 
relationships can make a positive difference for many school-aged children.  
 
Many accommodated children will experience deficits in their development and 
learning through lack of appropriate care in earlier years.  In council areas evaluated 
as high performing during inspections of child protection services, staff were highly 
aware of children’s current and future needs and took specific, detailed and 
sustained action to ensure these were met and continued to be met as long as 
required.  Other children and young people have experienced trauma and loss which 
create barriers to attaining good mental and physical health.  Providing appropriate 
timely support for children to assist them in recovering from trauma, abuse and 
neglect is key to improving their future outcomes. 
 
The first round of inspections of services to protect children identified as a national 
priority for improvement increasing the availability of recovery services for children.  
Findings from the second programme of inspections shows little change, with many 
accommodated children still unable to get specialist recovery services when they 
need them.” 
 
How are decisions made on whether a child, once removed from the family 
home, should be returned to that home, or removed permanently?  Is the 
speed of decision making appropriate? 
 
Decisions to return accommodated children home are based on social workers’ 
assessments of risks and needs and recommendations to statutory child care 
reviews and children’s hearings.  Careful consideration needs to be given as to 
whether sufficient and sustainable change has taken place within an acceptable 
timeframe, in terms of a child’s age and stage of development.  Guarding against 
over-optimism in response to short-term changes and very effective joint working 
between staff in children’s and adult services, particularly when parents are misusing 
alcohol or drugs, are critical to ensuring competent decision-making and reduction of 
risk.  
 
An increase in the use of kinship carer placements for children unable to live long-
term with their parents has not been matched with better permanency planning.  
There is some evidence that sustained management monitoring is beginning to 
reduce delays in decision-making for some children requiring permanent 
placements, particularly babies and very young children being placed for adoption.  
There are examples of local authorities where creation of a specialist post or teams 
is proving highly effective in providing the expertise and dedicated time and 
resources needed to progress permanency plans more speedily and improve the 
prospects of positive outcomes for children.  Nonetheless, scrutiny of social work 
services has found permanency planning is still taking too long for the growing 
number of children looked after away from home.  Providing appropriate security for 
older children who are unable to return home is proving challenging in many cases.  
It is not yet clear what impact new adoption legislation is having on reducing delays 
in permanency planning for children. The Scottish Children’s Reporter Administration 
report on Care and Permanence Planning provides a helpful evidence base for 
current practices in permanence planning. 
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Where a child has been returned to the family home, what type of support is 
most effective in ensuring that the child will enjoy greater stability and 
security? 
 
Recent longitudinal research in England has found that two-thirds of children 
accommodated for reasons of abuse and neglect who then returned home 
subsequently required to be accommodated once more.  It is not known whether 
these findings would be replicated for children in Scotland. This will be a focus of the 
new model of scrutiny for children’s services as part of evidencing outcomes for 
children and young people 
 
Through scrutiny, we know that in most cases, returning children home successfully 
and maintaining them at home in improved circumstances requires intensive support 
over a lengthy period of time.  Such major transitions for a child need to be carefully 
planned and managed.  Inspection findings confirm the benefits of the following: 
 

 home visiting services to provide ongoing advice and guidance;  

 opportunities for respite, for example, through returning for occasional 
weekends to the previous foster placement;  

 financial support to enable the child to continue for example with interests and 
activities taken up while being accommodated or to offset a reduction in the 
standard of living to which they may have become accustomed; and   

 continuity of relationships for the child and their family with foster carers and 
residential staff with whom they have established trusting relationships. 
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Care Inspectorate: additional submission 
 

This supplementary submission by the Care Inspectorate is based on findings from 
joint inspections of services to protect children.  It is provided at the request of the 
convener as outlined in the statements made in italics below.  
 
A number of responses to the call for evidence expressed the view that an 
existing barrier to good outcomes being delivered for looked after children is 
the issue of allocation of resources by local authorities, particularly in relation 
to the availability of placements.  Concerns were raised that the high cost of 
removal from the family home has resulted in fewer children being removed. 
 
Inspectors found no evidence that budgetary constraints resulted in decision-making 
leading to fewer children being accommodated away from home.  This reflects 
Scottish Government annual statistics on looked after children which show an 
increasing trend year on year in the numbers of accommodated children. However, 
our submission highlighted the need  

 to strengthen the alignment between spend on children’s services and what 
makes for good outcomes; and  

 for significant improvement in the effectiveness of strategic planning and 
commissioning in children’s services to achieve best value. For example, in 
the availability of suitable residential and foster placements. 

 
A further barrier identified in written evidence was that of inconsistencies in 
decision-making across the country and between agencies.  A common 
concern raised in evidence was that the thresholds for intervention by 
agencies varied depending on the geographical area and depending on which 
agency was involved. 
 
Our findings identify significant variability amongst staff making recommendations to 
accommodate children both within social work services and on a multi-agency basis.  
However, we are unable to relate these to any specific factors such as geography or 
agency involvements.   
 
In a few council areas, managers across services have  

 worked effectively together to agree criteria for accommodating children 
based on best evidence about what constitutes good enough parenting; and 

 developed robust quality assurance processes to review recommendations to 
accommodate children. 

 
We found that this led to improvements in the quality and consistency of decision-
making.  
        
An overarching recurring theme in evidence was the length of time it can take 
before children are in a permanent and stable environment.  A number of 
reasons, including the issues mentioned in the previous two paragraphs, were 
suggested as leading to delays. 
 
The main reasons we have identified for the length of time it can take for children to 
be placed with new families are delays in decision-making to go for permanency and 



Agenda item 2 EC/S4/13/11/1 

17 
 

in completion of assessment reports for children to be registered with fostering and 
adoption panels.  In our submission, we commented on uncertainty as to the impact 
of recently implemented adoption legislation in speeding up decision-making 
processes in the children’s hearing system and courts. 
 
We have observed the following aspects of good practice helping to reduce delays in 
permanency planning 

 improvements in the quality and timeliness of assessments of risks and needs 
and the effectiveness of planning and decision-making for individual children; 

 rigorous support and challenge by first line managers to help staff look 
critically at their practice in determining whether or not to work towards 
returning children home; 

 availability of specialist legal advice and guidance to support the preparation 
and submission of court reports; 

 sustained management monitoring and proactive oversight by fostering and 
adoption panels; 

 specialist posts or teams of social workers with expertise in permanency 
planning 

 children’s panel members who are competent and confident in making 
decisions about permanency  

 
The Committee would be grateful if you could provide it with more detail on 
the barriers that remain in providing good quality assessments. 
 
In our submission we stated that timely and appropriate recommendations to 
accommodate children away from home are dependent on high quality evidence 
based assessments of risks and needs.  
 
Assessments of risks and needs are informed by chronologies of significant events 
in a child’s life.  We have found variability in the effectiveness of chronologies as a 
tool to support assessments of risks and needs to inform decisions about 
accommodating children away from home.  When thorough chronologies are 
compiled, these enable staff to identify patterns of risk rather than treating each new 
concern in isolation.  In particular, patterns of accumulating concerns about children 
experiencing neglect and domestic abuse.   
 
Overall, initial risk assessments in response to child protection concerns have 
improved resulting in children being accommodated appropriately and without delay.  
Pre-birth assessments are more timely supporting effective intervention to reduce 
risks prior to babies being born and to determine when it is necessary to 
accommodate babies at birth.  However, the quality of comprehensive assessments 
of risks and needs remains too variable.  Staff across services are increasingly using 
standardised assessment formats based on the Getting it right for every child 
National Practice Model.  This is helping them to develop a shared understanding 
and language to develop their assessment skills.  Some health visitors and school 
nurses produce helpful assessment reports and are becoming more confident about 
submitting these to decision-making meetings including children’s hearings.  Those 
working in early years services often provide detailed assessment reports based on 
careful observations and consideration of children’s needs in the round.  However, 
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assessment reports of school-aged children sometimes focus too narrowly on 
attendance and behaviour when children are well known to education staff.   
 
Recommendations to accommodate children benefit from some high quality 
comprehensive assessments by social workers.  These gather information from all 
relevant sources, clearly discuss the nature and extent of risks and needs and 
analyse their impact on children’s day-to day safety and well-being.  However, fully 
integrated assessments are at an early stage of development.  Assessments of 
children experiencing long term neglect and domestic abuse rather than incidents 
resulting in child protection investigations are often less rigorous.  Poorer quality 
assessments are too descriptive and do not take full account of historical 
information.  Risk factors are listed in a superficial way.  Insufficient consideration is 
given to parent’s capacity to sustain any change or improvement in response to the 
help they receive.  Family assessments, where brothers and sisters live together, do 
not always consider fully the needs of individual children.  Some social work services 
have improved the quality of assessment reports provided to children’s reporters and 
panel members and reduced delays.  However, further improvement is required to 
meet agreed timescales routinely.  Effective liaison between social work managers, 
children’s reporters and panel chairs is helping to support more consistent 
assessment, recommendations and decision-making in some areas.  There is 
variability in the quality and timeliness of assessments of kinship carers to ensure 
their suitability to care for children in the longer term.   
 
Parenting assessments are helping mothers and fathers to reflect on their own 
experiences of being parented and their approaches to child development.  These 
enable staff to support them in taking better care of their children.  Addiction staff are 
increasingly involved in sharing information routinely about parental substance 
misuse to inform ongoing risk assessments.  However, joint assessments with social 
workers are not common practice.  Staff use a variety of different assessment tools 
effectively in some areas to help them gain a better understanding of children’s 
needs when there are complex factors associated with reducing risks and meeting 
needs.  Staff who primarily work with adults greatly assist in undertaking joint 
parenting assessments for those with dependent children affected by learning 
disability or mental illness.  However, these are not always carried out when needed 
to inform decision-making. 
 
Examples of good practice in early support for vulnerable children and 
families identified across Scotland 
 
34 examples of good practice in support for vulnerable children and families were 
identified and validated during joint inspections of services to protect children.  These 
were highlighted in the good practice section of published reports of joint inspections 
of services to protect children with further details made available on the internet.  
Information is provided in the attached table with hyperlinks to the appropriate 
website. 
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Local authority Good practice example 
1 

Good practice example 2 Good practice 
example 3 

Website 

Aberdeen City Helping parents to 
encourage their children's 
development through the 
Parents as Early 
Education Partners 
(PEEP) 

  http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=454&Itemid=378  

Aberdeenshire Peer Listening which 
provides effective 
emotional support for 
children and young 
people in five schools 
across the council area. 

Time Out for Teens which 
helps parents understand 
and meet the needs of their 
teenage children better and 
helps reduce conflict at 
home. 

 http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/AberdeenshireCouncil.
asp  

Angus Help and support 
provided to children and 
families affected by 
parental substance 
misuse through the Link-
Up Initiative. 

  http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=455&Itemid=378  

City of 
Edinburgh 

Growing Confidence is a 
training programme for 
staff, children and their 
parents which promotes 
positive mental health and 
well-being in children. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/EdinburghCouncilThe
Cityof.asp  

Dumfries & 
Galloway 

Parents as First Teachers 
home support programme 
successfully promotes 
parenting skills in families 
from pre-birth to when 
children are 3 years old. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/DumfriesandGalloway
Council.asp  

East Ayrshire Services and 
opportunities which make 
a positive difference to the 
lives of young carers 
affected by parental 
substance misuse. 

The Solihull Approach to 
developing parents 
confidence and skills in 
caring for children aged 0-5 
years: Staff effectively 
supporting parents to 
develop their confidence 
and skills in caring for pre-
school aged children. 

 http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/EastAyrshireCouncil.a
sp  

East 
Dunbartonshire 

The work of the 
Befriending Scheme in 
increasing children’s 
confidence through safe 
and positive relationships. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/EastDunbartonshireCo
uncil.asp  

East Lothian Improving the skills and 
confidence of new 
mothers who were 
previously looked after 
children through the 
Vulnerable Young Mum's 
Group 

  http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=457&Itemid=378  

http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=454&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=454&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=454&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=454&Itemid=378
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/AberdeenshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/AberdeenshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/AberdeenshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/AberdeenshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/AberdeenshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/AberdeenshireCouncil.asp
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=455&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=455&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=455&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=455&Itemid=378
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EdinburghCouncilTheCityof.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EdinburghCouncilTheCityof.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EdinburghCouncilTheCityof.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EdinburghCouncilTheCityof.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EdinburghCouncilTheCityof.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EdinburghCouncilTheCityof.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/DumfriesandGallowayCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/DumfriesandGallowayCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/DumfriesandGallowayCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/DumfriesandGallowayCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/DumfriesandGallowayCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/DumfriesandGallowayCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastDunbartonshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastDunbartonshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastDunbartonshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastDunbartonshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastDunbartonshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastDunbartonshireCouncil.asp
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=457&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=457&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=457&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=457&Itemid=378
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East 
Renfrewshire 

What About Me? Project 
enhancing the 
experiences of children 
affected by parental 
substance misuse. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/EastRenfrewshireCou
ncil.asp  

Falkirk The development of the 
Intensive Family Support 
Service (IFSS) helps 
young people to receive 
specialist support without 
having to live outwith their 
own homes. 

  http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=458&Itemid=378  

Glasgow Stepping Stones Family 
Sessions which helps 
parents of very young 
children to enjoy playing 
with, and caring for them. 

Rosemount Lifelong 
Learning Family Link 
Service which supports 
children and families 
affected by drugs and 
alcohol misuse so that they 
can have an improved 
standard of life and 
improved life chances 

 http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=460&Itemid=378  

Highland Using police child concern 
forms to share information 
which helps meet 
children’s needs at an 
early stage. 

The work done by 
children’s services workers 
to support families. 

 http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/HighlandCouncilThe.a
sp  

Moray Effective partnership 
working between Moray 
Integrated Drug and 
Alcohol Service (MIDAS), 
social work staff and 
health colleagues which is 
helping to reduce risks to 
children affected by 
parental substance 
misuse. 

Parenting Assessment 
Manuel 3.0 (PAM) 
assessments are helpfully 
supporting and improving 
parents’ skills and 
confidence in caring for 
their children. 

 http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=494&Itemid=378  

North Ayrshire Improving home security 
arrangements for adult 
and child victims of 
domestic abuse. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/NorthAyrshireCouncil.
asp  

Orkney The Triple P Project which 
is increasing the 
confidence and skills of 
parents to protect and 
care for their children. 

The RESPECT programme 
which is raising awareness 
among children of domestic 
abuse. 

 http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/OrkneyIslandsCouncil.
asp  

Perth & Kinross Improving the well-being 
of children affected by 
parental substance 
misuse. 

Helping children and young 
people to develop a sense 
of well-being and to be 
more resilient, confident 
and successful through the 
Bounce Back programme. 

Providing young 
people with 
easy access to 
a range of 
services to 
promote their 
health and well-
being through @ 
Scott Street. 

http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=464&Itemid=378  

http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastRenfrewshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastRenfrewshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastRenfrewshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastRenfrewshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastRenfrewshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/EastRenfrewshireCouncil.asp
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=458&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=458&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=458&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=458&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=460&Itemid=378
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http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=494&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=494&Itemid=378
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/NorthAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/NorthAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/NorthAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/NorthAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/NorthAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/NorthAyrshireCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/OrkneyIslandsCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/OrkneyIslandsCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/OrkneyIslandsCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/OrkneyIslandsCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/OrkneyIslandsCouncil.asp
http://www.educationscotland.gov.uk/inspectionandreview/reports/othersectors/servicesforchildren/OrkneyIslandsCouncil.asp
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=464&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=464&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=464&Itemid=378
http://www.scswis.com/index.php?option=com_docman&task=cat_view&gid=464&Itemid=378
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Scottish Borders Addiction Family Service 
improving the lives of 
children affected by 
parental substance 
misuse 

A multi-agency co-located 
team approach providing 
effective help to vulnerable 
pregnant mothers and 
reducing risks to their new-
born babies 

 http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=471&Itemid=378  

Shetland Early identification and 
co-ordination of support 
for vulnerable children 
through the Getting it right 
for every child (GIRFEC) 
group. 

  http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=473&Itemid=378  

South Ayrshire Crossing boundaries in 
Girvan: Health, education 
and social work staff 
working together to 
ensure the most 
vulnerable young children 
get the best possible start. 

School Nurse drop-in: 
Providing young people 
with easy access to sexual 
health advice and support 
to promote their physical 
and emotional well-being. 

 http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=479&Itemid=378  

South 
Lanarkshire 

Practical help and support 
provided by staff to 
improve the skills and 
confidence of new 
mothers through the First 
Steps Programme. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/SouthLanarkshireCou
ncil.asp  

Stirling Time4Us which helps 
improve relationships and 
parenting in families 
affected by substance 
misuse. 

  http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/StirlingCouncil.asp  

West 
Dunbartonshire 

Support to children and 
families: The Community 
Planning Partnership’s 
approach to improving 
outcomes for vulnerable 
children and families. 

  http://www.scswis.com/i
ndex.php?option=com_
docman&task=cat_view
&gid=485&Itemid=378  

West Lothian Safer Streets Initiative 
which is providing a quick 
and effective response to 
child and adult victims of 
domestic abuse. 

Operation Floorwalk which 
is successfully tackling 
under-age drinking. 

 http://www.educationsco
tland.gov.uk/inspectiona
ndreview/reports/others
ectors/servicesforchildre
n/WestLothianCouncil.a
sp  
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Scottish Social Services Council (SSSC) 
 
The role of the Scottish Social Services Council 
The Scottish Social Services Council (SSSC) welcomes the opportunity to give 
evidence to the Education and Culture Committee’s Inquiry into decision making on 
whether children should be taken into care. 

 
The SSSC was set up under the Regulation of Care (Scotland) Act 2001. We are 
responsible for registering and regulating people who work in social services, and 
regulating their education and training.  Our work will increase the protection of 
people who use services by ensuring the workforce is properly trained, appropriately 
qualified and effectively regulated.   The SSSC registers and regulates all residential 
child care workers. 

 
Our aims are to protect people who use services, raise standards of practice and 
strengthen and improve professionalism in the workforce.  

 
The SSSC’s Register is qualifications-based so that workers either have to hold a 
specified qualification, or agree to achieve a specified qualification by a particular 
date. 

 
The SSSC must be satisfied about an individual’s good character, conduct and 
competence before the individual will be registered. Complaints that raise issues 
about a worker’s suitability can result in a worker being removed from the Register, 
or having conditions imposed such as training in a particular area. 

 
In our workforce development and planning role we have developed a range of 
resources to ensure the social service workforce is competent, confident and able to 
meet the needs of people who use services and their carers. 

 
The SSSC also has in place a Code of Practice that all social service workers must 
follow.  Social service workers must: 

 

 protect the rights and promote the interests of service users and carers 

 strive to establish and maintain the trust and confidence of service users and 
carers 

 promote the independence of service users while protecting them as far as 
possible from danger or harm 

 respect the rights of service users whilst seeking to ensure that their 
behaviour does not harm themselves or other people 

 uphold public trust and confidence in social services 

 be accountable for the quality of their work and take responsibility for       
maintaining and improving their knowledge and skills. 

 
RESPONSE TO QUESTIONS 
Having set our role and areas of expertise we have responded to questions one, four 
and five. 
 
Are decisions made on the basis of a clear, fully developed and agreed 
evidence base that demonstrates what is most effective for children and their 
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families? Do all those involved in the decision-making process share common 
standards of training, knowledge and practice? 
 
It is the responsibility of a local authority to remove a child from her/his birth family, 
but the decision is often taken jointly with a multi-agency team of people supporting 
the child and their family or at a Children’s Hearing.  The people involved will be 
trained in different disciplines.  In relation to the range of professionals involved in 
the decision making there are currently no common standards of training, knowledge 
and practice.  

 
The Looked After Children-Strategic Implementation Group (LAC-SIG) considered 
the shared common standards of training, knowledge and practice of those involved 
in the decision making process. Whilst those involved in the process may be 
operating at a similar academic level they may have different areas of focus. There 
would seem to be continued scope for all agencies to share common learning and 
development on the complexity of issues when a child is removed from the family 
home. Areas of joint learning and development for staff may include such elements  
as: early intervention, work with families as well as children/young people, the social 
and educational needs of those who are at home, use of respite resources, areas of 
support for family members. 

 
In relation to professional judgement, it is important to note that this does not mean 
that every professional would make the same decision given the same 
circumstances (in the most serious cases it is likely the same judgement would be 
made).  This is why professional development, which is supported by the Post 
Registration Training and Learning Requirements (PRTL) of the SSSC is so 
important.  It is the on-going experiential learning and reflection on practice through 
supervision that has the most impact on decision making. 

 
The proposed changes in the Scottish Vocational Qualifications  (SVQ)framework 
currently being considered by the SSSC and awarding bodies in Scotland would 
result in a children/young people award rather than the current framework of having 
two awards - SVQ Health and Social Care (Children and Young People) and 
Children’s Care Learning and Development. Employers have indicated that this 
would provide for a more flexible social services workforce with shared common 
aspects of learning and development. 
 
The recent work on the Common Core of Skills, Knowledge & Understanding and 
Values for the Children’s Workforce in Scotland may also provide scope for greater 
cohesion in learning for those involved in decision making. GIRFEC must underpin 
all of the above. 
 
Through our conduct hearings we are able to identify any themes emerging within 
the sector and feed these into Higher Education Institutions (HEIs) for consideration 
of how they can be reinforced as part of the graduate and post graduate social work 
training programme.  We also encourage employers and workers to look at the 
outcomes of conduct hearings to consider if there is any learning that is relevant to 
their own practice. 
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What evidence is available to demonstrate that children who are removed from 
the family home enjoy better outcomes than they otherwise would have had? 
 
One of the aims of regulation is to increase the number of qualified social service 
workers.  Evidence shows that having qualified staff leads to better outcomes for 
children.  Therefore, the requirements for all registered workers to continue to 
improve their practice through gaining a qualification and PRTL should result in 
improving outcomes for looked after children.   

 
How are decisions made on whether a child, once removed from the family 
home, should be returned to that home, or removed permanently? Is the speed 
of decision making appropriate?  
 
In the context of the work of the SSSC and our expertise, one of the issues that we 
would like to highlight is in the training and continuing development of   social service 
workers. As already highlighted, it is usually a multi-agency group that will make the 
decision to remove a child from their family home.  For social service workers the 
important skills they require are in assessment so they can gather and contextualise 
the right information to inform decisions.  This reinforces the need for social workers 
to continue to improve and reflect on their practice.  
 
Conclusion 
 
There are many agencies and professionals involved in the decision to remove a 
child from their family home.  Therefore it is vital that the role of professionals such 
as teachers, health visitors and decision makers such as sheriffs and children’s 
panel members are included in the remit of this Inquiry.  The most important factor is 
that the child should be at the centre and their needs should always come first. It is 
up to the people making decisions that they do this to ensure the best outcomes for 
looked after children. 
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Education and Culture Committee 
 

11th Meeting, 2013 (Session 4), Tuesday, 16 April 2013 
 

The Royal Charter – the implications for Scotland 
 
Clerk’s note  
The Committee will take evidence from two panels on the implications for Scotland of 
the Royal Charter.  The following written submissions have been received: 
 

Panel 1 
Lord McCluskey       Page 3 
Campbell Deane      Page 7 
 
Panel 2 
Dr Eamonn O’Neill      Page 12 
National Union of Journalists    Page 21 

 
Biographies of all those giving oral evidence to the Committee are provided below: 
 

PANEL 1 

The Rt Hon Lord McCluskey, Chair of the Expert Group on the Leveson Report in 
Scotland.  Lord McCluskey also served as the Solicitor General for Scotland from 
1974 to 1979 and in 2000 he retired as a Senator of the College of Justice.    

David Sinclair, Member of the Expert Group on Leveson in Scotland.  He has also 
been Head of Communications at Victim Support Scotland since 2006, is a former 
Assistant Editor of The Herald, having worked there from 1975-2006 and was 
President of the National Union of Journalists in 1990-91. 

Campbell Deane, Partner at Bannatyne Kirkwood France & Co. Solicitors, where he 
is Head of the Media and Entertainment Department.  He specialises in defamation, 
contempt of court and Press Commission Complaints. 

PANEL 2 

Peter Murray, executive committee member and former president of the National 
Union of Journalists (2009-11). Based in Glasgow, he has over twenty-five years of 
experience as a journalist and producer with the BBC and remains an active 
supporter of labour movement campaigns. He is currently co-editor of UnionNews. 

Dr Eamonn O’Neill, Lecturer in Journalism & English and Programme Director of 
the MSc in Investigative Journalism at the University of Strathclyde. His investigative 
productions focussed on crime, intelligence, terrorism and the miscarriage of justice 
have been lauded nationally and internationally. 
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In addition, for ease of reference, links to the Leveson Inquiry report, the report from 
the Expert Group on the Leveson Report in Scotland and the draft Royal Charter are 
provided below: 
 
Leveson Inquiry Report: 
http://www.levesoninquiry.org.uk/about/the-report/  
 
Expert Group on the Leveson Report in Scotland: 
http://www.scotland.gov.uk/Publications/2013/03/5750  
 
Draft Royal Charter on self-regulation of the press: 
https://www.gov.uk/government/publications/leveson-report-draft-royal-charter-for-
proposed-body-to-recognise-press-industry-self-regulator  
 

Jonas Rae 
Committee Assistant  

11 April 2013 

  

http://www.levesoninquiry.org.uk/about/the-report/
http://www.scotland.gov.uk/Publications/2013/03/5750
https://www.gov.uk/government/publications/leveson-report-draft-royal-charter-for-proposed-body-to-recognise-press-industry-self-regulator
https://www.gov.uk/government/publications/leveson-report-draft-royal-charter-for-proposed-body-to-recognise-press-industry-self-regulator
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Lord McCluskey 
 
The following submission consists of two letters submitted by Lord McCluskey to the 
Scotsman, published on Friday 22 March and Tuesday 26 March respectively. 
 
Letter one 
Brian Wilson’s article in Wednesday’s Scotsman  (“Salmond hoist by his own 
petard”) is inaccurate in three important respects. 
 
The First Minister did NOT want the McCluskey Report to be “rushed out” on Friday. 
The decision to publish the report then was taken unanimously by the members of 
the Expert Group, not by Mr Salmond. We asked officials to tell him that we intended 
to publish on 15 March. Through officials, he asked us to delay publication until the 
end of the month. We refused because we had completed our work. The First 
Minister then telephoned me personally on Wednesday 13 March and again asked if 
we would delay publication until 25 March, as he understood that the London talks 
were making progress. I declined to authorise any delay, as our decision was clear 
and unanimous: incidentally we had not been invited to take part in the London 
discussions. The First Minister reluctantly accepted our decision recognising that we 
were an independent expert group and the decision was for us to make. 
 
The second misleading error in the article is the suggestion that the First Minister set 
up the Expert Group because of his view that the Scottish press should be subjected 
to a fundamentally different form of regulation from the rest of the UK. That is simply 
not true. The reason why it was essential for the Scottish Government to obtain 
separate Scottish expert advice was that Lord Justice Leveson himself said so: cf. 
Vol I, page 49. Leveson was right, because, as he acknowledged, Scots law differed 
from English law in several vital respects. In particular, the “carrots and sticks” that 
he suggested as inducements for publishers to subscribe to the proposed regulatory 
system were not available in Scots Law. There was no suggestion or hint to us from 
the First Minister, or anyone else, that we should recommend a separate, different 
Scottish system for press regulation. Nor did we do so.  
 
We said expressly that the legal differences did not make it necessary to have 
different regulatory frameworks for different parts of the UK.  We added, however, 
that, “If the London negotiations fail to produce the necessary statutory underpinning 
for a Leveson-compliant Regulatory Body, then Scottish Ministers may consider 
introducing legislation separately to ensure that those resident in Scotland can be 
adequately protected from abuse of the kind that the (Leveson) Inquiry identified and 
examined.” Incidentally, the press abuses affected many resident in Scotland, not all 
well-known victims. Perhaps the most disgraceful example was the treatment by the 
Glasgow Herald of the Watson family after the murder of their young daughter, 
Diane, in 1991: Leveson refers to it only briefly. 
 
The third error is the assertion that the Expert Group recommended that the new 
regulatory system required “compulsory registration and regulation of every 
significant publisher of news, both in print and online”. On the contrary, we reached 
the view that Leveson’s hope -- that “all significant news publishers” would voluntarily 
sign up to regulation -- was unrealistically optimistic, not least because some had 
already stated publicly that they would not “register” with the new body. So we 
suggested that the better way to achieve what Leveson recommended, namely 



Agenda item 3 EC/S4/13/11/3 

4 
 

coverage of “all significant publishers”, was to follow the normal legislative method, 
illustrated by the Contempt of Court Act, or even the Road Traffic Acts. That method 
is (1) to identify the behaviour that is to be curbed (2) to make it unlawful for certain 
persons to engage in that behaviour (3) to specify the persons or bodies that are 
prohibited from engaging in that behaviour. In the case of the Contempt of Court Act, 
the rules are against prejudicing the administration of justice; they apply to 
“publications”, in whatever form, addressed to the public. In the Road Traffic Acts, 
the rules apply to those who drive motor vehicles on public roads. Because we 
believed that the Leveson voluntary “opt in/opt out” system would not work, we 
recommended that the better course was enact a general law (1) to make it 
effectively unlawful to breach the Editors’ Code of Standards, and (2) to impose on 
“news-related publishers” a legal duty to observe that Code. The Editors’ Code is 
devised by the newspaper Editors themselves. The new Code is to be the same as 
the old PCC Code. 
 
The defining of “news-related publishers” for this purpose is difficult. So we gave 
examples of how it was done in other countries, including Ireland. In our draft Bill we 
adopted virtually the DCMS definition that now appears in the agreed draft Royal 
Charter, but we made it absolutely clear that it was for the legislature, not us, to 
decide how wide or narrow the definition should be. So there is no question of 
“compulsory registration” as Brian Wilson maintains. Nor is it “just a question of 
semantics” as the Editor of the Scotsman, Ian Stewart, described it to me personally. 
 
The point can be illustrated by looking at the regulation of complaints against 
practising lawyers enacted by the Scottish Parliament. Parliament decided there 
should be a new system for dealing with complaints, a system that the public could 
have faith in. So Parliament created a new independent system applicable to all 
lawyers. Practising lawyers can’t opt out. They all have to pay the cost of running it. 
 
The new press regulatory system that Leveson - and we - recommended is 
effectively a complaints system to replace the one operated by the failed Press 
Complaints Commission. Why should press publishers notoriously guilty of atrocious 
behaviour have the right to opt out of a system that applies a Code written by the 
press themselves? 
 
It was not the McCluskey Report that said the new system should be “compulsory”: it 
was the Prime Minister, David Cameron, who said, on oath, to Leveson on 13 June 
2012: “What we actually have to deliver is that it is compulsory and has all 
those things that I said [i.e. independence, penalties, compulsion, toughness, 
public confidence and all the rest of it]” 
 

Letter two 

On Friday 22 March you carried a report by Andrew Whitaker baldly stating that the 
McCluskey Report “could see journalists prosecuted for breaking the industry’s code 
of practice”. The headline said, “Peer defends prosecution of journalists who break 
editors’ code”. These statements are quite simply untrue. 
 
Of course, journalists can be prosecuted for committing the kind of crimes that 
Leveson and others have revealed: crimes like phone hacking, bribing police 
officers, corrupting public officials, committing fraud to gain access to people’s 
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medical records or bank details. These activities are prosecuted not because they 
are contrary to the Editors’ Code – though they are – but because they are crimes. 
 
The ‘Editors’ Code’, written by newspaper editors, approved by Leveson and 
adopted in the new Royal Charter, deals with improper and indefensible conduct by 
journalists such as improperly invading privacy when there is no “public interest” 
justification for doing so or by publishing inaccurate and damaging stories. Much of 
this type of conduct, however reprehensible, is not criminal and no one suggests that 
journalists should be prosecuted for engaging in it.  What Leveson, and our Report, 
advocated was that a new Regulatory Body should replace the failed Press 
Complaint Commission. The PCC failed, not because the Code was faulty, but 
because the press treated it with contempt and the PCC did not enforce it. The new 
body is to deal with complaints and have the right to order offending publications to 
make amends to the victims – such as the McCanns or the Watsons - by, for 
example, publishing corrections and apologies. One sanction proposed by Leveson 
would be the payment of a sum of money for serious or systemic breaches of the 
code. 
 
None of the rulings by the Regulatory Body would involve “prosecution”. 
Prosecutions are brought by the public prosecutor in the criminal courts. The public 
prosecutor would not be involved in dealing with breaches of the Editors’ Code. The 
sanctions imposed by the Regulatory Body would not be criminal sanctions. 
 
The McCluskey Report endorsed all of that. But it made one vital difference. Leveson 
said that all publishers should be encouraged to accept the jurisdiction of the 
Regulatory Body – but on a voluntary basis. Publishers were to be allowed to opt out 
of that jurisdiction. So it would be like joining a club and accepting its rules or 
refusing to join and not being bound by the rules. 
 
We thought that that would simply not work: some significant publishers had already 
said that they would not join; now many more are saying the same. 
 
So we proposed that publishers should not be asked to opt in or allowed to opt out of 
anything. Instead, we suggested that the Regulatory Body should be given a 
jurisdiction over the printed press, covering the papers and their news-related online 
material: we used the term “news-related publishers”. We pointed out that other 
types of electronic publication could be subjected to that jurisdiction but the decision 
on that were for the legislature to take, not us. 
 
What we recommended was that statute would declare that any material breach of 
the Editors’ Code would be deemed “unlawful”, not criminal. The Regulatory Body 
would then have the power to investigate the alleged breach and to impose a civil 
sanction – such as ordering the paper to publish a correction or apology. Nobody 
would be prosecuted for a breach of the Code. The Regulatory Body would have no 
power to prosecute in the criminal courts. 
 
In our legislation “unlawful” is not synonymous with “criminal”.  For an act to be made 
criminal the statute must first specify that committing the act constitutes an offence; 
and secondly prescribe an appropriate punishment. Andrew Whitaker appears to 
have misunderstood our use of the word “unlawful” and jumped to the false 
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conclusion that we were advocating prosecution of journalists for breaches of the 
editors’ code. We do no such thing. 
 
The article goes on to repeat the absurd – but often repeated - suggestion that our 
proposals “could prevent investigations such as that which lead to the exposure of 
the Westminster expenses scandal”. The fact is that the journalist who exposed that 
scandal was bound by the same Editors’ Code that is to apply in the future. I am not 
aware that anyone suggests that her investigation breached the Code, or that she 
was guilty of any crime.  
 
If she had breached the Code she would have had a perfect defence by founding on 
the “public interest justification” that Leveson, and we, strongly support. Leveson 
expressly says, “The code must take into account the importance of freedom of 
speech, the interests of the public (including the public interest in detecting or 
exposing crime or serious impropriety)….”.  That public interest defence is 
specifically written into the Editors’ Code itself [Clause 10] to allow and protect the 
use by journalists of  “Clandestine devices and subterfuge”. Even if a journalist were 
to commit a criminal offence to obtain information he or she can found on the “public 
interest” defence. One particular example of an express public interest defence is to 
be found in section 55 of the Data Protection Act 1998, which creates the offence of 
obtaining, disclosing or procuring personal data. Section 55(d) provides a defence, 
namely: "…that in the particular circumstances the obtaining, disclosing or procuring 
was justified as being in the public interest". 
 
The repeated suggestion by newspapers that the new system would have prevented 
the investigation of MPs’ expenses is just another example of the scare mongering 
that has marked the whole debate about the Leveson proposals.  
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Campbell Deane 
 
The following submission consists of an article submitted by Campbell Deane, 
published in The Journal of the Law Society of Scotland.  Also included is the 
responding article from Neil Walker, member of the Expert Group. 
 
Article by Campbell Deane 
The report of the McCluskey working group on implementing the Leveson 
report in Scotland has been much criticised, but fairly? The Journal presents 
the case for both sides, beginning with Campbell Deane, who argues that its 
proposals will damage the Scottish press 

 
On 8 March 2013, the expert panel under the chairmanship of Lord McCluskey, 
appointed to consider the Leveson recommendations in Scotland, reported its 
findings and recommendations. Without reform consensus in England, it seemed 
that Scotland would be going it alone in the battle to curb the supposed excesses of 
the newspaper industry. But while the McCluskey recommendations were being 
considered, all three parties in England reached agreement on a royal charter with 
accompanying statute. Scotland looked set to be brought under the UK umbrella, 
until the UK Parliament left the way open for Scotland to pursue its own regulation 
regime by amending the charter so that it only applied to England & Wales. Despite 
the likelihood of Scottish Government discussions with Westminster, there would 
appear to be too many legal and procedural differences to bring Scotland on board. 
As a consequence, the McCluskey recommendations require scrutiny. 
 
All-embracing 
One of Leveson’s most vexing issues was how to force newspapers to sign up to 
regulation. Regulation wouldn’t work if some newspapers opted out. There needed to 
be both an incentive and a deterrent to any newspaper that chose not to join. In 
England, the carrot and the stick lay in newspapers that opted out facing punitive 
damages in privacy and libel cases. Further proposals included those newspapers 
picking up costs, even in the event of successfully defending such claims. These 
arguments are to the fore in England, the thrust of them being that exemplary 
damages are not ECHR compatible and that the chilling effect on publication by fear 
of such sanction is not article 10 compliant. The draft Defamation Bill in England may 
have swayed Leveson in producing an English solution, but so far as punitive 
damages are concerned, Lord McCluskey rightly noted that punitive damages are 
not part of Scots law (Black v North British Railway Co 1908 SC 444). Having 
rejected the punitive damages carrot, and rather than formulating a strategy based 
on other incentives, he chose a pressgang rather than press reform. The solution 
was that everyone, including online users, was potentially in the club and nobody 
was opting out. It’s an interesting solution, but not without problems. Who exactly 
qualifies as a significant news publisher, in a no-opt-out system? I doubt that it was 
the intention that a 16-year-old publishing a blog on school dinners would be a 
significant news publisher. But the problem is that she might be, and someone has to 
make the decision. 
 
Flawed approach? 
In advancing the concept of identifying the behaviour, making it unlawful and 
specifying those to whom the prohibition applies, Lord McCluskey aligns the concept 
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with the processes followed under the Contempt of Court Act 1981. That legislation 
penalises publications which create a substantial risk of serious prejudice. But his 
methodology is to put the cart before the horse. Newspapers are not called to 
account in terms of contempt legislation to argue that they are not a significant 
publisher. They are called to account to argue that the mischief was not substantial. 
No matter which way, however, the proposal still involves argument as to whether 
the party was a publisher and whether publication was significant. Newspaper 
proprietors know only too well, and to significant expense (win or lose), that one 
judge’s contempt is another judge’s article 10 right. But more worryingly, it could cost 
the newspaper industry even when they are not party to the argument, since the 
recommendation is that while newspapers will pay for the system, others won’t. 
Likewise, the jurisdictional methodology does not sit well with internet publication. 
The “all publications and publishers” concept targets publication in Scotland or where 
it is primarily targeted at Scotland. Such a concept in the 21st century is horribly 
antiquated, and does not takeinto account the rights and remedies developed 
whereby a pursuer can sue in any jurisdiction where the libel was published (Shevill 
v Presse Alliance [1995] 2 AC 218), or indeed downloaded (Dow Jones v Gutnick 
[2002] HCA 56 (Australia)). The principle of primary place of publication in 
defamation actions in Scotland disappeared in 1995 (Foxen v Scotsman Publications 
Ltd [1995] EMLR 145; Lennon v Scottish Daily Record & Sunday Mail Ltd [2004] 
EMLR 332). 
 
Alternatives 
There were other options open. From experience, the most common defence now 
being advanced in Scotland in defamation proceedings is Reynolds privilege 
(Reynolds v Times Newspapers Ltd [2001] 2 AC 127, HL). Provided a newspaper 
follows the various principles of responsible journalism, it has a defence. It would 
have made sense to follow a variation of the Irish model, where a similar system 
operates. The court can enquire whether the journalist acted as a responsible 
journalist in a way that adhered to the code of conduct. If the newspaper has opted 
out, that would not be a factor that the court could consider. The McCluskey 
approach appears to pander to the need for retribution against the press without 
taking into account the damage that could do. At p 152 of his report, Leveson stated 
that “the Regulatory Model… should not provide an added burden to the regional 
and local press”. What is proposed does. It creates a burden on the press to fund 
online squabbles. 
 
Sins of others 
Lord McCluskey’s references to “intolerable intrusions upon the established rights of 
citizens” and “no one is above the law” read like a sentencing statement. This fails to 
understand that Scotland has not been tarred with the sins of London journalism. 
There has not been criminal enterprise through phone hacking, or any cases 
remotely comparable to Millie Dowler or Madeleine McCann. The implementation 
and framework solution should be proportional to the problem. That is not to say 
reform is not required. But what has been proposed goes beyond even Leveson’s 
deliberations. 
 
To create a system which financially penalises newspapers at a time of economic 
downturn can only lead either to sanitised news coverage through the chilling factor 
of fear of litigation, or indigenous Scottish titles going to the wall. The irony of 
tartanised English products permeating the Scottish market because of the financial 
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regulatory burden on Scottish titles should not be lost as part of this process. Then 
the Scottish titles really would pay for others’ sins. 
 
Article by Neil Walker 
Neil Walker, a member of the McCluskey expert group, defends its proposals 
against the charge that they pose a threat to press freedom. 
 
I have long been an admirer and supporter of the Scottish tradition of intrepid 
investigative journalism, dogged campaigning, and irreverent comment on the 
pretensions, evasions and silences of many who are prominent in public affairs. I am 
also a member of the expert group, chaired by Lord McCluskey, which reported on 
Leveson in Scotland. 
 
This report has been condemned by journalists, and some media lawyers, as 
presaging a totalitarian future and as a clear threat to the freedom of the press. How, 
then, can I square my opening sentence with my endorsement of the substance of 
the report? As an initial point to correct certain misunderstandings, our scheme is 
specifically opposed to registration, or any form of licensing of publishers, 
compulsory or otherwise. Instead, we favour a system in which no-one need seek a 
special permit to publish, but all relevant media organs are automatically and 
indefinitely covered by the specific and limited rules of the Leveson system. Some 
may view this as a worse form of compulsion. But what we are talking about here is 
the everyday “compulsion” of the law, to which most of us, including journalists in 
matters such as contempt of court, are subject in our work and other activities, by the 
very nature of what we do. It is normal for legal regulation not to allow opt-ins or opt-
outs from the relevant jurisdiction. So we propose no novel and oppressive 
regulatory form. What of the substance of our proposals? 
 
The real Leveson 
A good place to start is with what Leveson actually proposes. This, like the detail of 
our attempt to refine its implementation, has received curiously little attention in the 
heat of recent debate. Leveson recommended a dual framework for press regulation. 
First and foremost, there should be a new Regulatory Body, designed and funded by 
the press itself, strictly independent of government but with some press 
representation. This body would be responsible “for promoting high standards of 
journalism and protecting the rights of individuals”; in particular, for avoiding a 
repetition of the kind of incidents that led to Leveson’s appointment. 
 
A Standards Code would cover the same basic content as the existing Editors’ Code: 
intrusive investigation, respect for privacy, and reporting accuracy, but providing a 
fuller complaints, conciliation and remedies procedure than its predecessor. The 
focus of the new body would be on ensuring that individual organs of the press have 
their own adequate and speedy complainthandling process. But on the occasions, 
hopefully rare, where that does not suffice, it would have an independent complaint-
handling jurisdiction, with power to direct appropriate remedial action, including, as a 
last resort, the payment of financial sanctions.  
 
Its aim, in short, is not to muzzle the press in its vital tasks, and certainly not to 
extend the scope of unlawful behaviour, but to provide more effective means to 
ensure that it does not overstep the mark by the kind of behaviour that the Editors’ 
Code already roundly condemns. 



Agenda item 3 EC/S4/13/11/3 

10 
 

 
Leveson also recommended a Recognition Body, with the sole objective of ensuring 
that the Regulatory Body is fit for purpose, that the relevant self-regulatory 
mechanisms are in place, and that they cover all significant publishers. Unlike the 
Regulatory Body, this should be anchored in statute, signalling Parliament’s 
commitment to the system. 
 
Where McCluskey goes further 
We entirely support all of this. We also fully concur that the Recognition Body should 
be as independent of government and the press as the Regulatory Body itself. 
Hence our proposal that the appointment of any Scottish Recognition Commissioner, 
while formally by Scottish ministers, should be overseen by the Scottish Public 
Appointments Commissioner.  
 
Unlike Leveson, however, we concluded that no significant player should be allowed 
to opt out of the scheme. Looking to the past experience of the Press Complaints 
Commission and of similar bodies in Germany and elsewhere, a voluntary system 
would create perverse incentives. Those not willing to engage from the outset, as 
well as those who might lose their appetitefor engagement, could simply walk away. 
The Recognition Body, by Leveson’s own criteria, would simply not be able to certify 
as fit for purpose any Regulatory Body lacking key press organs. A voluntary system, 
in short, would be a standing invitation to throw a spanner in the works. That view 
has only been reinforced by the footdragging and backsliding evidenced by London-
based media since Leveson, and by the outrage directed at every recent proposal 
with which the press are not in full agreement. 
 
The other area in which much has been made of our departure from Leveson 
concerns our proposed definition of the press. Leveson targets all news and 
periodical publishers, including online. We use the same general approach, in so 
doing flagging up the difficult question of social media. Here there is a genuine 
regulatory dilemma, but not one we should run away from. 
 
Clearly not every amateur blogger or tweeter should be subject to complaint and 
possible sanction. Hard questions have to be addressed about who constitutes a 
relevant news-related publisher for these purposes. We do not pretend to have a 
definitive answer to this question, which, as we emphasise in the report, is ultimately 
one for the legislature (rather than the executive and its royal charter!). There will be 
difficult cases at the margins, but surely better an approach that looks to purpose 
and impact rather than form, and which anticipates the future shape of news 
production and dissemination. 
 
Human rights? 
We are accused of riding roughshod over human rights. What we try to do instead, in 
full compliance with the European Convention, is to find the right balance between 
different and equally vital rights – the right to freedom of expression and the right to 
privacy. The new code of practice, echoing the European Convention, will explicitly 
safeguard the role of the press in exposing crime or impropriety, protecting public 
health and safety, and preventing the public from being seriously misled. No 
journalist acting from these purposes, or otherwise in the public interest, will be any 
more liable to sanction under our proposed system than they are now. 
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The freedom of the press is so vital that any new regulatory model must be 
rigorously scrutinised in the round, not least by the press themselves – even as its 
co-authors. Appointments to the new bodies, the proposed content of the code, and 
the operation of the Regulatory Body should also be closely monitored. We would 
expect nothing less. But in so doing, we must surely acknowledge that we cannot 
deal in the language of absolutes. The regulation of the press is and always has 
been about the balancing of different goods rather than the continual reassertion of 
one. Statutory regulation does not tip the balance towards censorship: look at 
Denmark, where the press is one of the most robust in Europe. The devil is in the 
detail of regulation, not its vehicle. I suggest that our committee has taken seriously 
the rights of a free press and of private citizens alike and remained committed to 
finding the right balance. I think all its members, including the two lifelong journalists, 
pass that test, as do its proposals. We do not believe that they would have prevented 
the exposure of Keith O’Brien, or the breaking of any of the other recent stories of 
public interest which we have been accused of seeking to repress. Leveson remains 
a valuable piece of analysis, timely, well balanced and, for the most part, realistic in 
its practical assumptions. In trying to find a way of making it work, I believe we are 
truer to its underlying purpose than an approach that judges the adequacy of press 
regulation first and foremost in terms of its acceptability to those whom it is intended 
to regulate. No one else gets to be judged by that standard.  
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Dr Eamonn O’Neill 
 
The following submission consists of a chapter written by Dr Eamonn O’Neill, 
published in the book ‘After Leveson’ (edited by John Mair). 
 
A New Chilling Effect? Could Leveson lead to less investigative journalism being 
undertaken in the UK? 
 
Introduction 
The Leveson Inquiry’s report mentioned the phrase ‘chilling effect’ several dozen 
times in its text. This red-flag usage suggested an acute awareness amongst all 
sectors of those giving evidence to Leveson of the possibility that any perceived 
restrictions on the ability of the British press in all its forms, to carry out investigative 
journalism could have a detrimental impact on democratic society, the public 
sphere’s ability to examine itself and the quality of free speech. This is commonly 
referred to as the ‘chilling effect’1 and is almost exclusively used in connect with the 
genre of reporting known as ‘investigative journalism’, although it was mentioned 
more generally and perhaps most (in)famously by Education Secretary Michael 
Gove MP in early 2012 during a speech to journalists. 
 
This chapter tests the possible outcomes for investigative journalism in the UK 
following the Leveson Inquiry’s report against the multi-layered consequences which 
followed the Watergate investigation in the USA. The unpredictable nature of these 
events which played out across decades, indicate that McNair’s ‘Cultural Chaos’2 
theory is a useful concept to consider in relation to future events in the UK. 
 
The Leveson Inquiry’s relation to the ‘Chilling Effect’ 
Lord Justice Leveson’s Report3 seemed intensely aware of the impact new press 
regulation might have on the UK press’ ability to deliver robust investigative 
journalism above all else. The various participants in the inquiry also seemed alert to 
this matter and throughout the hundreds of pages of the final report delivered their 
evidence. These individuals came in all shapes and forms, identifying themselves 
with different corners of the debate and using the phrase in varying ways. Examples 
of these included the ‘publicist’ Max Clifford who said in evidence that he felt the 
Inquiry was having such an effect as to have thwarted the publication of stories 
which felt would otherwise have been in the headlines.4 
 
Clifford’s evidence was interpreted broadly as a good thing, insofar as it was 
assumed he was referring to potentially harmful stories which would have had a 
negative impact on the reputation of the British press. Indeed Leveson summed up 
Clifford’s contribution in warm terms. Implicit in these comments is the awareness 
that the Inquiry was even at a mid-stage of proceedings having an impact on 
‘investigations’ although the scope and quality of them was not discussed in detail.  
 
In February 2012 Education Secretary Michael Gove MP said “there is a chilling 
atmosphere towards freedom of expression which emanates from the debate around 
Leveson,”5 He then went on to argue that the focus should be on policing current 
laws which were “central to making sure that this country remains free” and that 
existing laws should be “upheld” and “policed” vigorously. Leveson registered 
subsequent displeasure at the remarks by such a senior Cabinet member whilst the 
inquiry was ongoing. This led to Prime Minister David Cameron, who appeared 
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before the inquiry later, to use the phrase himself to partially explain and express 
some inferred sympathy with Gove’s remarks, ““Well, we have a slightly different 
view. I mean, Michael comes from a print press background1. He was news editor of 
the Times. I think he’s right to make the point there is a danger if we don’t get this 
right, that you could have a chilling effect. We don’t want that. But we all put our 
points in our own way.”6 
 
The Inquiry also saw exchanges between News International lawyers and Leveson 
about the nature of the ‘chilling effect’ and theoretical implications of prison 
sentences handed down to those found to be breaking the law. The phrase was 
used out of its normal media context as first mentioned by Alex Jones in 1985 and 
instead applied in more broad and indeed less precise terms.7  This usage 
suggested that a ‘chilling effect’ generally speaking was a positive outcome for 
society which discouraged illegal behaviour by individuals being used by the press 
for nefarious access to, for example, private records. The phrase was uttered, in 
different forms, by others including Sir Christopher Meyer and Harriet Harman MP in 
their evidence and a range of others too. The issue of disclosure of sources by 
journalists and the European Court of Human Rights’ ruling referring to 
proportionality between the aim of the journalist and the matter being investigated 
was touched on also.8 Additionally, the issue of prior notification and the ruling 
relating to the Mosley case, after his unsuccessful appeal to the ECHR, ruled that 
this was good practice but not a legal requirement since to make it such might have 
a ‘chilling effect’ on journalism.9 
 
Leveson’s recommendations included the phrase as a touchstone for what his 
proposals for statutory underpinning to a new independent regulatory body would not 
do:  
 
As for the challenge that this goes too far, I simply do not accept that these 
provisions will have a chilling effect on free speech or press freedom.10 
 
Leveson went further and used the phrase again when referring in positive terms to 
the work done by Ofcom saying no-one suggested its work ever caused a chilling 
effect on broadcast investigations.11  
 
In his recommendations for ‘Voluntary Independent Self-Regulation’ Leveson states 
emphatically that:  
 
It safeguards press freedoms, will not chill investigative journalism [emphasis mine] 
that is in the public interest, and can command public confidence.12 
 
Investigative Journalism and the ‘Chilling Effect’ 
Although the phrase ‘chilling effect’ was first used in relation to investigative 
journalism in the mid-1980s, its roots reach back a decade earlier.  
 
The theoretical context for the usage of the term ‘investigative journalism’ is valuable 
for the contents of this discussion in relation to Leveson since different participants in 
the Inquiry used the term in diverse ways sometimes alluding to very unique 
interpretations. The straightforward ‘administrative’ classification of the genre 
assumes too much from the reader in terms of them understanding the internal and 
external at play for the practitioner. If no such drivers exist, then that in itself is of 
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note and should be explicitly explained by the authors of such studies. This rarely 
occurs however. Yet in the author’s experience, to undertake a practitioner role in 
investigative journalism requires professional stamina and a deeper understanding of 
the failures of most news provision. From the few available studies13 it seems the 
driving forces behind forging a career in this genre of journalism includes deeply held 
personal beliefs that it can be effective in scrutinising the powerful, acting as a 
watchdog for the weakest, and, creating positive social change by exposing 
wrongdoing and laying out facts and hidden motives for examination by the public. 
Ettema and Glasser14 provide a more comprehensive yet nuanced ‘normative’ 
theoretical backdrop between the practice cited in laudatory terms by Leveson and 
the examples cited here.15 This author agrees with their thesis of a ‘morally engaged 
voice’.16  
 
The generally-accepted high watermark for this kind of investigative journalism was 
The Washington Post’s Watergate investigation by reporters Carl Bernstein and Bob 
Woodward during the 1972-74 timeframe. The comparison between the corruption 
within the Nixon administration and the actions accrued out by sections of Rupert 
Murdoch’s staff from News International has not gone unnoticed by Bernstein who 
stated:  
 
For this reporter, it is impossible not to consider these facts through the prism of 
Watergate… All institutions have lapses, even great ones, especially by individual 
rogue employees—famously in recent years at The Washington Post, The New York 
Times, and the three original TV networks. But can anyone who knows and 
understands the journalistic process imagine the kind of tactics regularly employed 
by the Murdoch press, especially at News of the World, being condoned at the Post 
or the Times?17 
 
The Watergate reporting by the ‘Woodstein’ duo did not end neatly. The impact of 
their reporting does not have a neat linear upwards trajectory of positivity either. It 
could be argued that Watergate, in some ways, did more damage to investigative 
journalism in the long term than it did in providing a short term boost for the practice. 
The effect of Watergate in the three decades which followed its reporting by 
Woodward and Bernstein was to draw incoming fore from predictable (e.g. political 
opponents of the so-called ‘Liberal’ press personified in the eyes of enemies by JFK 
friend and Post Executive Editor, Ben Bradlee) and unpredictable (e.g. lawyers hired 
by the private sector who felt targeted by post-Watergate investigative reports) 
sources.  
 
One of the ‘myths’ which Schudson addressed in 1992 was the argument that 
journalism as a profession received a boost and that “Watergate led to a 
permanently more powerful, more celebrated, and more aggressive press.”18  This 
has been challenged on several levels. Firstly, strong anecdotal evidence, laid out by 
Schudson19 in his research, would seem to persuasively argue that the journalists 
who had covered the White House felt somewhat usurped by the investigative 
success of two, relatively-inexperienced reporters, in unravelling a top-level political 
story they’d apparently ‘missed’ despite it being under their noses. Secondly, as 
numerous authors have stated, the more aggressive reporting post- Watergate, 
tended to be only of surface-value, inasmuch as the ‘aggressiveness’ tone tended to 
be from on-screen reporters who often simply upped the volume level of their 
superficially aggressive shout-out questions (which often went unanswered) at press 
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conferences.20 Schudson21 characterises the press coverage of President Carter as 
being ‘devastating’ since the entire White House press corps was on high alert for 
another Watergate. No such scandal on the scale of Watergate ever unfolded during 
Carter’s term in office – apart from an alleged drugs scandal involving his Chief of 
Staff, Hamilton Jordan22 - but Woodward maintained that the man who had run 
successfully for office promising the American people, “I’ll never lie to you,” had in 
fact “broke his most basic promise made when he campaigned for the presidency. 
He did not always tell the truth.” 
 
The subsequent post-Watergate Reagan era was, indeed, marked out by the relative 
well-behaved attitude of the press to the administration, and inspired the writing of a 
book about the phenomenon aptly titled On Bended Knee. Although there was a 
perceived high-point for investigative journalism after Watergate, in many ways, the 
picture is far from straightforward. Whilst Woodward and Bernstein’s journalism 
pointed the way for investigations by congressional committees, it was the 
machinery of government which forced Nixon from office. If investigative journalism 
was temporarily emboldened, then evidence suggests that its targets were also 
ready to fight their corner. Libel cases and the awards given against media 
companies grew during the 1980-90s time-frame.23 The outcome of this was a 
‘chilling effect’ on the perceived post- Watergate aggressiveness of news 
organisations to investigative tough stories that had the potential to attract large libel 
lawsuits from their targets. Other issues also swarmed around investigative 
journalism too which might have further helped temperatures plummet. The cases of 
Cooke, Blair and Glass, would all feature in headlines down the decades. In all 
cases they were caught fabricating evidence in the course of their investigative 
journalism. Although the logic of ‘the exception proves the rule’ might be applied in 
all such cases, in reality, these instances are played out in the full view of public 
glare and wider scrutiny and the negative images stick in the collective psyche. This 
helped reinforce negative stereotypes that investigative journalism is an unreliable, 
under- scrutinized, under-resourced and even implausible form of journalism. When 
placed alongside the wholesale hacking which occurred under the auspices of the 
News of the World – and which Bernstein referred to in his own comparative analysis 
of the issue24 – these simply pale. The future impact the revelations we already know 
about and those which criminal trials still to be held may yet deliver, is not 
quantifiable but suffice to project they will be largely negative.  
 
The early 1980s saw something of a stagnation in the genre despite the glorification 
of the folk-hero model of the intrepid investigative journalist in films, books and TV 
series. One author has argued:  
 
In the post-Watergate years… the flaws of the press loomed larger because the 
power and the promise of a free press never seemed stronger. The press opened 
itself to renewed scorn among readers and listeners because of its arrogance and 
intractability.25 
 
Some clear similarities with the 2013 situation in the UK media are obvious. Between 
polls taken in 1980 and 1997-8, which posed the question, ‘How important do you 
think it is for the news to do this type of investigative reporting?’ respondents who 
thought it was ‘Very Important’ fell from 77.1% in 1980 to 31.8% in 1997-8.26 How the 
country and the industry will view the importance and need for investigative 
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journalism in the UK post-Leveson is not clear but it’s unlikely to fair much better 
than these figures indicate was the situation in the USA. 
 
Opposition to post-Watergate investigative journalism 
Additionally, threats and challenges to the investigative model which existed in the 
US pre-Watergate and immediately afterwards, emerged from interesting areas of 
society.  
 
In just one example of hard-hitting post-Watergate journalism, ABC’s Prime Time 
Live investigative programme sent undercover reporters to work at FoodLion stores. 
In the process they lied on the CVs and once in situ didn’t actually do the jobs they 
were hired to do, but instead spent their time gathering journalistic evidence of 
wrongdoing including old fish being washed in bleach and re-sold; rancid meat being 
sloshed in barbecue sauce to disguise the stink and then being repackaged; and the 
selling of old cheese which had been gnawed by rats which had invaded the store. 
After the programme was broadcast on ABC, Food Lion responded aggressively with 
a lawsuit claiming the documentary had been horrifically damaging to its reputation. 
The producers felt secure in the professional belief they were protected by the US 
First Amendment. They also felt the programme had a definite public interest core to 
it and the public-at-large would be swayed by the vigorous investigation into 
accepting the infractions they committed during production constituted the breaching 
of minor laws on behalf of a greater good. Food Lion maintained that it lost some 
$230m+ in stock value because of the broadcast. It took ABC to court and asked for 
a settlement in the region of $52m-$1bn in compensatory and punitive damages. 
The jury went on to find in Food Lion’s favour and decided the investigative current 
affairs show had committed ‘fraud, trespass, and breach of the fiduciary duty…’ 
during the making of its programme. The company was awarded $1,402.00 in 
compensatory damages and the sum of $5.5m in punitive damages (this was later 
reduced under appeal to $315,000).  The judge’s written comments in the court 
record were revealing and harsh. He stated that the purpose of Prime Time Live was 
to “capture the largest possible audience…” and that it wasn’t a “straight news” 
programme but instead featured “undercover… investigative… and inside” stories 
which were “sensational” in nature and were designed to attract high advertising 
ratings and awards. 
 
The judge focused narrowly on the fact ABC undercover reporters had obtained their 
jobs with the company by deceptive means; that they had selfish goals in mind (i.e. 
high ratings); and had essentially committed a break-in to the grocery- chain’s places 
of work in order to gather their material for the show. In the judge’s eyes, this allowed 
him to use an earlier judgement handed down by the Supreme Court which simply 
said that if this interpretation was applied, then the journalists in question were guilty 
of breaking general laws in the course of their investigations. The television station’s 
lawyers argued that First Amendment rights of a free press meant that their clients 
were acting in the greater public interest were rejected and judged not to be superior 
than the other general laws being broken.  
 
According to Winch in ‘Ethical Challenges for Investigative Journalism’ there was a 
mixed reaction to this verdict. Some news professionals readily threw their hands up 
in horror and argued that the judgement meant that the ‘messenger was being shot’. 
But a more interesting reaction, arguably, came from the foreman of the jury, who 
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stated that the jury wanted the investigative journalists to play fair and use only legal 
means to obtain their information.  
 
A further consequence of the Watergate scandal was the creation of the Office of the 
Independent Counsel (OIC) in the US. On October 26th 1978, President Carter 
ushered in The Independent Counsel Act, thereby empowering the Attorney General 
of the US, to request an outside prosecutor be appointed in special cases involving 
high government officials ‘where personal, financial, or political conflicts of interest’ is 
too great. Over a score of investigations by successive counsels have followed in the 
decades since the office was brought into being and its status was confirmed in a 
Supreme Court ruling in 1988.27 Yet the OIC came under enormous criticism for its 
perceived lackluster and slow investigation under Lawrence E. Walsh into the Iran-
Contra scandal, something the US press was itself criticized for missing in the first 
place. Walsh’s investigation lasted seven years and his final report was delivered 
only days before the 1992 Presidential election, eliciting such heated controversy 
from both the Republicans and the Democrats that the law relating to the Office of 
Independent Counsel was allowed to lapse for the two years which then followed. 
However in 1994, the newly-elected Democratic President Bill Clinton, kick-started 
legislation which ended this ‘lapse. Ironically, this raised even further the profile of 
the independent counsel who had already been appointed to examine the President 
and the First Lady’s financial affairs, former judge Kenneth Starr in the so-called real-
estate deal known as the ‘Whitewater’ inquiry during the same year.28 This inquiry 
later expanded its remit and managed to uncover the sexual relations which 
occurred between Bill Clinton and an intern, Monica Lewinsky. The majority of the 
reporting on this scandal however, used sources emanating from the OIC in one 
shape or form, rather than Watergate-era style ‘shoe-leather’ investigative reporting.  
 
Industry veteran Tom Brokaw stated:  
 
The difference between this [Clinton scandal reporting] and Watergate... is what I call 
the Big Bang Theory of Journalism. There’s been a Big bang and the media have 
expanded exponentially… Back then, you had no Nightline, no weekend Today or 
Good Morning America, no Internet, no magazine shows [except 60 Minutes], no C-
Span no real talk radio, and no CNN pr MSNBC or Fox news doing news all day… 
As a result of all that, the news process has accelerated greatly…29 
 
Post-Leveson Cultural Chaos 
Regarding ‘Cultural Chaos’ McNair argues that: 
 
In chaos science - the study of systems in nature such as the weather and the 
movement of tectonic plates - everything is connected and small happenings have 
big consequences. From the gentle beat of the butterfly’s wing grows the 
meteorological monster of Hurricane Katrina. This can be extended to today’s media 
environment of turbulence and volatility, in which news travels faster and further than 
ever before… Its roots lie first in the destabilising impact of digital communication 
technologies.30 
 
This concept may be applied to what will occur with investigative journalist in the UK 
post-Leveson. The events in the US post-Watergate, when the cultural omens 
looked good for the survival and growth of this kind of reporting underpin this 
assertion. The challenges to investigative reporting already looked at in this chapter 
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(e.g. corporate; legal; government statute) could not and were not, predicted, even 
by experienced players like Bradlee at the centre of this national drama. Later, when 
they themselves were caught in the first wave of digital reporting (e.g. Drudge and 
Lewinsky-Clinton scandal) many by their own admission (e.g. Brokaw) produced low-
quality reporting. All of this, created a prevailing culture amongst the public that this 
kind of reporting was not always welcome and a legal backdrop which ensured it was 
not always allowed to go unchallenged.  
 
This equation produced the post-Watergate ‘Chilling Effect’ on investigative 
journalism in the USA.  
 
The Leveson Inquiry’s report seemed wary from the outset about the chilling effect 
which it may bring about. Such awareness could never fully ensure the outcome 
because there were too many variables at play. As McNair said, ‘Everything is 
connected and small happenings have big consequences.’ 
 
Moreover, the Leveson’s Inquiry’s scant consideration of the role of the internet in its 
findings was commented on widely. Its omission of recommendations which took into 
account the fact that two of the world’s largest digital information providers and 
information traffic sources – Google and Twitter – existed outside direct UK control 
was startling. Merely trying to ring-fence digital platforms as some kind of extension 
of existing media groups was equally surprising. The non-stop evolution of digital 
mechanisms and devices for shifting all kinds of information meant that Leveson’s 
recommendations were, in some ways, being eroded and made redundant, before 
they’d even been implemented. It seems ridiculous that a scenario where a non-
domestic organisation is able to use a digital platform uncontained by national 
borders, might team up with a digitally-based, philanthropically-funded group, to 
produce powerful investigative journalism (think: Wikileaks 2.0 meets a UK version of 
ProPublica) was not considered by Leveson as realistic. In fact, the component parts 
for such a scenario already exist. Whilst many of his recommendations are already 
respected and adhered to by important companies producing ethical investigations, 
the reality is that the black-hole of his report’s conclusions on the internet does not 
address what the future may well bring. One example which gives traction to the 
Cultural Chaos concept is the recent BBC scandal involving an investigation in 
abuse by adults of children in carehomes.31 
 
Conclusion 
Leveson’s report correctly identifies the excellent work done by Nick Davies from 
The Guardian and recognises his initially lonely role in kick-starting the investigations 
into phone-hacking activities amongst sections of the UK press.  
 
Throughout the report it praises the past-work of investigative journalists like Davies 
and indicates repeatedly it wishes to encourage the continuance of such work. It 
recognised and identified various elements which might produce a socalled ‘chilling 
effect’ on this category of reporting and issued assurances that it did not foresee its 
recommendations bringing this about. The example of Watergate, perceived by most 
as a highpoint in investigative reporting, is instructive however in how difficult it is to 
predict what the fates have in store. This chapter has shown how it fell victim to the 
chilling effect in various forms through its own conduct and behaviour and also when 
it came under attack from various sources. Few who were core players in the 
process either saw these events coming or realised the long-term consequences 
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they would have. This is particularly true of the Clinton-Lewinsky scandal where a 
Democrat President fell under the scrutiny of a judge appointed to the Office of 
Independent Counsel, a special position created in turn – ironically – because of the 
failures of Watergate and mistrust of the Executive’s abilities to investigate itself.  
 
McNair’s thesis on ‘Cultural Chaos becomes even more pertinent as digital platforms 
and devices to engage with them, develop at a rapid speed. Reports like Leveson’s 
into press behaviour and ethics, whilst of huge significance, seem diminished by this 
evolution. The decision by him to not look at the matter of digital online issues 
related to his core brief, is regrettable. Recent examples, such as the BBC 
Newsnight scandal which led to the wrongful naming of an individual on the internet 
in relation to child abuse allegations, clearly indicate that Leveson’s 
recommendations do not comprehensively address the digital world outside major 
media groups in the UK. It is therefore instructive but not convincing to argue that 
taking into account the post-Watergate ‘Chilling Effect’ during the Leveson Inquiry, is 
enough to even partially protect robust investigative journalism in the future. The 
technology, approaches, platforms, cross-border initiatives and devices are changing 
too fast to foretell the outcome one way or another. Add to the mix the complex 
behaviour of human beings who will be central to such projects and the picture 
becomes, if it were possible, even murkier. 
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National Union of Journalists (NUJ) 
 
The following submission consists of two items submitted by the NUJ.  The first is a 
statement about the Royal Charter, the second is the NUJ’s closing statement to the 
Leveson Inquiry written by Michelle Stanistreet (NUJ General Secretary). 
 
Statement on the Royal Charter 
The National Union of Journalists is the voice for journalism and for journalists 
across the UK and Ireland working at home and abroad in all sectors of the media as 
freelances, casuals and staff in newspapers, news agencies, broadcasting, 
magazines, online, book publishing, in public relations and as photographers. 
 
The NUJ was founded in 1907 and has 30,000 members. 
 
Core Participant 
The NUJ was a core participant at the Leveson inquiry. The union has been engaged 
with the debate about how to achieve cultural change in the industry and we have 
supplied the NUJ’s summary of evidence from the inquiry to all members of the 
committee. 
 
The union welcomes the incorporation of several NUJ policies in the Royal Charter 
on Press Regulation, which sets out a framework for a new regulator. 
 
The union also welcomes the separate inquiry by The Expert Group on the Leveson 
Report, chaired by Lord McCluskey, as well as the Education and Culture 
Committee’s examination of the regulatory consequences in Scotland of both 
Leveson and the Expert Group. 
 
We welcome the priority given to press freedom in Clause 1 (1) of the draft bill as 
suggested in Appendix 3 of the McCluskey Report. 
 
The Royal Charter sets up a recognition panel that is independent of both politicians 
and the industry and which plays no direct part in press regulation but merely 
identifies the criteria for an acceptable regulator to offer protection to members 
against exemplary damages under the Crime and Courts Bill. 
 
Independence, sources, whistleblowers 
The NUJ welcomes the Charter’s insistence that a new regulator should: 
• put press freedom at the centre of its work; 
• be totally independent with no serving editors or politicians on its board; 
• protect the concept of journalists’ confidential sources; 
• take third party complaints; 
• provide for a whistleblowers’ hotline to protect journalists; 
• have the power to direct placement of corrections; 
• NOT have the power to prevent publication. 
 
We agree that any recognised regulator must be independent of the publishers with 
no serving editors allowed to sit on it, despite the outrage being expressed by many 
newspaper publishers who will find it more difficult to bend the charter and the new 
regulator to their wishes. 
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We believe MSPs should examine carefully the proposed jurisdiction of the approved 
regulator (Clauses 4 and 8 of the draft bill) to cover “all relevant publishers”.  
 
The NUJ would wish to distinguish small, but professionally run, websites and on-line 
news outlets from other blogging, comment and “gossip” sites. The union is 
considering how some form of “kite mark” standard for news websites could be 
administered in order to identify those sites which, for example, pay trained staff and 
contributors recognised rates for the job and adhere to the NUJ’s code of conduct 
(see below). 
 
We believe any new regulatory system should recognise the essential role played by 
the NUJ nationally and within individual media outlets in maintaining ethical 
standards. 
 
Code of conduct & Conscience clause 
It has been recognised, both by Lord Leveson and subsequently at Westminster, that 
some journalists themselves were victims of the culture in the press which gave rise 
to such widespread public outrage over phone hacking and the relationships 
between state agencies, politicians and proprietors.  
 
In this regard, we believe a conscience clause for journalists should be included in 
the new regulator’s code and/or in contracts of employment. 
 
The NUJ in Scotland further notes that the Westminster Parliament is currently 
debating a new Defamation Bill.  
While we recognise the different judicial, political, historical and social context in 
which the Scottish media operate, we welcome proposals for the introduction of 
requirements that claimants should show they have suffered serious harm before 
taking court action; that there should be a defence of “responsible publication on 
matters of public interest”; and that there should be increased protection for the 
operators of websites as well as statutory defences of truth and honest opinion. 
 
Bullying, funding, ownership 
In a wider context, the NUJ believes that any system of press regulation created as a 
result of a public inquiry into “the culture of the press” must also recognise its duty to 
tackle a culture of bullying and harassment of working journalists which we believe 
played a significant part in the creation of toxic working environments within some 
newspapers where breaches of good ethical practice – and the law – became 
endemic and widespread. 
 
We believe the public service role of journalists and journalism is crucial in holding 
power to account. Issues of media plurality and limits on the concentration of 
ownership should, we believe, be explicitly part of the role of any press regulator. 
 
We also believe that debate on any future system of press regulation should not be 
separated from discussion of a wider crisis in funding of the local, regional and 
national newspapers in Scotland and of the role of quality journalism in the new 
media economy of the nation. 
 
Peter Murray 
National Executive member, NUJ  April 2013 
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Closing statement to the Leveson Inquiry 
Firstly, I would like to express my gratitude to Lord Justice Leveson and the Inquiry 
team for granting the NUJ core participant status in this inquiry and ensuring that the 
voice of journalists was heard throughout. In particular, the work done to ensure that 
those journalists who were too scared to give evidence to the Inquiry directly for fear 
of the professional consequences were able to give evidence through me, is greatly 
appreciated by the NUJ and all those journalists who gave testimony in this way. 
 
Culture, Practices & Ethics of the 
Press – the Working Reality 
At the outset of this Inquiry I made it clear that there were broad issues to be 
considered when examining the culture, practices and ethics of the press. 
Understanding the reality of life in many newsrooms and the daily pressures 
journalists can face is critical in considering the problems as well as the solutions. 
 
It has been clearly demonstrated that a culture of bullying exists in some workplaces, 
resulting in unacceptable pressure on journalists to deliver the goods, even if that 
means producing misleading or inaccurate material. 
 
This makes the practicalities of defending the principles of ethical journalism in the 
workplace a difficult if not impossible task for many journalists. This much was 
obvious from the anonymous testimony submitted by the NUJ on behalf of 12 
journalists with extensive experience of working across a range of titles. 
 
Journalist 1, with over 30 years’ experience in the industry, told the inquiry via the 
NUJ about the pressure to deliver the goods and the fear of consequences to your 
career if you do not comply: 
 
“You do what you’re told when you’re told. People really need to understand what it 
was like. It takes a pretty brave person to take a stand. Your life would be made 
miserable and you’d quickly find yourself out of work. You’re terrified if you do 
anything you’ll not get any work in the rest of the industry. You grit your teeth and put 
up with it. You know it’s wrong,  but you don’t want to be a Judas. If you want a 
career in the future you shut up and you keep quiet.” 
 
When investigative reporter Nick Davies appeared before the Inquiry he stressed 
why it is vital the identity of journalists speaking out is protected. He said: “…it’s a 
very important part of this picture that there is a culture of bullying in some Fleet 
Street newspapers, and so it’s not just a question of ‘I’ll lose my job’. It’s nastier than 
that, and the fear is real, and therefore you would have a high proportion of these 
sources saying, ‘I will talk to you but only on this condition of anonymity’ and I 
appreciate that’s very difficult for the Inquiry.” [Day 9, 67:2]. 
 
Journalist 2 in the NUJ testimony spoke about the impact of relentless bullying: 
 
“During my time at the News of the World, I experienced pretty much constant 
bullying. My section editor would find fault with everything I did, making my life 
absolute hell. She sent emails behind my back, made comments about my weight. 
Just nasty stuff, really. It was the culture throughout the place. A woman reporter 
working for the newsdesk was sent sexually explicit text messages by someone 
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senior to her. When she complained, she was just told not to make a fuss. The 
behaviour was all quite open, everyone joins in.” 
 
The institutional nature of bullying in some workplaces was reinforced by Matt 
Driscoll’s evidence to the Inquiry, when he spoke about the impact of bullying and 
pressure during his time at the News of the World and the depression it triggered in 
him. The Tribunal in his case found that the editor had presided over a culture of 
bullying and Driscoll believes his career has been “finished” as a result of 
challenging his treatment.   
 
Speaking about the use of unethical practices, he said: “At the time I felt uneasy 
about such methods [blagging]. However, I knew that I could not bring up my 
concerns on the editorial floor for fear of being seen as a troublemaker. Any writer 
who questioned the morality of these methods would have been a marked man….It 
seemed that any method that could stand a story up was fair game. It was also clear 
that there was massive pressure from the top to break stories. It was largely 
accepted that this pressure came from the proprietors and editors on the basis that 
big, sensational stories sell papers and therefore make money.” 
 
He added: “I’m the guy who’s taken on the bosses, really. You know, tribunals like 
this in the newspaper industry are extremely rare. Normally there’s some kind of out-
of-court settlement. For it to go the distance is very rare, so who would want to 
employ someone who’s taken on the boss and won and is also happy to talk out 
about it? I’m happy to highlight exactly how bad it was and how bad the treatment I 
had to suffer was, so I can’t imagine any editor wanting to snap me up tomorrow.” 
[Day 19, 3:20] 
 
Journalist 4, with over 32 years experience in the industry, spoke of the routine 
nature of abuse and humiliation in the evidence given via the NUJ. 
 
“Those who objected were routinely abused verbally publicly. Humiliation was the 
most minor punishment for failure. Dismissal or relegation to the least favourable 
shifts, was much more common. A deliberate climate of fear and tension was 
created by management to improve performance. The only unwritten rule for those 
subjected to it were never complain publicly and never refuse an order. This included 
when being ordered to do something illegal, such as steal documents from a car, 
which I witnessed on one occasion. Another reporter was encouraged to steal a 
report from a civil servant’s brief case after getting him drunk in a bar. This latter 
event I did not witness, but I watched as the order was given over the telephone and 
later read the said report in the office.” 
 
Journalist 7 in the NUJ testimony, spoke of the consequences after speaking out 
against the anti-Muslim nature of stories being assigned. 
 
“On numerous occasions, knowing all too well that whatever balance or neutrality I 
incorporated into my stories would be changed or removed, I asked the news editors 
to remove my byline from the final piece. This earned me the reputation and 
nickname of the ‘token leftie’ in the newsroom – and in what was often portrayed as 
a ‘joke’, solely for the amusement of the news editors and reporters, I was targeted 
to produce the highest number of anti-Muslim stories. Not once did I put a story of 
this ilk forward of my own accord – yet each time the news editors came to the 
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reporters’ desk to hand out cuts from other papers, or to instruct us to follow up 
something from the news wires that was anti-Islam, it was prefaced with: “Right, we’ll 
give this story to our most right-wing reporter... make sure you make it as right-wing 
as you can.” This didn’t stop, even when I was in tears because I hated what I was 
being forced to do so passionately. This I regard, quite simply as bullying.” 
 
This mirrored the experience of reporter Richard Peppiatt who gave evidence to the 
Inquiry about his time as a reporter at the Daily star.  
 
He said: “Reporters, including myself, were often unhappy about some of the stories 
we were pressured to write. Certain executives would often overplay the strength of 
a story in editorial conference to please the editor, but would then lean on the 
reporter tasked with writing it to make the story fit what they’d pitched. 
 
“It seemed to me that reporters’ employment contracts were structured specifically to 
limit the possibility of any ethical protest. Many, including myself, were on casual 
contracts, which is to say they can be terminated at anytime. The spectre of being 
‘let go’ at any moment is a powerful deterrent against sticking your head above the 
trench if you disagree with something that is occurring. Even if someone was bold 
enough to complain, no channel existed for employees to raise concerns about 
ethical or journalistic practices. 
 
“My feeling was certainly that the further up the chain of command you went the less, 
not more, concern over newsroom behaviour existed. In a broader sense, Richard 
Desmond’s investment in his newsroom operation was/is woeful, and this has 
resulted in too few reporters to adequately do their job. I recollect one day there 
being just myself and two other reporters to write the whole newspaper. We were 
forced to use pseudonyms just to make it appear to readers there were more of us. 
Any fact checking etc goes out the window when you have such a heaving 
workload.” [Day 9, 46:4]. 
 
The pressure on new recruits to the industry can be particularly high, especially 
given the shortage of permanent staff jobs and the increasingly high reliance on 
casual shifts for work. The precarious nature of such employment makes it even 
harder for journalists to challenge pressure to behave in a way they believe to be 
unethical. 
 
Journalist 12, giving testimony through the NUJ, told the Inquiry about the 
experience of working on a national newspaper: 
 
“The bullying that goes on has to be seen to be believed. A lot of the time it’s 
shouting and swearing, being humiliated and made to feel really stupid. I’ve been so 
tempted to just walk out so many times, but I just bite my tongue and put up with it. I 
can barely make ends meet as it is. I can’t afford to lose my job. The other problem 
is the huge number of new journalists working for free on internships – it’s incredibly 
competitive to get a foot in the door, so once you’re there you’re desperate not to 
blow it. I think that makes it even easier for editors to treat you like dirt. But I’ve seen 
other people being treated much worse than me – literally reduced to tears – and in 
a way that makes me feel worse because I’ve not intervened to stop it. I used to 
work in the corporate sector before retraining and to be honest never expected 
newspapers to be like this, not in this day and age.” 
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Academics giving evidence to the Inquiry also backed up the reality of the fear factor 
amongst journalists, and the anxiety about the repercussions of speaking openly 
about the prevailing culture within the industry. Angela Phillips, senior Lecturer at 
City University, described how journalists would only talk to her on the guarantee of 
anonymity, “I must add that when I interviewed these journalists, they were paranoid 
about me suggesting what newspaper they worked for because they were afraid that 
somebody might work out who they were. They could not speak publicly” [Day 13, 
34:25]. 
 
Professor Barnett of the University of Westminster also stressed this culture of fear 
and the necessity of granting anonymity if the Inquiry wished journalists to come 
forward to give evidence [Day 13, 38:18]. 
 
It is significant that despite the overwhelming evidence to the contrary, the industry 
denies the existence of such pressure, and dismissed the existence of the perceived 
threat of “career blight” if journalists came forward and gave evidence in person. The 
reality is that putting your head above the parapet and speaking out publicly is simply 
not an option for many journalists, who absolutely fear losing their job or making 
themselves unemployable in the future. This is why this prevailing culture within our 
newsrooms needs to be tackled. 
 
Conscience Clause 
It is in this context – of the cut and thrust business of journalistic ethics and the 
commercial and editorial pressures that our members can face – that we have been 
campaigning for some years now for a Conscience Clause in contracts of 
employment. so that when journalists stand up for a principle of journalistic ethics 
they have a contractual protection against being dismissed. And – crucially – so they 
have the confidence and the security to put their head above the parapet in the first 
place.  
 
This has been a demand that has been rejected both by the pCC and the society of 
Editors – despite a recommendation from the house of Commons select Committee 
into privacy and Media Intrusion in 2003.  
 
The text of the Conscience Clause reads: “A journalist has the right to refuse 
assignments or be identified as the creator of editorial which would break the letter or 
the spirit of the Code. No journalist should be disciplined or suffer detriment to their 
career for asserting his/her rights to act according to the Code.”  
 
It is significant that not one editor or proprietor in giving evidence at the Inquiry has 
criticised the idea of a Conscience Clause. Indeed, even Rupert Murdoch in cross 
examination conceded that it was a “good idea.” 
 
The introduction of such a contractually binding protection would be a great advance 
for all journalists and for journalism practices and culture in the UK. However, whilst 
the Conscience Clause would be a great step forward it cannot in and of itself, of 
course, be a complete remedy for the problems of widespread bullying, pressure and 
unethical behaviour cultivated and condoned as the working culture by senior 
executives within newsrooms. 
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Collective Bargaining – Guarding the guardians 
In talking at the outset of this Inquiry about the vital role of the press in acting as a 
watchdog in any democratic society, you posed the important question, Who Guards 
the Guardians?   
 
It is the view of the NUJ that a fundamental bulwark for accountability within 
newsrooms is the role of an independent trade union and, critically, its ability of its 
members to carry out collective bargaining. An NUJ workplace chapel is not simply 
the vehicle for putting together pay claims and campaigning for better terms and 
conditions, it’s also the place where members can raise issues of concern on matters 
ethical, on staffing levels, and on bullying and editorial pressure within their 
workplace. 
 
Of course individual journalists can and do join the NUJ, regardless of whether their 
employer has agreed to a collective bargaining agreement. But the reality is that 
individual membership is not enough, it gives no collective protection within the 
workplace and leaves journalists without the independent protection and voice that 
their trade union provides. 
 
The reality of the media industry is that their attitude towards trade unions leaves a 
lot to be desired. The NUJ has many positive and engaged relationships with 
managements, despite the inevitable friction created during a time of disagreement 
or dispute. however, there are companies within the media industry who have a 
particularly intransigent view of role of collective bargaining, and indeed will go to 
great lengths to block the NUJ from its titles. 
 
Take Rupert Murdoch – he created and funded his own proxy union, the News 
International staff Association, which was later refused a Certificate of Independence 
by the Certification officer because of its lack of Independence from the employer. 
This was cynically established on the eve of the legislative changes being introduced 
that saw the restoration of basic trade union recognition rights. All to keep the NUJ 
and our sister unions out of Wapping.  
 
In other newspaper groups, the vehement hostility towards trade unions leads to a 
fear factor that serves to inhibit journalists from feeling able to be identified as a 
union member. The late sir David English, former editor of the Daily Mail, famously 
once bragged that the purpose of Associated Newspapers’ move to personal 
contracts in 1989, and the company’s targeting of individuals who wanted to stick to 
union-negotiated salaries, was “to make the union wither on the vine”. It took a 12 
year battle by Dave Wilson, the NUJ Father of Chapel at the Mail, that went all the 
way to the European Court of human rights, to win employment rights in a victory for 
workers throughout Europe. (see Associated Newspapers v Wilson [1995] 2 AC 454 
in the house of Lords and Wilson v Uk [2002] IrLr 568 in the European Court of 
human rights). 
 
This attitude towards the trade union movement has no place in a civilised society, 
and certainly no place in our media groups who play such an influential role in civic 
life. The right to collective bargaining is a moral and human right – and it is no 
coincidence that some of the worst abuses raised during the Inquiry occurred within 
workplaces where the NUJ has been blocked out and excluded for many years.  
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The establishment of collective bargaining as one vital means of preventing the 
unacceptable “culture, practices and ethics” is not special pleading on behalf of a 
vested interest group. For the right to collective bargaining is as fundamental as the 
right to privacy under Article 8 of the Convention and the right to freedom of 
expression under Article 10. Article 11 protects everyone’s freedom of association 
and “the right to be a member of a trade union for the protection of his interests”. 
 
We believe there is a clear link between a strong trade union presence in a 
workplace and a strong ethical awareness. Collective trade union representation is a 
moral, human right and it is unacceptable that journalists are denied this right in Uk 
newspapers. This independent protection is particularly vital when you consider the 
lack of interest and concern proprietors have displayed for the role of workplace 
culture, behaviour and ethics in the course of the Inquiry. Rupert Murdoch was 
questioned by John Hendy QC, counsel to the NUJ, about the testimony from 
journalists who had worked for his titles and had experienced bullying and 
unacceptable pressure. Murdoch’s response? “Why didn’t she resign?” As Lord 
Justice Leveson had to point out, “I think the problem with that might be that she 
needs a job.” [Day 65, 96:6] 
 
When challenged on the evidence of unethical practices, in the treatment of 
journalists by his executives, Rupert 
Murdoch was bullish in his response: “I don’t believe there is any or has been any. 
We have a very large staff of very, very well-paid journalists, and they are perfectly 
free to join the NUJ whenever they wish.” When it was pointed out that was not quite 
the point, he replied: “Well, it is the point. If they were unhappy or being treated 
unethically, they can join the NUJ.” 
 
Richard Desmond, owner of Northern & shell, the publishers of Express 
Newspapers, similarly gave an insight into the ethical approach taken by his titles 
when he gave evidence to the Inquiry. 
 
“Ethical – I don’t know what the word means, perhaps you would explain what the 
word means.” he added: “We do not talk about ethics or morals because it’s a very 
fine line and everybody is different.” 
 
For many journalists working on his titles, the “fine line” has been a clear one since 
Richard Desmond purchased the titles 12 years ago. Individual journalists and the 
NUJ have gone on record complaining about editorial interference and abuse of 
journalistic ethics. The NUJ chapel, of which I was an NUJ rep during my nine year 
career on the Sunday Express, twice reported Desmond and his editor to the pCC 
after journalists came under pressure to write unethical material. 
 
Journalists sadly cannot necessarily rely on their editors or their proprietors to 
support them if they take a stand on a question of journalistic ethics – that is why it is 
vital that their union can provide that protection and support, and that is why strong 
workplace chapels are so important. 
 
Future of Press Regulation – Time for Media Accountability 
The NUJ has made it clear in its submission to Module 4 that the years of self-
regulation on the media bosses’ terms has amounted to no regulation at all. 
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We want a regulatory system that is genuinely independent – that means 
independent from government and, critically, independent from the industry. That is 
the only way we can have a system of proper media accountability.  
 
It is unsurprising that those who form the vested interests in the industry – the 
owners and editors – have reacted with forceful and concerted lobbying throughout 
the course of this Inquiry. Their efforts are designed to ensure that the outcome from 
this Inquiry is as close to the status quo as they can possibly get away with.  
 
The much-vaunted “new” model of a successor to the pCC, based on a system of 
commercial contracts and an ill-conceived attempt to individualise responsibility 
through a new system for the distribution of press cards, is nothing more than a 
rebranding exercise, in a bid to enable the industry to once more get away with a 
spell in the last chance saloon of self-regulation.  
 
The “solutions” offered up by Lords Black and hunt amount to nothing more than 
more of the same. It is significant that in setting out their way forward, they have 
ruled out greater involvement of members of the public and also of the NUJ. 
similarly, despite the powerful evidence given to the Inquiry by campaign groups 
demonstrating the failures of the pCC on issues – such as the representation of 
women, the depiction of women who’ve experienced sexual violence, the 
representation of disabled people, or vulnerable groups in society such as asylum 
seekers – those calling for a rebranded pCC have rejected the need to allow third 
party complaints. Their model does nothing to address the clear problems and lack 
of genuine accountability that has led to the establishment of this Inquiry in the first 
place and represents yet another wasted opportunity for the industry to genuinely 
reform from within.  
 
This is no surprise to the NUJ. The industry has had repeated and numerous 
opportunities to reform itself and has consistently failed to do so. The pCC itself was 
an attempt to rebrand the old press Council, a rebranding that actually saw the 
weakening of press regulation from a body seen as largely useless to one that was 
not only useless but was actually on occasion complicit in allowing if not conniving at 
illegal and unethical activity. We are now far beyond a situation where a mere ticking 
off and the promise of better behaviour in the future is an acceptable outcome. The 
pCC and those who dominate it – whether in its current format or in its reincarnated 
form – have lost the right to determine a future model. 
 
Nor have they come up with a model that can even work in practice. Commercial 
contracts cannot and will not guarantee a change of behaviour within the industry.  
 
The notion that somehow only self-regulation can guarantee the critical protection of 
press freedom is nonsense and flies in the face of clear evidence that self-regulation 
has failed and that other systems can work extremely well for other industries or in 
other jurisdictions. The evidence submitted by the NUJ from Jim Boumelha, 
president of the International Federation of Journalists, outlines the range of media 
accountability systems that exist throughout the world, many of which demonstrate a 
healthy balance of participation between journalists, via their trade union, the 
industry and the broader public. 
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The NUJ is no keener than anyone else on confusing protection of the rights of 
others with allowing governments or others in powerful positions to control what 
appears in the press for their own ends, and it certainly does not believe that press 
barons and editors should be allowed to interfere with the rights of privacy, fair trial 
and reputation of private citizens solely to maximise their right to make a profit. so 
we must identify a way of regulating that moves from self-regulation on to a system 
that ensures protection without unduly limiting press freedom. The NUJ details its 
model for the future in our submission to Module 4. 
 
We believe that if we are to achieve independent, accountable regulation it needs to 
be underpinned by statute enabling a framework for a new body to be established 
with clear terms of reference, and a structure that involves journalists and civil 
society as key stakeholders. This is absolutely not the same as state regulation, far 
from it.  
 
Our model is based on the system in Ireland, where a press Council was established 
together with a press ombudsman. It is significant that in Ireland, employers work 
sensibly and positively with the NUJ as a key stakeholder in a structure that 
journalists are actively represented within. The detail of this model is also dealt with 
in the statement submitted from Seamus Dooley, Irish secretary of the NUJ. This co-
regulatory approach would be a significant step forward in creating a system that 
offers real accountability and independence. 
Seamus Dooley said in his statement: 
 
“It would be an overstatement to view the NUJ as having been enthusiastically 
welcomed by all participants but a sound working relationship developed. There was 
recognition by all the employer representatives that any model of regulation which 
excluded the NUJ would not be acceptable to government or the public.” 
 
In giving evidence to the inquiry, the press ombudsman of Ireland, John Horgan, also 
stressed the important role the NUJ plays. He said: “I think it’s extremely important. 
The fact that they have representation independently of the newspaper owners and 
newspaper editors has been extremely important, and in fact I would – again, just 
from hearsay, from talking to members of the Council, they regard the NUJ 
membership as being essential. [92, 75:24] 
 
A new body must have powers of investigation, it must accept third party complaints 
and if it’s to have teeth it must have the ability to fine repeat offenders. It needs to 
encourage good practice, including a right of reply, and offer quick and free redress 
to the public. It must also ensure a more ethical use of images – to do this, it is vital 
to extend unwaivable moral rights to cover newspapers and magazines (all 
specifically excluded from the 1988 Copyright, Designs and patents Act). As the law 
stands, newspapers and magazines have the right to alter text and images, even if 
that distorts the original work. This exception was included in the Act at the behest of 
the publishers precisely because they wanted the right to distort text and images. 
Authors care much more about the integrity of their work than the publishers do. If 
authors were allowed stronger and more enforceable moral rights it would make it 
much more difficult for their work to be distorted and allow journalists to be able to 
dissociate themselves from such material. 
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A change in structure and the inclusion of journalists and civil society will have a 
major impact on the culture of a new regulator. Similarly, an approach that offers 
greater accountability to the public will have an impact on behaviour within media 
companies. Transparent redress, and consequences for serial offenders, will do 
most to change corporate behaviour and ensure greater adherence to journalistic 
standards and ethics.  
 
Many press freedom and media standards campaign groups have submitted 
evidence to the Inquiry. There are of course differences of approach and detail in the 
various suggestions and models put forward as alternatives to the existing model of 
self-regulation. Where there is clear consensus, however, is that there is a vital need 
for real and substantive change, and for a model in which journalists and the public 
play a much greater role. 
 
Conduct – A Journalists’ Code 
In the future model, a Conscience Clause should be adopted as part of a Journalists’ 
Code of Conduct. It is not good enough simply to have an industry code aimed at the 
publishers. The NUJ is a trade union which has its Code of Conduct at its heart and 
would be a sensible starting point for any new code. Established in 1936 it is 
embedded in our rule book and by signing our membership form, it is made clear to 
journalists that they are signing up to abide by the Code.  
 
And of course as part of that Code, we commit to robustly defending the public 
interest test and the ability of journalists to do their jobs freely and professionally. 
The NUJ would vigorously defend members using “other means”, sometimes of 
course unpalatable and unpopular, if it is in the pursuit of a story that is clearly in the 
overriding public interest. That is the duty of a journalist engaged in informing the 
public.  
 
But our Code is also about public accountability. It commits journalists to do nothing 
that would intrude into anybody’s private life, grief or distress unless justified by 
overriding consideration of the public interest. It commits journalists to do their 
utmost to correct harmful inaccuracies. It commits them to obtaining material by 
honest, straightforward and open means, with the exception of investigations that are 
overwhelmingly in the public interest and where that evidence can’t be obtained by 
straightforward means. 
 
Media Ownership and Wider Issues 
There are also broader issues that directly impact upon the culture, practices and 
ethics within the press and would do much to improve press standards. Media 
ownership, market share and access to distribution all play a significant part in how 
the media conducts its business. The increasing consolidation of media ownership 
and the disproportionate power and influence this brings with it have distorted the 
culture within our industry. When newspaper titles are bought and sold, there should 
be a rigorous public interest test. The highest bidder should not be allowed to simply 
walk away with our national titles in their pocket and the accompanying power and 
influence that brings, without adequate scrutiny to a process that invariably involves 
a secretive sealed bid. 
 
As things stand, companies sometimes close down titles in their entirety without 
putting the publication up for sale – impacting upon plurality and preventing new 
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operators coming into the sector. If a company decides it does not want to run a 
newspaper, it must be obliged to sell on the title – not jealously guard them to thwart 
potential new entrants to the market. 
 
Consolidation of ownership serves to diminish the editorial viewpoints the public is 
served up. This is an issue not just in our national titles, but also in the regional and 
local press and in devolved administrations.  
 
The NUJ believes that limits should be set on news market share. We want to see 
the maximum market share set at 25 per cent for national news; regional news on all 
platforms and in each of the following platforms – radio, television, newspapers and 
online. Any market share that reaches or is liable to reach 15 per cent should be 
subject to a public interest test and public consultation. The NUJ believes that the 
power to invoke the public interest test should be assigned to Ofcom rather than the 
secretary of state, and that Ofcom should review plurality at regular intervals. 
 
Addressing the challenge of ensuring a newspaper’s access to display / shelf space 
in newsagents and retail outlets is also important. This is exacerbated by the 
monopoly ownership of distribution and of print production in the UK, serving to block 
competition and make it incredibly difficult for new entrants to gain a foothold in the 
newspaper sector. 
 
It should not be possible for our titles – whether a national title or a local newspaper 
– to be bought and sold on the whim of one man, or corporation, or used as pawns 
to further an individual’s commercial or ideological interests. A media owner 
shouldn’t have our police and our politicians in a stranglehold for fear of their 
personal peccadillos being splashed over the front pages of a newspaper. No media 
group should be allowed to achieve such dominance. 
 
A Chance for Change 
There has been welcome and repeated recognition by you and others in the Inquiry 
of the important role journalism plays and the need to protect press freedom. 
Journalism is a force for good, a vital part of any democratic society. people 
choosing to enter the industry don’t – believe me – do it for the money or the career 
prospects. They become journalists because they want to make a difference; they 
want to play their part in holding power to account, to shine a light in those dark 
recesses of society. They want to do their job well, professionally, and they want to 
keep their communities informed and expose wrongdoing.  
 
Journalists do not, however, operate in a vacuum. That is why the NUJ has made 
great efforts in the course of this Inquiry to put the examination of the industry’s 
culture and practices in the broader context of the current state of the industry. The 
newspaper industry, particularly in the local and regional press, has been in crisis 
over recent years. The scale of cutbacks, redundancies, casualisation and entire 
closure of titles has made it a very challenging and insecure time for journalists. 
 
A busted economic model in the local and regional press has seen the slashing of 
costs and resources in newspaper groups that became addicted to the days of 25-30 
per cent profits, rather than settle for more modest profits that would do nicely for 
most of our major blue-chips. It is inevitable that in cutting back on resources and 
journalists, the quality and diversity of content has diminished and been sacrificed in 
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the process. Cost cutting has also taken place throughout the rest of the press. 
These owners are playing fast and loose with our industry. You can’t do that without 
sacrificing quality journalism; you can’t do it without cheating readers of the 
newspapers they deserve; and you can’t do it without sounding the death knell of an 
industry that plays such a critical role in our society. 
 
In this context, the more resource intensive areas of journalism, such as specialist 
correspondents and investigative journalism have become something of an 
endangered species and a journalist’s ability to get out there and research and 
deliver work thoroughly has been diminished. Agency copy is topped and tailed, 
press releases are churned out as news. The pressure on journalists to deliver is 
relentless, often to unpredictable and unreasonable timescales, and without the 
resources to do the job well.  Such pressures can lead to short cuts and can result in 
the abandoning of fundamental principles. 
 
It’s in this climate that pressure can build up and bullying can take hold in the cut and 
thrust of newsroom culture. This is, as we have seen so clearly demonstrated by 
many witnesses within the Inquiry, a culture led and fostered by those at the top.  
 
Yours has been an unprecedented inquiry into the reality of how the press operates 
within the UK. It was born out of a scandal that shocked the public and put the 
spotlight on journalistic practices and ethics as never before. This has to be an 
Inquiry that achieves change through the implementation of recommendations that 
come out of it – the NUJ, like you, does not wish to see the outcomes of this Inquiry 
to become yet another footnote in the annals of journalistic history. It is the view of 
the NUJ that the outcomes and recommendations of this Inquiry provide a once-in-a 
generation opportunity for genuine reform and change that could do much to improve 
media standards, shore up the vital role of ethics in the workplace, transform the 
culture of the press for the better and bring about a system of media accountability 
that the public and journalism deserve. It is in this spirit that the recommendations 
and proposals from the NUJ are made. 
 
Michelle Stanistreet 
General Secretary 
National Union of Journalists 
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Education and Culture Committee 
 

11th Meeting, 2013 (Session 4), Tuesday, 16 April 2013 
 

Legislative Consent Memorandum – The Children and Families Bill 
 
Purpose 
 
1. This paper invites the Committee to consider and report on the Legislative 

Consent Memorandum (LCM) lodged by the Scottish Government in relation to 
the UK Government’s Children and Families Bill. 

 
Background to LCMs 
 
2. An LCM is a document prepared by the Scottish Government (or, on occasion, a 

Member) in relation to a bill under consideration in the United Kingdom 
Parliament that contains what are known as “relevant provisions”. These 
provisions could — 

 change the law on a “devolved matter” (an area of policy devolved to 
the Scottish Parliament in the Scotland Act 1998); or 

 alter the “legislative competence” of the Scottish Parliament (its powers 
to make laws) or the “executive competence” of Scottish Ministers 
(their powers to govern).  

 
3. In most cases an LCM also explains why the Scottish Government wants the 

Scottish Parliament to give its consent to the UK Parliament legislating in this 
way. 
 

4. It is the Parliamentary Bureau’s responsibility to refer an LCM to a lead 
committee, which is then required to consider and report on it. It is for the lead 
committee to determine how to do this, although there are certain matters that 
are routinely included in an LCM report. 
 

5. After the lead committee has reported the Scottish Government will usually – and 
it intends to do so in this case – lodge a motion seeking the Parliament’s consent 
to the relevant provision in the Bill.  Such motions are known as legislative 
consent motions.  

 
6. The process set out above reflects the fact that, under an agreement known as 

the “Sewel Convention”, the UK Parliament will not pass Bills that contain 
relevant provisions without first obtaining the consent of the Scottish Parliament.  

 
Children and Families Bill 
 
7. The Children and Families Bill was introduced in the House of Commons on 4 

February 2013. The LCM relating to that Bill was introduced to the Scottish 
Parliament on 26 February 2013. 

 
8. A copy of the LCM is annexed to this paper. 

http://www.legislation.gov.uk/ukpga/1998/46/contents
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/19017.aspx
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Committee consideration 
 
9. There is no set form for a report on a LCM and it need not be long. However, in 

general terms, the Committee should bear in mind the following points— 
 

 whether the general merits of the relevant provisions contained within 
the Bill are identified within the LCM and the devolved impact is clear; 

 whether there is justification provided for the use of the legislative 
consent procedure in respect of these provisions; 

 the Committee may, but is not obliged to, recommend to the Parliament 
whether or not to agree to the draft motion included in the LCM. 

 
Decision 
 
10. The Committee is invited to consider whether it is content with the terms of the 

legislative consent memorandum and to report accordingly. 
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Annexe – LCM  

LEGISLATIVE CONSENT MEMORANDUM 
 

The Children and Families Bill 
 

Draft Legislative Consent Motion 
 
1. The draft motion, which will be lodged by the Minister for Children and Young 
People, is: 
 
“That the Parliament agrees that the relevant provisions of the Children and Families 
Bill, introduced in the House of Commons on 4 February 2013, which amend the 
provisions in the Adoption and Children Act 2002 relating to the establishment of a 
statutory Adoption Register for the UK, so far as these matters are devolved and fall 
within the executive competence of the Scottish Ministers, should be considered by 
the UK Parliament.” 
 
Background 
 
2. This memorandum has been lodged by Aileen Campbell, Minister for Children 
and Young People, under Rule 9.B.3.1(a) of the Parliament’s standing orders.  The 
Children and Families Bill (“the Bill”) was introduced in the House of Commons on 4 
February 2013.  The latest version of the Bill can be found at: 
 
http://services.parliament.uk/bills/2012-13/childrenandfamilies.html 
 
Content of the Children and Families Bill 
 
3. The Bill is generally concerned with reserved matters and contains provisions 
which extend to England only.  It makes provision to: 
 

 deliver better support for families, by legislating to break down the barriers, 
bureaucracy and delays which stop vulnerable children getting the provision 
of support they need; 

 introduce a single, more straightforward assessment process for children with 
SEN (special education needs) or disabilities, backed up by new Education, 
Health and Care Plans; 

 speed up proceedings in family courts so that children do not face long and 
unnecessary hold ups in finding permanent, loving and stable homes; 

 stop damaging delays by social workers in matching parents to ethnic minority 
children; 

 ensure children have a relationship with both parents in the event of a family 
break up, and 

 strengthen the powers of the Children’s Commissioner in England. 
 

http://services.parliament.uk/bills/2012-13/childrenandfamilies.html
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Provisions which relate to Scotland 
 
4. The Bill also includes provisions which amend sections 125 to 131 of the 
Adoption and Children Act 2002 (“the 2002 Act”).   Sections 125 to 131 of the 2002 
Act currently allow her Majesty, by Order in Council, to make provision for the 
Secretary of State to establish and maintain an adoption register.  The register is to 
contain prescribed information about children who are suitable for adoption and 
about prospective adopters who are suitable to adopt a child.  The Order in Council 
may also require adoption agencies to give prescribed information to the Secretary 
of State (or a registration organisation carrying out the Secretary of State’s functions 
on their behalf).  These provisions, although they have not yet been commenced, 
extend to Scotland.  
 
Reasons for seeking a legislative consent motion   
 
5. The provisions of the Bill are generally reserved.  However the proposed 
amendments to the adoption register provisions in the 2002 Act require the 
legislative consent of the Scottish Parliament, because the UK Government intends 
to carve Scotland out of these provisions.  
 
6. Section 131 of the 2002 Act provides that if any provision made by an Order 
in Council would, (if it were included in an Act of the Scottish Parliament,) be within 
the legislative competence of that Parliament, no recommendation to make the 
Order is to be made, unless the draft Order has been laid before and approved by 
resolution of the Scottish Parliament. 
 
7. Section 126 provides that the Secretary of State may make arrangements for 
another organisation to exercise his functions in relation to the register and, if the 
register is to apply to Scotland, the exercise of this power would require the 
agreement of the Scottish Ministers.   
 
8. Section 130 provides that an Order under section 125 may provide for any 
requirements imposed on adoption agencies in respect of the register to apply to 
Scottish local authorities.  The Explanatory Notes to the 2002 Act explain that the 
provisions were drafted in this way as an Order in Council is the most appropriate 
method of establishing a statutory Register that extends across the whole of Great 
Britain.   
 
9. As stated above, these provisions extend to Scotland.  They are for devolved 
purposes, given that they relate to the law in relation to adoption and children.  
Amending the provisions so that they no longer extend to Scotland, alters the 
executive competence of the Scottish Ministers, therefore the amendments will 
require the legislative consent of the Scottish Parliament. 
 
Policy intent of the Children and Young People (Scotland) Bill 
 
10. Scotland already has a non-statutory adoption register, which some adoption 
agencies supply with information in relation to prospective adopters and children 
suitable for adoption if they are unable to find a match within their area of 
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responsibility.  However, the Children and Young People (Scotland) Bill (CYPB) will 
contain provision to allow the Scottish Ministers to establish and maintain a statutory 
adoption register to which all adoption agencies in Scotland will be required to give 
information.  Originally this proposal was to be included in the CYPB, on the 
understanding that the statutory adoption register provisions in the 2002 Act were 
not going to be commenced.  However, the Department of Education (DfE) has since 
advised of its intention to take forward in the Bill its own statutory adoption register 
by commencing the relevant provisions in the 2002 Act, (with some amendments) 
and of its intention to carve Scotland (and Wales) out of the provisions.  
 
11. The DfE does not wish to take forward a single adoption register for the UK, 
as was provided for in the 2002 Act, nor is it wanted any longer in Scotland, given 
the differing adoption policy, process and procedures in England, Scotland and 
Wales. It has therefore been agreed that it would not be useful to establish and 
maintain a statutory register for the whole of the UK.   
 
Consultation 
 
12. The DfE consulted widely on the provisions of its Bill in England and Wales 
and also published a draft Bill for pre-legislative scrutiny. 
 
13. The Scottish Government formally consulted stakeholders on proposals for 
inclusion in the CYPB. Responses were generally in favour of a statutory register for 
Scotland as it was recognised that this could speed up the matching process, ensure 
a consistent approach to matching across Scotland and prove useful in cases of 
specialist matching (matches for children who are older, have disabilities, or are part 
of sibling groups, etc.).  
 
Financial Implications 
 
14. There are no financial implications in relation to this LCM.    
 
Conclusion 
 
15. The UK approach is consistent with Scottish Government’s own proposals to 
take forward a statutory adoption register for Scotland in the CYPB. 
  
16. In recognition of the intention to establish separate statutory adoption 
registers in Scotland and in England, it is the view of the Scottish Government that it 
is in the best interests of the Scottish people and of good governance that the 
relevant provisions in the Bill which amend the 2002 Act, which are for devolved 
purposes and which alter the executive competence of the Scottish Ministers, should 
be considered by the UK Parliament. 
 
 
Scottish Government 
February 2013 
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Education and Culture Committee 
 

11th Meeting, 2013 (Session 4), Tuesday, 16 April 2013 
 

Subordinate legislation 
 
Introduction 

1. This paper seeks to inform members’ consideration of the Individual Learning 
Account (Scotland) Amendment Regulations 2013 (SSI 2013/75). 

2. A copy of the instrument and accompanying documentation is attached to this 
paper. 

Background 
3. The instrument was laid on 28 February 2013 and the Education and Culture 
Committee was designated the lead committee. It is subject to negative procedure 
and no motion to annul has been lodged. 

4. The Subordinate Legislation Committee considered the instrument at its 
meeting on 12 March 2013 and determined that it did not need to draw the attention 
of the Parliament to the instrument. 

5. The Education and Culture Committee considered the instrument at its meeting 
on 26 March and agreed to seek a response from the Scottish Government to various 
points.  The Scottish Government response is annexed to this paper. 

6. If the Education and Culture Committee wishes to report on the instrument it 
must do so by 22 April 2013. 

Policy Objectives 
7. The policy note provided by the Scottish Government to accompany the 
instrument give more detailed information on its policy objectives. 

Procedure in Committee 
8. As this is a negative instrument and no motion to annul has been lodged, the 
Convener will ask members if they have any comments to make on the instrument.  

Action 
9. The Committee is invited to consider whether it is content with the instrument. 

Jonas Rae 
Committee Assistant 

11 April 2013  
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Annexe A – Scottish Government response 
 
1. Making Training Work Better Review 

 
The Making Training Work Better (MTWB) exercise undertook a coherent policy review of the 
training offer delivered by Skills Development Scotland.  A key aim was to ensure that policy 
principles behind training in Scotland best meet the needs of trainees and businesses and 
contribute to both the employment and business growth ambitions of the Scottish 
Government. 
 
The work allowed us to consider the best ways of reducing duplication of funding whilst 
focussing on the provision of skills development for young people and maximising support for 
low paid, low skilled and unemployed people across Scotland.  The following guiding 
principles were embedded throughout the MTWB consultation exercise and resulting 
proposals:   
 

 Focusing on moving people further towards work and employment; 

 Improving outcomes for individuals and better meeting the skills needs of employers 
of all sizes; and 

 Looking at reducing any duplication of funding for episodes of learning and better 
alignment between the skills programmes. 

 
Conclusions from MTWB identified the need to better prioritise ILA spend and to ensure that 
there is no duplication of funding for a single episode of learning. Therefore the principal ILA 
Regulations1 were amended as of 1 July 2012 with the aim of ILA funding being fully 
focussed on low paid, low skilled and unemployed individuals not already participating on 
existing publicly funded programmes. 
 
2. The Individual Learning Account (Scotland) Amendment Regulations 2012 (“the 2012 

Regulations”) 
 
The policy behind the 2012 Regulations was that individuals should not be entitled to ILA 
funding whilst participating on other SG funded employability training, whilst undertaking 
courses of higher or further education, or if already qualified to degree or postgraduate level.  
This approach not only recognises the investment already being made whilst individuals 
participate on SG funded training but also minimises the potential for duplication of funding 
around a single episode of learning. 
 
This policy was implemented through the 2012 Regulations which were considered by the 
Education and Culture Committee on 4 September 2012.  The committee agreed to make no 
recommendation to the Parliament on the 2012 Regulations.   
 
3. The Individual Learning Account (Scotland) Amendment Regulations 2013 (“the 2013 

Regulations”) 
 
The Employability Fund 
 
From 1 April 2013 Scottish Government pre-employability training will be contracted by SDS 
through the Employability Fund.  This will move away from the funding of specific pre-
employability programmes, such as Get Ready for Work and Training for Work, towards a 
range of provision tailored to the needs of both participants and local labour markets. 

                                            
1
 The Individual Learning Account (Scotland) Regulations 2011 (SSI 2011/107) –referred to here as 

“the principal ILA Regulations” 
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Individuals who would previously have been supported though SDS’ pre-employment 
National Training Programmes will therefore now be supported by the Employability Fund. 
 
The 2013 Regulations make a small change to the principal ILA Regulations to reflect the 
change of approach in terms of delivery of this training. 
 
Community Jobs Scotland 
 
In line with the policy on entitlement to funding for those participating in SG funded 
employability training, the principal ILA Regulations have also been amended (by the 2013 
Regulations) to make it a condition of ILA entitlement that a person is not participating in the 
Community Jobs Scotland (CJS) training programme. 
 
It is worth noting that the CJS offer to unemployed individuals was boosted in 2012-13 by the 
delivery of the CJS Training Fund.  This initiative allowed CJS participants to benefit from 
additional training of up to £200 each to enhance their CJS provision.  The CJS Training 
Fund will continue in 2013-14. 
 
4. Key Facts 
 

 NO. OF INDIVIDUALS 
SUPPORTED BY ILA 

ILA SPEND (£) 

2009-10 43,908 9,871,000 

2010-11 57,881 11,776,000 

2011-12 54,082 10,267,000 

N.B. Please note end-year figures for 2012-13 are not yet available. 
 
Scottish Government 
4 April 2013 

 



S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2013 No. 75 

EDUCATION 

The Individual Learning Account (Scotland) Amendment 
Regulations 2013 

Made - - - - 26th February 2013 

Laid before the Scottish Parliament 28th February 2013 

Coming into force - - 1st April 2013 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 
sections 1, 2 and 3(2) of the Education and Training (Scotland) Act 2000(a) and all other powers 
enabling them to do so. 

Citation and commencement 

1. These Regulations may be cited as the Individual Learning Account (Scotland) Amendment 
Regulations 2013 and come into force on 1st April 2013. 

Amendment of the Individual Learning Account (Scotland) Regulations 2011 

2.—(1) The Individual Learning Account (Scotland) Regulations 2011(b) are amended as 
follows. 

(2) In regulation 3 (qualifying persons (learning account holders))— 

(a) in paragraph (1)(b), after “(5D)” insert “, (5E)”; 

(b) in paragraph (5D), delete “national”; and 

(c) after paragraph (5D), insert— 

“(5E) The condition in this paragraph is that the person is not participating in the training 
programme known as Community Jobs Scotland established pursuant to arrangements 
made by the Scottish Ministers under section 2 of the Employment and Training Act 
1973(c).”, 

(3) In regulation 4(6)(a) (registration (learning account holders)), after “(5D)” insert “, (5E)”. 

(4) In regulation 12(3)(b)(ii) (grant: supplementary provision), after “(5D)” insert “, (5E)”. 

                                                                                                                                            
(a) 2000 asp 8.  Section 1 was amended by regulation 10 of the Education and Training (Scotland) Regulations 2000 (S.S.I. 

2000/292). 
(b) S.S.I. 2011/107 amended by S.S.I. 2012/172. 
(c) 1973 c.50.  Section 2 was substituted by the Employment Act 1988 (c.19), section 25(1).  The functions of the Secretary of 

State were transferred to the Scottish Ministers by virtue of section 53 of the Scotland Act 1998 (c.46). 
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Savings and transitional provision 

3. Any payments which are due to a Learning Account Holder in terms of the Individual 
Learning Account (Scotland) Regulations 2011 immediately prior to the coming into force of 
these Regulations continue to be payable for the remainder of the Account Holder’s Year. 
 
 
 
 
 
 ANGELA CONSTANCE 
 Authorised to sign by the Scottish Ministers 
St Andrew’s House, 
Edinburgh 
26th February 2013 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Individual Learning Account (Scotland) Regulations 2011 (“the 
2011 Regulations”). The amendments have the effect of changing requirements for Qualifying 
Persons within the meaning of the 2011 Regulations so that those participating in certain training 
programmes will no longer be eligible for grant. These Regulations also make certain savings and 
transitional provision for those currently in receipt of grant (regulation 3). 



 

 

POLICY NOTE 

 

THE INDIVIDUAL LEARNING ACCOUNT (SCOTLAND) AMENDMENT 

REGULATIONS 2013 

 

SSI 2013/75 

 

 

The above instrument was made in exercise of the powers conferred by sections 1, 2 and 3(2) 

of the Education and Training (Scotland) Act 2000. The instrument is subject to negative 

procedure.  

 

Policy Objectives  

 

Scottish Government (SG) policy is that individuals should not be entitled to Individual 

Learning Account funding whilst participating on SG funded employability training to reduce 

the duplication of funding relating to single episodes of learning.  The purpose of this 

instrument is to amend the Individual Learning Account (Scotland) Regulations 2011 so that 

individuals on such training programmes will not qualify for ILA funding under those 

regulations. 

 

Consultation  

 

SG policy that individuals should not be entitled to ILA funding whilst participating on other 

SG funded employability training was implemented in July 2012 following the Making 

Training Work Better consultation.  This instrument will update the legislation to reflect 

changes in the Skills Development Scotland approach to procurement and name for pre-

employability training and align the legislation to include any additional pre-employment 

programmes, funded by the Scottish Government, introduced as a response to youth 

employment levels. 

 

Impact Assessments 

 

An equality impact assessment has not been completed. 

 

Financial Effects  

 

The Minister for Youth Employment, Angela Constance, confirms that no BRIA is necessary 

as the instrument has no financial effects on the Scottish Government, local government or on 

business. 

 

Scottish Government 

Employability, Skills and Lifelong Learning Directorate 

 

26 February 2013 
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