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Education and Culture Committee 
 

13th Meeting, 2011 (Session 4), Tuesday, 29 November 2011 
 

Subordinate legislation – written evidence 
 

 
Introduction 

1. At its meeting on 29 November the Committee will consider the following statutory 
instruments, the first of which is subject to the negative procedure, the second to the 
affirmative procedure— 

 the Education (Fees) (Scotland) Regulations 2011 (SSI 2011/389) 

 the Student Fees (Specification) (Scotland) Order 2011. 

2. The Committee’s consideration of the instruments will be in two parts. First, the 
Committee will take oral evidence on the instruments from NUS Scotland and 
Universities Scotland, and then separately from the Cabinet Secretary for Education 
and Lifelong Learning and his officials. Second, the Committee will then formally 
dispose of the instruments, starting with the negative instrument. 

3. This paper contains the written evidence submitted by NUS Scotland and 
Universities Scotland. A separate paper contains the instruments and accompanying 
documents.  

 
Submission from NUS Scotland 

 
NUS Scotland has campaigned against tuition fees for many years. We believe access 
to education must be based on ability, not ability to pay, and tuition fees put off the 
poorest from ever applying. We recognise that the UK Government’s trebling of fees 
forced a decision from the Scottish Government but we remain concerned that the 
Scottish Government has gone too far in allowing Scottish degrees to be the most 
expensive in the UK. We are particularly concerned about the threat the new RUK fees 
regime poses to widening access, not just among RUK students themselves but also for 
Scottish students. We would urge the Committee to think carefully about approving the 
regulations in the absence of strong commitments from the Scottish Government that 
they will take concerted action to ensure access to Scottish universities is protected for 
all students, regardless of income, background, or where in the UK they are from.   
 
Introduction 
  
NUS Scotland fought against the UK Government’s decision to treble tuition fees, and 
we recognise this decision as a huge betrayal of students across the country. We also 
recognise that this decision presented a huge challenge for the Scottish Government, 
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as for them to do nothing in this situation could have created a real access challenge for 
Scottish students at Scottish universities.  
 
However, we remain of the view that the approach chosen by the Scottish Government 
presents a new access challenge for all students, with the creation of a market in RUK 
fees, forcing students to make decisions about their future based on cost, not academic 
considerations, and an RUK fee cap set at a level which allows Scottish universities to 
be among the most expensive in the UK.  
 
Furthermore, this high fee market has been opened up without any of the access 
safeguards even of the UK system; there have been no standards set for widening 
access spend from RUK fee income, no minimum bursary requirements for poorer 
students, and no access targets.  
 
This leaves an uncertain situation for prospective RUK students, and risks closing the 
doors to Scottish universities to talented students from the rest of the UK who would 
otherwise make an important contribution to our universities and to our society.  
 
NUS Scotland would urge members of the Committee to think very carefully about 
approving the regulations to make these changes to the fees regime for RUK students 
without assurances from the Scottish Government that action will be taken to maintain, 
if not improve, access to Scottish universities for RUK students from poorer 
backgrounds (whether through guidance this year or primary legislation next year) and, 
at the same time, to ensure that the changes to the RUK fee regime do not have 
damaging knock-on effects to fair access for Scottish students.  
 
The current situation  
 

 Scotland will boast the most expensive degrees in the whole of the UK with 
Edinburgh and St Andrews charging £36,000 for a four-year degree.  

 The average fee in Scotland for 2012/13 will be £6,841 per year. This will make 
Scotland’s four-year degree on average £27,364, more expensive than even the 
maximum allowed in England. 

 The average paid by RUK students for a degree in Scotland will be even higher, at 
over £30,000, given over 40% of RUK students study at Edinburgh and St Andrews. 

 According to Universities Scotland figures, which NUS Scotland is satisfied are 
accurate, the net fee (after financial help through means tested bursaries) in 
Scotland will be £6,270 per year. This will make the average degree, net of financial 
help, £25,080 in Scotland compared to £23,379 for the equivalent figure in England. 

 Any comparison with England regarding how generous bursaries are is not possible 
at this stage. Universities Scotland’s figures comparing a 7.38% spend on bursaries 
in England with a 8.35% spend on bursaries in Scotland do not take into account the 
£185.2m that English institutions will spend on widening access activity (other than 
financial help) from their fee income. Furthermore, and crucially, we suspect this 
average figure of bursary spend will hide wide variations in Scottish institutions’ 
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bursary arrangements, with some falling below even the minimum standards set by 
OFFA in England. 

 
Scotland will therefore have the most expensive degrees in the whole of the UK for RUK 
students. We will also have the highest average degree cost in the whole of the UK both 
before and after financial support is taken into account. 
 
Proposed action for the Committee 
 
We still advocate a reduction in the fee cap from £9,000, a flat fee as opposed to a 
market in RUK fees, together with safeguards to protect access for the poorest RUK 
students. However, given the Committee is looking at secondary legislation and cannot 
amend, we believe the following points should be addressed at this stage. 
 

1. What are individual institutions’ bursary arrangements? 
 
The net fee provided by Universities Scotland of £6,270 seems to be accurate and 
indeed Universities Scotland very kindly involved NUS Scotland in its workings for 
reaching this figure. However, it’s crucial that we not only know the average net fee, but 
also that we know what the net fee is likely to be at each institution in Scotland. We 
believe it would help individual students from the rest of the UK, but also it would help 
stakeholders and parliament to scrutinise the new system of RUK fees, if data was 
made available for individual institutions in regards to what they expect their net fee to 
be.  
 
This is a key question for institutions and the Cabinet Secretary. 

 
2. Independent monitoring of access spending from RUK fees  

 
Institutions in England will spend a total of £602m on widening access activity (not 
including the UK Government’s contribution to the National Scholarship Programme) 
funded from the institutions’ fees income once the £9,000 fees system is fully up to 
speed1. The Office for Fair Access (OFFA) is set up to regulate access in England and 
part of its function is to provide transparent information on an institution’s projected 
spend on access, and its projected fee levels, gross and net of access spend. 
 
We do not believe in a market for higher education and we oppose it, however a market 
has been introduced for RUK students in Scotland. For markets to work, individual 
prospective students need full, accurate information and clarity. Equally, for markets to 
work effectively we need independent information at the sector-wide level.  
We therefore wish to see independent monitoring of how RUK fee income is spent so 
that we can properly hold institutions to account and so that the market for RUK fees 
can function properly. Independent monitoring would look at institutions’ total RUK fee 

                                            
1
 Access Agreements for 2012/13, OFFA, http://www.offa.org.uk/wp-content/uploads/2011/07/Access-

agreement-2012-13-tables-with-intro.pdf  

http://www.offa.org.uk/wp-content/uploads/2011/07/Access-agreement-2012-13-tables-with-intro.pdf
http://www.offa.org.uk/wp-content/uploads/2011/07/Access-agreement-2012-13-tables-with-intro.pdf
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income, total spend on means tested bursaries, average fee cost (and degree cost), 
and average fee cost after means tested bursaries. This information should then be 
provided in a way that would allow prospective students from the rest of the UK to make 
informed decisions on their higher education choices and to allow institutions and the 
sector as a whole to be held accountable at the national level. 
 
This independent monitoring could be conducted by an organisation in Scotland, which 
would be the equivalent of OFFA and this role could be combined with a more advisory, 
guidance and policy development role (for example similar to the Sutton Trust in 
England) to provide an independent widening access unit in Scotland.  
 
A key question for the Cabinet Secretary for Education would be whether he 
believes, in the absence of independent information, prospective students from 
the rest of the UK will feel they have sufficient information on the costs of 
studying in Scotland to make the choice to come and study here. Does he believe 
that Scottish institutions will be fully accountable in their use of RUK fee income 
in the absence of independent monitoring? 
 

3. Minimum standards for widening access through financial support for RUK 
students 

 
We believe one of the key ways to protect access for RUK students is to have clear, 
readily understandable financial support arrangements for the poorest students from the 
rest of the UK. Currently in Scotland decisions on bursaries are being taken by each 
individual institution, meaning potentially 18 different systems for students to navigate 
and an equal number of different ways to publicise and measure bursary arrangements. 
 
We believe, at the very least, Scottish institutions should have to set aside a minimum 
percentage of RUK fee income for widening access financial support. By setting a 
minimum percentage of fee income that must be spent on financial support for the 
poorest RUK students and in guidance an average spend we could ensure that 
institutions in Scotland could not ignore widening access for RUK students. This 
minimum standard and average target could be implemented through guidance or 
through the 2012 primary legislation which will introduce the statutory fee cap. 
 
NUS Scotland would be keen to know how the Cabinet Secretary will assure 
himself that Scottish institutions are placing sufficient priority on protecting 
access for RUK students and that RUK fees income is being used to mitigate the 
negative impacts of fees on students from poorer backgrounds. Will the Scottish 
Government include minimum standards and targets for widening access spend 
in the guidance provided to the SFC/Scottish institutions at the end of this year or 
in the legislation to be brought forward in 2012?  
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4. A statutory duty to widening access across the student intake 
 
A final additional or alternate option could be to ensure that the statutory duty on 
institutions to widen access proposed in the post-16 reforms includes rest of UK 
students too. This would mean if access plummets for poorer students from the rest of 
the UK, then institutions would need to recruit poorer students from elsewhere in their 
intake, or act to ensure RUK access does not drop. This would in effect set a target 
(through widening access outcome agreements) for an entire institution’s intake.  
 
Alternatively institutions could be set separate ―ring-fenced‖ targets. This would provide 
a target for institutions to progress widening access among Scottish-domiciled students 
and a separate target to at least protect current levels of widening access for RUK 
students. If institutions fail to meet their outcome agreement then they will face financial 
penalties. For Scottish-domiciled students this could be through financial penalties of a 
similar type to current under/over-recruitment fines. In the case of RUK students, 
financial penalties could be imposed through deductions from an institution’s RUK fee 
income. This funding could be recycled to fund widening access activity. 
 
A key question for the Cabinet Secretary would be whether the legislative duty on 
widening access proposed in the Scottish Government’s Post-16 Reforms will 
apply to RUK students as well as Scottish-domiciled. Will the Scottish 
Government extend these agreements to ensure that progress in one area is not 
eroded elsewhere, with declining access rates for RUK students?  
 

5. Plans to ensure institutions do not benefit disproportionately from the new RUK 
fees arrangements 

 
The Scottish Government states in its RUK Fees consultation response that it ―will look 
at applications and acceptances to Scottish universities by RUK domiciled students in 
the New Year and if, under the current funding arrangements, some institutions appear 
to be benefitting disproportionately from the new regime (and therefore frustrate 
Scottish Ministers' wish that the benefit of the income received should be felt by the 
whole sector) Scottish Ministers will provide further guidance to the Scottish Funding 
Council.‖ 
 
One key way to ensure some institutions do not benefit disproportionately would be to 
reduce the fee cap or to impose standards for means tested bursaries.  
 
A key question for the Cabinet Secretary is how would he define a situation 
whereby some institutions are benefitting disproportionately from RUK fee 
income? Equally, what action would be considered if RUK fees income was not 
benefiting the whole sector? And finally, would he consider a reduction in the fee 
cap, or the imposition of minimum access standards should this scenario arise? 
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Summary 
 
NUS Scotland is opposed to fees and we remain opposed to a system which allows 
Scottish degrees to be among the most expensive in the UK, and which allows fees to 
vary across institutions, creating a damaging market in our higher education system. 
We remain concerned that this threatens fair access to our higher education institutions. 
Protecting widening access for RUK students in Scotland is crucial, both in itself but 
also due to its knock on effects for widening access in general. If the culture and ethos 
of institutions changes due to a reduction in non-traditional RUK students, then 
widening access will be more difficult to achieve for Scottish-domiciled students.  
 
We would urge members of the Education and Culture Committee to think very carefully 
about approving these regulations in the absence of commitments from the Scottish 
Government to act to prevent damaging impacts on RUK access to Scottish 
universities. The Scottish Government has repeatedly stated its commitment to an 
education system which is accessible ―based on the ability to learn, not the ability to 
pay,‖ and we are keen to hear from the Cabinet Secretary how he intends to ensure this 
is a reality for all students coming to Scottish institutions, wherever in the UK they are 
from.  
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Submission from Universities Scotland 
 
Introduction and background 
 
Universities Scotland has welcomed the Scottish Government’s early action to address 
this issue and believes the specific approach of deregulating fees for RUK domiciled 
students is correct. The arrangements proposed are in keeping with the principles 
Universities Scotland would want to see embodied in any fee arrangements for rest of 
UK students. These principles are that such a system must: 
 
1. Protect places for Scottish-domiciled students 
2. Ensure Scottish universities can continue to welcome applications from rest of UK 

students at manageable levels and, in doing so, can compete fairly with their English 
peers, and with one another, in order to secure additional income which might make 
a partial contribution to the Scottish Government’s commitment to meet the funding 
gap 

3. Deliver financial benefit to all universities in Scotland 
4. Ensure that, as at present, each individual institution should receive in full the fee or 

SFC teaching funding associated with each individual student whom they admit 
5. Clearly demonstrate that revisions make a contribution to addressing the funding gap 

across the sector 
 
Why institutions should be responsible for setting individual rest of UK fees 
 
It has been suggested that an alternative approach to that brought forward by the 
Scottish Government would be for the SFC to specify a separate allocation of places for 
rest of UK students, maintain SFC tuition support and continue to charge a flat fee. 
Universities Scotland understands that, such an approach is not feasible as it would 
require a significant commitment of resources that are not available to the Scottish 
Government. Universities Scotland also believes this approach would not provide the 
necessary flexibility to enable Scottish universities to continue to attract manageable 
numbers of rest of UK student and compete fairly with English peers. The need for 
flexibility in setting fee rates reflects the complex market, already introduced by the UK 
Government in which there exists: 
 

 Uneven patterns of demand for Scottish higher education between and across 
nations, subjects and institutions 

 Comparable degree subject programmes of equivalent length in Scotland and in the 
rest of the UK 

 Comparable degree subject programmes of different length in Scotland and in the 
rest of the UK 

 The potential for entry with advanced standing (i.e. into year two of the four year 
Scottish degree) where students hold appropriate qualifications (e.g. A-levels) 

 A significant diversity of support and fee arrangements for rest of UK students 
choosing to study either in the constituent nation in which they are normally resident 
or elsewhere in the UK 
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 A range of fee levels across institutions in England, Wales and Northern Ireland 
 
Given this complex set of variables it would not be credible to set a single fee for 
Scotland as has been done previously. To do so would either act to the detriment of 
certain institutions or specific subjects. The alternative is that of Government regulating 
for variable fees which would require unmanageable and burdensome detailed 
regulation at individual subject and course levels. Instead it is vital that Scottish 
universities be free to set their own fees. Providing institutions with this flexibility will 
mean institutions can set fees for 2012-13 with reference to historic patterns of demand 
and competitor behaviour, as well as enabling them to respond to future patterns of 
demand. 
 
Bursary provision and regulation 
 
As anticipated in Universities Scotland’s consultation response, Scottish universities 
have brought forward a range of bursary provision for rest of UK students. Calculating 
this at a sector-level, and using data on students’ household income from the Student 
Loans Company to make this as robust as possible, the average fee RUK students will 
pay, after means-tested bursaries, is likely to be £6,270. The average fee paid by 
students in receipt of means-tested bursaries (estimated as some 4,281 students based 
on current populations) would be £4,262. Many will pay significantly less than this. 
Those RUK students who are suitably qualified and who wish to enter directly into the 
second year of a Scottish degree programme will, on average, pay considerably less 
overall for their studies than they might do in England.  
 
It is also possible to compare the level of bursary support being made available in 
Scotland and England. Measured as a proportion of additional income over the current 
fee levels, Scottish universities will spend more on means-tested support than their 
counterparts in England as shown in Table 2 below. This has been calculated, using the 
same methodology used by the Joint Technical Working Group and is based on the 
current profile of the RUK student body. It is important to note that these calculations (a) 
are estimates, based on available information at the time of writing and (b) may be 
conservative – for instance the University of St Andrews has committed to investing 
40% of additional fee income from RUK students on bursaries and financial aid, and the 
University of Edinburgh has committed to investing more than 50% of additional fee 
income on bursaries, with the remainder going towards enhancing the student 
experience.  Delivery of these commitments will increase the comparison in Scotland’s 
favour.  
 
It is important to note that the OFFA 2012/13 access agreements account for the totality 
of English institutions’ access expenditure including the National Scholarship 
Programme (which is matched by the same level of resource by the UK Government), 
fee waivers, bursaries and scholarships, outreach, and retention. The figures presented 
in this brief, for Scottish institutions’ spend, relate to means-tested bursaries being 
offered to RUK students, and do not take account of the wide range of other 
scholarships, merit-based awards and outreach and widening access initiatives in place 
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within individual universities. We have focussed solely on means-tested bursaries in our 
methodology as a result of close consultation with NUS Scotland and who prioritise this 
above all other forms of support available. However, as a result, the information 
presented here does not quantify all of the additional bursary and scholarship support 
being developed by Scottish institutions with RUK students in mind. Many institutions 
are offering additional scholarships based on merit or academic excellence such as the 
Principal’s Common Good Scholarship at GCU or the St Andrews Excellence Bursary, 
payable in the fourth year for the top 100 performing students.  
 
A small number of Scottish institutions are taking a more holistic approach to student 
support and, instead of targeting specific additional support at RUK students, they 
intend to fully review and overhaul their entire student hardship/bursary provision 
between now and early 2012 to ensure that students from all domiciles, including the 
rest of the UK, will continue to be able to benefit from the financial support they provide. 
 
Table 1: Key figures on average RUK fees before and after means-tested support 
 

Average annual RUK fee (after fee waivers) £6,841 

Average annual RUK fee after means-tested bursary support accounted for £6,270 

Average annual value of means-tested bursaries to eligible RUK students £2,579 

Average annual fee payable by RUK students in receipt of a means-tested 
bursary 
As this an average, many others will pay significantly less than this. 

£4,262 

Proportion of RUK students estimated to be in receipt of means-tested 
bursary support 

25% 

 
 
Table 2: Comparison between Scottish and English fees and financial support 
 

Proportion of average fees to be spent on means-tested support (%) 

 Average 
headline 
fee 2012-
13 

Average fee after 
institutional means-tested 
support 2012-13 (For 
England this includes 
bursaries, waivers and the 
NSP). 

% of average fee 
spent on means-
tested support 
(% difference 
between the two 
averages) 

England (HEIs only) £8,509 £7,881 7.38% 

Scotlandi £6,841 £6,270 8.35% 

Spend on means-tested support as % of additional income over the current fee 
level  

England (includes all bursaries and scholarships) 4% 

England (includes all bursaries, waivers and the institutional 
portion of the NSPii) 

9% 

Scotland (means-tested bursaries only) 11% 
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These figures make clear that universities have exhibited responsible autonomy through 
their collective and individual decisions to make provisions for less financially well-off 
students. As this outcome has been achieved in the absence of a regulator, Universities 
Scotland does not believe that there is a case for a Scottish equivalent of OFFA to 
regulate the process of fee and bursary setting. Universities bursary provision makes 
clear the priority they place on ensuring that students from low-income household are 
not deterred from applying to study in Scotland, but it is important to note that rest of UK 
students currently represent only 15% of the total full-time undergraduate population in 
Scotland. HESA’s performance indicators will continue to report participation rates for 
rest of UK students and the SFC has existing powers in relation to widening access. 
There is also an on-going Government consultation which outlines ways the Funding 
Council might have an enhanced role in relation to widening access for all students. 
Even in advance of any possible legislation, the Scottish Government’s guidance to 
SFC specifies the development of financially-binding outcome agreements with 
institutions which will, among other things, require further progress in action to promote 
wide access to university.  In light of all of these provisions, it is not clear that a further 
regulator, in addition to SFC, is either necessary or proportionate. 
 
Impact on applications from rest of UK students 
 
It is too early in the application cycle to know what, if any, impact there might be on 
student demand as a result of increasing the fee levels for rest-of-UK students. At this 
stage, all that can be reliably taken from early statistics, published by UCAS at the end 
of October, is that applicants across the UK are taking longer to make decisions and 
applying later this year; an understandable outcome given the scale of change to 
student fees and finance across the whole of the UK.  
 
The deadline for applications to university is not until the 15 January 2012. UCAS also 
advise against extrapolating forward across the remainder of the applications cycle 
based on this early data as year-on-year changes are often different from the position 
later in the cycle. 

 
 
 
 
 
 
 
 
 
 
 

                                            
i
 Scottish data excludes two institutions that are yet to announce their support package for rest of UK students 
ii
 The National Scholarship Programme, for which English universities receive matching spend from government 
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Education and Culture Committee  

 
13th Meeting, 2011 (Session 4), Tuesday, 29 November 2011 

 
Subordinate legislation 

 
Introduction 

1. This paper seeks to inform members‘ consideration of the following 
statutory instruments— 

 the Education (Fees) (Scotland) Regulations 2011 and 
accompanying executive note (―the regulations‖), contained in 
annexe 1, page 5; 

 the Student Fees (Specification) (Scotland) Order 2011 [draft] and 
accompanying executive note (―the order‖), contained in annexe 2, 
page 24. 

Background  

2. The instruments were laid on 4 November 2011 and the Education and 
Culture Committee was designated the lead committee.  The regulations are 
subject to negative procedure and the order is subject to affirmative 
procedure. The Committee must report on the order by 13 December 2011.   

3. Members should note that, as part of the ‗super-affirmative‘ 
parliamentary procedure applicable to the order, a proposed draft order and 
statement of reasons for proposing to make the order was laid in Parliament 
on 29 June. The Scottish Government consulted on the proposed draft order 
between 29 June and 2 September. The consultation replies, and the Scottish 
Government‘s responses to them, are published as an annexe to the 
executive note for the order. 

Policy intentions 

4. While the Committee is considering two separate statutory instruments, 
they are complementary in terms of the policy changes they are seeking to 
deliver. The Scottish Government‘s overall intention is— 

―to change, with effect from the academic year 2012/13, the way in 
which higher education tuition fees are applied to students who 
normally live in another part of the UK outside Scotland (referred to 
as ―RUK domiciled students‖). RUK domiciled students will be 
excluded from arrangements in terms of which the Scottish 
Ministers set tuition fee levels. This will leave institutions free to set 
their own tuition fee levels for this group, as they currently do for 
‗non-EU international students‘.‖   
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5. The main policy drivers for these changes are: 

 ―the need to respond to an increasing divergence in higher education 
tuition fee policy across the UK in order to maintain current cross-
border flows of students;  

 the need to protect places for students who normally live in Scotland 
(―Scotland domiciled students‖); and  

 changing the system to reduce the need to react to changes elsewhere 
in the UK in future.‖ 

6. The Scottish Government considers that the policy will be achieved 
through the order, the regulations and an associated condition attached to any 
grant paid by the Scottish Ministers to the Scottish Further and Higher 
Education Funding Council in terms of section 9 of the Further and Higher 
Education (Scotland) Act 2005.   

7. The specific purpose of the regulations is to provide that it is lawful for a 
fundable body to charge certain students fees at a higher level than other 
students. The specific purpose of the order is to specify the fees that are 
payable by certain students attending courses of higher education at fundable 
bodies in the 2012/13 academic year.  

8. The executive notes that accompany each instrument provide a detailed 
explanation of what the legislation is designed to achieve and the Scottish 
Government‘s policy intentions. Members may wish to note that, while there 
are some differences, the executive notes contain largely the same text. (As 
noted, the executive note for the order also includes the consultation 
responses.) 

Summary of key issues 

9. The legislation and executive notes are complex in terms of the number 
of definitions used. A brief summary of the most important points is provided 
below, although members should refer to the documents themselves for full 
definitions and explanations— 

Existing arrangements which will continue in 2012/13 

 full time students for whom the Scottish Ministers currently set tuition 
fee levels (a group which includes students from Scotland, students 
from the rest of the UK or students from the rest of the EU), who 
commenced courses prior to the 2012/13 academic year and who are 
continuing their course in that, or a later, academic year will be charged 
tuition fees at the existing level.  (SAAS will continue to pay the tuition 
fees for all eligible students, a group which includes, broadly put, 
students from Scotland, students from the rest of the EU but not 
students from the rest of the UK).    
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 set tuition fee levels vary according to whether the student is studying 
an honours or ordinary degree; a medical degree course; certain 
postgraduate education courses; or certain other higher level courses 
of education; 

 as well as students who started courses of education before the 
2012/13 academic year and are continuing to study those courses, the 
existing arrangements for set tuition fees will also apply, broadly put, to 
students who start a course of education in 2012/13, or later, having 
previously already agreed to defer entry to the course (excluding 
certain medical students); 

 for students who may conveniently be described as ‗non-EU 
international students‘, the fundable bodies can determine the level of 
tuition fee charged (without limit).    

New arrangements for students starting courses in 2012/13 or later 
academic years  

 medical degree courses aside, existing tuition fee levels will apply to 
certain full time students who commence courses of higher education 
in the 2012/13, or later, academic year; 

 these are students ―who have a relevant connection with Scotland‖ (a 
student must meet a number of criteria in order to establish a relevant 
connection with Scotland) or ―excepted students‖ within the meaning of 
the regulations (SAAS will continue to pay the fees for all such students 
who are eligible for tuition fee support);  

 there will no longer be a separate, higher set fee for medical degree 
courses and, instead, the set fee for medical students will be the same 
set fee as for other ordinary or honours degree courses; 

 for RUK domiciled students (unless they are an excepted student) and 
non-EU international students, fundable bodies will determine the level 
of tuition fee charged. This fee could be the same as, or higher than, 
for excepted students or those who have a relevant connection with 
Scotland (no upper level is specified in the order or regulations). 

Issues the Committee may wish to consider 
10. At its meeting on 22 November 2011, the Subordinate Legislation 
Committee agreed to draw the attention of the Parliament to the regulations, 
on the grounds that the drafting appears to be defective in the definition of 
―family member‖ in regulation 2(1). ―Swiss frontier employed person‖ is 
referred to, but this is not a defined term in the instrument and should refer to 
―Swiss frontier worker‖.  That committee noted that the Scottish Government 
has undertaken to bring forward an amending instrument to correct the error, 
which will come into force on the same day as the regulations. The 
Subordinate Legislation Committee determined not to draw the attention of 
the Parliament to the order.       
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11. Members should be aware that no motion to annul the regulations has 
been lodged. 

Action 

12. The Committee will be invited to consider— 

 whether it is content with the Education (Fees) (Scotland) Regulations 
2011; and   

 following evidence, whether to approve the Student Fees 
(Specification) (Scotland) Order 2011. 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2011 No. 389 

EDUCATION 

The Education (Fees) (Scotland) Regulations 2011 

Made - - - - 2nd November 2011 

Laid before the Scottish Parliament 4th November 2011 

Coming into force - - 1st August 2012 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 1 of the Education (Fees and Awards) Act 1983(
1
) and all other powers enabling them to 

do so. 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Education (Fees) (Scotland) Regulations 2011 

and come into force on 1st August 2012. 

(2) These Regulations extend to Scotland only. 

Interpretation 

2.—(1) In these Regulations— 

―child of an asylum seeker‖ means a person who is the child of an asylum seeker as defined in 

section 18 of the Nationality, Immigration and Asylum Act 2002(
2
); 

―Directive 2004/38‖ means Directive 2004/38 of the European Parliament and of the 

Council(
3
) on the rights of the citizens of the Union and their family members to move and 

reside freely in the territory of the member States; 

―education‖ includes post-graduate research otherwise than in the course of employment; 

―EEA frontier self-employed person‖ means an EEA national who— 

(a) is a self-employed person (within the meaning of Article 7 of Directive 2004/38) in the 

United Kingdom; and 

(b) resides in Switzerland or the territory of an EEA state other than the United Kingdom and 

returns to their residence in Switzerland or that EEA state, as the case may be, daily or at 

least once a week; 

―EEA frontier worker‖ means an EEA national who— 

                                            
(
1
) 1983 c.40; section 1 was relevantly amended by the Education Reform Act 1988 

(c.40), Schedule 12, paragraph 91 and the Further and Higher Education (Scotland) Act 1992 
(c.37), Schedule 9, paragraph 8.  The functions of the Secretary of State were transferred to 
the Scottish Ministers by virtue of section 53 of the Scotland Act 1998 (c.46). 
(
2
) 2002 c.41. 

(
3
) OJ No L 158, 30.4.2004, p.77. 
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(a) is a worker (within the meaning of Article 7 of Directive 2004/38) in the United 

Kingdom; and 

(b) resides in Switzerland or the territory of an EEA state other than the United Kingdom and 

returns to their residence in Switzerland or that EEA state, as the case may be, daily or at 

least once a week; 

―EEA migrant worker‖ means an EEA national in the United Kingdom who is a worker within 

the meaning of Article 7 of Directive 2004/38, but who is not an EEA frontier worker; 

―EEA national‖ means a national of an EEA state other than the United Kingdom; 

―EEA self-employed person‖ means an EEA national in the United Kingdom who is a 

self-employed person within the meaning of Article 7 of Directive 2004/38, but who is not an 

EEA frontier self-employed person; 

―employment‖ means full-time or part-time employment which, in a normal week, involves a 

significant number of hours of work and ―employed‖ shall be construed accordingly, and the 

references to employment include references to the holding of any office and to any 

occupation for gain; 

―EU national‖, unless the context otherwise requires, means a person who is a national of any 

member State for the purposes of the EU Treaties; 

―EU overseas territories‖ means Aruba, Faeroe Islands, French Polynesia, French Southern 

and Antarctic Territories, Greenland, Mayotte, Netherlands Antilles (Bonaire, Curcao, Saba, 

Sint Eustatius and Sint Maarten), the Territory of New Caledonia and Dependencies, St Pierre 

et Miquelon, and Wallis and Futuna Islands; 

―European Economic Area‖ means the area of the EEA states and includes those states at any 

time before they became EEA states; 

―excluded medical student‖ means a student who— 

(c) has been accepted on to a Bachelor of Medicine and Bachelor of Surgery degree course 

or a Bachelor of Science degree course in medicine which is a preparatory course for the 

study of a Bachelor of Medicine and Bachelor of Surgery degree course at a fundable 

body and has agreed in writing with that fundable body, during the period beginning on 

1st August 2005 and ending on 31st July 2011, to defer entry to that course; and 

(d) has a relevant connection with Scotland, or is an excepted student, within the meaning of 

these Regulations; 

―family member‖ means— 

(e) in relation to an EEA frontier worker, an EEA migrant worker, an EEA frontier 

self-employed person, an EEA self-employed person, a Swiss employed person, a Swiss 

frontier employed person, a Swiss frontier self-employed person or a Swiss self-

employed person— 

(i) their spouse or civil partner; or 

(ii) their direct descendants or those of their spouse or civil partner who are— 

(aa) under the age of 21; or 

(bb) their dependants or those of their spouse or civil partner; or 

(iii) their dependent direct relatives in the ascending line or those of their spouse or civil 

partner; 

(f) in relation to an EU national who is not self-sufficient within the meaning of 

Article 7(1)(b) of Directive 2004/38— 

(i) their spouse or civil partner; or 

(ii) their direct descendants or those of their spouse or civil partner who are— 

(aa) under the age of 21; or 

(bb) their dependants or those of their spouse or civil partner; and 



ANNEXE 1 – THE EDUCATION (FEES) (SCOTLAND) REGULATIONS 2011 

 7  

 

(g) in relation to an EU national who is self-sufficient within the meaning of Article 7(1)(c) 

of Directive 2004/38 or, for the purposes of paragraph 3 of Schedule 1, a United 

Kingdom national— 

(i) their spouse or civil partner; or 

(ii) their direct descendants or those of their spouse or civil partner who are– 

(aa) under the age of 21; or 

(bb) their dependants or those of their spouse or civil partner; or 

(iii) their dependent direct relatives in the ascending line or those of their spouse or civil 

partner; 

―fees‖ includes charges however described; 

―fundable body‖ means a fundable body providing fundable higher education in terms of 

section 5(3) of the Further and Higher Education (Scotland) Act 2005(
4
); 

―Islands‖ means the Channel Islands and the Isle of Man; 

―new deferred student‖ means a student, who is not an excluded medical student, who has 

been accepted on to a course of education at a fundable body and has agreed in writing with 

that fundable body before 1st August 2011, to defer entry to that course; 

―non UK EU national‖ means a person who is a national of any member State other than the 

United Kingdom; 

―parent‖ includes a step-parent, a guardian, any other person having parental responsibilities 

for a child and any person having care of a child, and ―child‖ shall be construed accordingly; 

―post 2011/12 student‖ means a student, who is not a new deferred student, who commences a 

course of education at a fundable body on or after 1st August 2012; 

―refugee‖ means a person who is recognised by Her Majesty‘s Government as a refugee 

within the meaning of the United Nations Convention relating to the Status of Refugees done 

at Geneva on 28th July 1951(
5
) as extended by the Protocol thereto which entered into force 

on 4th October 1967(
6
); 

―relevant date‖ in relation to a course of education commenced by a post 2011/12 student 

means— 

(h) for a course of education starting in the period 1st August to 31st December, 1st August 

in that year; 

(i) for a course of education starting in the period 1st January to 31st March, 1st January in 

that year; 

(j) for a course of education starting in the period 1st April to 30th June, 1st April in that 

year; and 

(k) for a course of education starting in the period 1st July to 31st July, 1st July in that year; 

―relevant fees‖ means the aggregate of— 

(l) any fees for admission, registration or matriculation (including matriculation exemption); 

(m) any sessional or tuition fees; 

                                            
(
4
) 2005 asp 6. 

(
5
) Cm. 9171. 

(
6
) Cm. 3906 (Out of print: photocopies are available, free of charge, from the Student 

Awards Agency for Scotland, Gyleview House, 3 Redheughs Rigg, South Gyle, Edinburgh 
EH12 9HH). 
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(n) any composition fee; and 

(o) any graduation fee, 

in each case excluding any element thereof representing or attributable to— 

(i) any fees charged by an external body in respect of an examination or validation of a 

course of education or otherwise charged by such a body whose requirements must 

(for the purposes of a course) be met; and 

(ii) charges for board and lodging; 

―Swiss employed person‖ means a Swiss national in the United Kingdom who is an employed 

person within the meaning of Annex 1 to the Switzerland Agreement, but who is not a Swiss 

frontier worker; 

―Swiss frontier self-employed person‖ means a Swiss national who— 

(p) is a self-employed person (within the meaning of Annex 1 to the Switzerland Agreement) 

in the United Kingdom; and 

(q) resides in Switzerland or in the territory of an EEA state, other than the United Kingdom, 

and returns to their residence in Switzerland or that EEA state, as the case may be, daily 

or at least once a week; 

―Swiss frontier worker‖ means a Swiss national who— 

(r) is an employed person (within the meaning of Annex 1 to the Switzerland Agreement) in 

the United Kingdom; and 

(s) resides in Switzerland or in the territory of an EEA state other than the United Kingdom 

and returns to their residence in Switzerland or that EEA state, as the case may be, daily 

or at least once a week; 

―Swiss self-employed person‖ means a Swiss national in the United Kingdom who is a 

self-employed person (within the meaning of Annex 1 to the Switzerland Agreement), but 

who is not a Swiss frontier self-employed person; 

―Switzerland Agreement‖ means the Agreement between the EU and its member States, of the 

one part, and the Swiss Confederation, of the other, on the Free Movement of Persons signed 

at Luxembourg on 21st June 1999(
7
) and which came into force on 1st June 2002; 

―temporary protection‖ means limited leave to enter or remain granted pursuant to Part 11A of 

the Immigration Rules(
8
); 

―Turkish worker‖ means a Turkish national who— 

(t) is ordinarily resident in Scotland; and 

(u) is, or has been, lawfully employed in the United Kingdom; and 

―young asylum seeker‖ means an unaccompanied asylum-seeking child. 

(2) Notwithstanding section 11 of the Interpretation Act 1978(
9
), section 3(2) of the Education 

(Fees and Awards) Act 1983(
10

) (references to the United Kingdom to include references to the 

Islands) does not apply for the purpose of the interpretation of these Regulations. 

(3) For the purposes of regulation 3(a) a post 2011/12 student who is ordinarily resident in 

Scotland as a result of having moved from the Islands for the purpose of undertaking a course of 

education is to be considered to be ordinarily resident in the Islands. 

(4) For the purposes of regulation 3(a) a post 2011/12 student who is ordinarily resident in 

Scotland as a result of having moved from a part of the United Kingdom other than Scotland for 

the purpose of undertaking a course of education is to be considered to be ordinarily resident in 

the part of the United Kingdom from where they moved. 

                                            
(
7
) Cm. 5639. 

(
8
) HC 395; relevant amending instrument is HC 164. 

(
9
) 1978 c.30. 

(
10

) 1983 c.40. 
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(5) For the purposes of these Regulations, and subject to paragraph (6), in assessing whether a 

post 2011/12 student has a relevant connection with Scotland or is an excepted student for the 

charging of relevant fees, a course of education is deemed to have started on the date that the first 

constituent part of any programme of education which contributes to the final award for that 

course of education commenced. 

(6) In assessing whether a post 2011/12 student has a relevant connection with Scotland or is an 

excepted student for the charging of relevant fees— 

(a) a programme of education leading to— 

(i) a Degree; 

(ii) a Higher National Diploma; or 

(iii) a Higher National Certificate; and 

(b) such other programmes of education as the Scottish Ministers may determine, 

are to be treated as separate and distinct courses of education. 

Relevant connection with Scotland 

3. For the purposes of regulation 4(1), a post 2011/12 student has a relevant connection with 

Scotland if that post 2011/12 student— 

(a) is ordinarily resident in Scotland on the relevant date; 

(b) has been ordinarily resident in the United Kingdom and Islands throughout the period of 

3 years immediately preceding the relevant date; and 

(c) is settled in the United Kingdom within the meaning given by section 33(2A) of the 

Immigration Act 1971(
11

) on the relevant date. 

Charging of higher relevant fees 

4.—(1) Subject to paragraph (2), it is lawful to charge higher relevant fees in the case of post 

2011/12 students who do not have a relevant connection with Scotland than in the case of post 

2011/12 students having such a connection. 

(2) It is not lawful to charge higher relevant fees in the case of a post 2011/12 student who is an 

excepted student within the meaning of Schedule 1. 

Ordinary Residence 

5. Schedule 2 has effect as regards determining whether a post 2011/12 student is to be treated, 

for the purposes of regulation 3 or Schedule 1, as being, or having been, ordinarily resident in a 

place at, or for, a particular time. 

                                            
(
11

) 1971 c.77; section 33(2A) was inserted by paragraph 7 of Schedule 4 to the British 
Nationality Act 1981 (c.61). 
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The Education (Fees and Awards) (Scotland) Regulations 2007 

6. After regulation 3 of the Education (Fees and Awards) (Scotland) Regulations 2007(12) 

insert— 

―Application of this Part 

3A. This Part does not apply to a post 2011/12 student within the meaning of 

regulation 2(1) of the Education (Fees) (Scotland) Regulations 2011.‖. 

 

 

 

 

 

 

 MICHAEL RUSSELL 

 A member of the Scottish Executive 

St Andrew‘s House, 

Edinburgh 

2nd November 2011 

 

                                            
(12) S.S.I. 2007/152, as amended by S.S.I. 2007/503, 2009/188 and 309 and 2010/325. 
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 SCHEDULE 1 Regulation 4(2) 

FEES - EXCEPTED STUDENTS 

7. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is— 

(i) an EEA migrant worker or an EEA self-employed person; 

(ii) a Swiss employed person or a Swiss self-employed person; 

(iii) an EEA frontier worker or an EEA frontier self-employed person; or 

(iv) a Swiss frontier worker or a Swiss frontier self-employed person; and 

(b) has been ordinarily resident in the territory comprising the European Economic Area and 

Switzerland throughout the period of 3 years immediately preceding the relevant date. 

8. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is— 

(i) the family member of a person mentioned in paragraph 1(a); or 

(ii) has a right not to be charged higher relevant fees by virtue of Article 12 of Council 

Regulation (EEC) No. 1612/68 on the freedom of movement of workers(
13

), as 

extended by the EEA agreement; and 

(b) has been ordinarily resident in the territory comprising the European Economic Area and 

Switzerland throughout the period of 3 years immediately preceding the relevant date. 

9.—(1) A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is settled in the United Kingdom within the meaning given by section 33(2A) of the 

Immigration Act 1971 on the relevant date; 

(b) was ordinarily resident in Scotland (and the Scottish Ministers are satisfied that such 

residence was not in any way attributable to, or connected with, any period of residence 

in Scotland within the 3 years immediately preceding in respect of which any part of its 

purpose was wholly or mainly that of receiving full time education) and settled in the 

United Kingdom immediately before leaving the United Kingdom and who has utilised a 

right of residence; 

(c) has been ordinarily resident in the territory comprising the European Economic Area and 

Switzerland throughout the period of 3 years immediately preceding the relevant date; 

and 

(d) in the case where the ordinary residence referred to in paragraph (c) was wholly or 

mainly for the purpose of receiving full-time education, was ordinarily resident in the 

territory comprising the European Economic Area and Switzerland immediately prior to 

the period of residence referred to in paragraph (c). 

(2) For the purposes of this paragraph, a post 2011/12 student has utilised a right of residence if 

that post 2011/12 student— 

(a) is— 

(i) a United Kingdom national; 

(ii) a family member of a United Kingdom national with rights under Article 7 of 

Directive 2004/38(
14

) (or under corresponding provisions in the EEA agreement or 

the Switzerland Agreement(
15

)); 

                                            
(13) OJ No L 257, 19.10.68, p.2 (OJ/SE 1968(II) p.475), amended by Council Regulation (EEC) No. 2434/92 

(O.J. No. L 245, 26.8.92, p.1). 

(14) OJ No 158, 30.4.2004, p.77. 

(15) Cm. 5639. 
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(iii) a person who has a right of permanent residence arising under Directive 2004/38; 

and 

(b) either— 

(i) has exercised a right under Article 7 of Directive 2004/38 or any equivalent right 

under the EEA agreement or the Switzerland Agreement in a state other than the 

United Kingdom; or 

(ii) in the case of a post 2011/12 student who has a right of permanent residence in the 

United Kingdom arising under Directive 2004/38, has gone to the state within the 

territory comprising the European Economic Area and Switzerland of which that 

post 2011/12 student is a national or of which the person, in relation to whom that 

post 2011/12 student is a family member, is a national. 

(3) Sub-paragraph (1)(a) does not apply where the post 2011/12 student falls within sub-

paragraph (2)(a)(ii). 

10. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is— 

(i) a refugee who has been ordinarily resident in the United Kingdom and Islands at all 

times since that person was first recognised as a refugee; or 

(ii) the spouse, civil partner or child of such a refugee; and 

(b) is ordinarily resident in Scotland on the relevant date. 

11. A post 2011/12 student is an excepted student if — 

(a) that post 2011/12 student— 

(i) has applied for refugee status but has as a result of that application been informed in 

writing by a person acting under the authority of the Secretary of State for the Home 

Department that, although that person is considered not to qualify for recognition as 

a refugee, it is thought right to allow that person to enter or remain in the United 

Kingdom and that person has been granted leave to enter or remain accordingly; 

(ii) has been ordinarily resident in the United Kingdom and Islands at all times since that 

person was first granted such leave to enter or remain; and 

(iii) is ordinarily resident in Scotland on the relevant date; or 

(b) that post 2011/12 student is the spouse, civil partner or child of a person of the kind 

described in sub-paragraph (a) and who is ordinarily resident in Scotland on the relevant 

date. 

12. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is an Iraqi national who— 

(i) has been granted indefinite leave to enter the United Kingdom under the Locally 

Engaged Staff Assistance Scheme (Direct Entry) operated by the Home Department; 

(ii) has been ordinarily resident in the United Kingdom and Islands at all times since that 

person was first granted indefinite leave to enter the United Kingdom; and 

(iii) is ordinarily resident in Scotland on the relevant date; or 

(b) is the spouse, civil partner or child of a person of the kind described in sub-paragraph (a) 

and who is ordinarily resident in Scotland on the relevant date. 

13. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is a person who has been granted temporary protection and who has been ordinarily 

resident in the United Kingdom and Islands at all times since that person was first granted 

temporary protection; 

(b) did not attain the age of 18 years prior to the beginning of the current academic year of 

the student‘s course; and 

(c) is ordinarily resident in Scotland on the relevant date. 
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14. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is the child of an asylum seeker or is a young asylum seeker; 

(b) is resident in Scotland on the relevant date; 

(c) has been resident in Scotland throughout the period of 3 years immediately preceding the 

relevant date; 

(d) was under 18 years old on the date when the application for asylum was made, which 

application must have been made prior to 1st December 2006; and 

(e) is under 25 years old on the relevant date. 

15.—(1) A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is, on the relevant date, a non UK EU national or the family member of such a national; 

(b) is ordinarily resident in Scotland on the relevant date; 

(c) has been ordinarily resident in the United Kingdom and Islands throughout the period of 

3 years immediately preceding the relevant date; and 

(d) in the case where their ordinary residence referred to in paragraph (c) was wholly or 

mainly for the purpose of receiving full-time education, was ordinarily resident in the 

territory comprising the European Economic Area and Switzerland immediately prior to 

the period of residence referred to in paragraph (c). 

(2) Where a state accedes to the EU after the relevant date and a person is a national of that 

state, the requirement in sub-paragraph (1)(a) to be a non UK EU national on the relevant date is 

treated as being satisfied. 

16.—(1) A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is, on the relevant date, an EU national or a family member of such national; and 

(b) subject to paragraph (2) has been ordinarily resident in the area comprising the European 

Economic Area, Switzerland and the EU overseas territories throughout the period of 3 

years immediately preceding the relevant date. 

(2) Sub-paragraph (1)(b) does not apply to a family member of an EU national where that EU 

national has been ordinarily resident in the territory comprising the European Economic Area, 

Switzerland and the EU overseas territories throughout the period of 3 years immediately 

preceding the relevant date. 

(3) For the purposes of this paragraph— 

(a) an EU national does not include a United Kingdom national who has not utilised a right 

of residence; and 

(b) a United Kingdom national has utilised a right of residence if that person has exercised a 

right under Article 7 of Directive 2004/38 or any equivalent right under the EEA 

Agreement or the Switzerland Agreement in a state other than the United Kingdom. 

(4) Where a state accedes to the EU after the relevant date and a person is a national of that 

state, the requirement in sub-paragraph (1)(a) to be an EU national on the relevant date is treated 

as being satisfied. 

17. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is the child of a Swiss national in respect of whom it is not lawful to charge higher 

relevant fees by virtue of Article 3(6) of Annex 1 to the Switzerland Agreement; 

(b) has been ordinarily resident in the territory comprising the European Economic Area and 

Switzerland throughout the period of 3 years immediately preceding the relevant date; 

and 

(c) in the case where the ordinary residence referred to in sub-paragraph (b) was wholly or 

mainly for the purpose of receiving full-time education, was ordinarily resident in the 

territory comprising the European Economic Area and Switzerland immediately prior to 

the period of residence referred to in sub-paragraph (b). 
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18. A post 2011/12 student is an excepted student if that post 2011/12 student was admitted to 

the course of education in pursuance of arrangements with an institution outside the United 

Kingdom for the exchange of students on a fully reciprocal basis. 

19. A post 2011/12 student is an excepted student if that post 2011/12 student— 

(a) is the child of a Turkish worker; 

(b) is ordinarily resident in Scotland on the relevant date; and 

(c) has been ordinarily resident in the territory comprising the European Economic Area, 

Switzerland and Turkey throughout the period of 3 years preceding the relevant date. 
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 SCHEDULE 2 Regulation 5 

ORDINARY RESIDENCE 

20.—(1) For the purposes of regulation 3(a) and paragraph 9(1)(b) of Schedule 1, a post 2011/12 

student is to be treated as being ordinarily resident in Scotland on the relevant date if that post 

2011/12 student was not actually so resident only because— 

(a) that post 2011/12 student or their spouse or civil partner or either of their parents; or 

(b) in the case of a dependant direct relative in the ascending line, the child upon whom that 

post 2011/12 student was dependent or that child‘s spouse or civil partner, 

was temporarily— 

(i) employed outside Scotland; or 

(ii) attending a course of study or undertaking postgraduate research outside Scotland. 

(2) For the purposes of regulation 3(a) and subject to sub-paragraph (3), a post 2011/12 student 

is not to be treated as being ordinarily resident in Scotland on the relevant date if that post 2011/12 

student‘s residence there on that date is in any sense attributable to, or connected with, any period 

of residence in Scotland within 3 years immediately preceding the relevant date as respects any 

part of which its purpose was wholly or mainly that of receiving full-time education. 

(3) Sub-paragraph (2) does not apply to a post 2011/12 student who has acquired settled status 

in the United Kingdom under the Immigration Act 1971(
16

) as a result of residence for full-time 

education which has led to a right of permanent residence arising under Directive 2004/38. 

21.—(1) Sub-paragraphs (2) to (5) apply in determining, for the purposes of regulation 3(b) and 

paragraphs 1(b), 2(b), 3(1)(c), 9(1)(c), 10(1)(b), 11(b) and 13(c) of Schedule 1, whether a post 

2011/12 student is to be treated as having been or not having been ordinarily resident for the 

period specified in those paragraphs (in this paragraph, ―the specified period‖) in the United 

Kingdom and Islands, the European Economic Area, Switzerland, the EU overseas territories or 

Turkey (in this paragraph, ―the relevant area‖). 

(2) A post 2011/12 student is not to be treated as having been ordinarily resident in the relevant 

area for the specified period in regulation 3(b) if that post 2011/12 student was resident there for 

any part of that period wholly or mainly for the purpose of receiving full-time education, unless 

the post 2011/12 student has acquired settled status in the United Kingdom under the Immigration 

Act 1971 as a result of residence for full-time education which has led to a right of permanent 

residence arising under Directive 2004/38, in which case the post 2011/12 student must have been 

ordinarily resident in the territory comprising the European Economic Area and Switzerland 

immediately prior to the start of that period of residence. 

(3) A post 2011/12 student is not to be treated as having been ordinarily resident in the relevant 

area for the specified period in paragraph 10(1)(b) of Schedule 1 if that post 2011/12 student was 

resident there for any part of that period wholly or mainly for the purpose of receiving full-time 

education. 

(4) A post 2011/12 student is to be treated as having been ordinarily resident in the relevant area 

for the specified period if that post 2011/12 student was born and has spent the greater part of their 

life in the relevant area and— 

(a) their parents or either of them have been ordinarily resident in the relevant area 

throughout the specified period and that post 2011/12 student is not an independent 

student; or 

(b) that post 2011/12 student has been ordinarily resident in the relevant area for at least 

one year of the specified period and, in the case of those qualifying by virtue of 

                                            
(
16

) 1971 c.77. 
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regulation 3 or paragraph 10 of Schedule 1, no part of that residence was wholly or 

mainly for the purposes of receiving full time education. 

(5) A post 2011/12 student is to be treated as having been ordinarily resident in the relevant area 

for the specified period if that post 2011/12 student was not actually ordinarily resident in the 

relevant area for the specified period only because— 

(a) that post 2011/12 student, or their spouse or civil partner, or either of their parents; or 

(b) in the case of a dependent direct relative in the ascending line, the child upon whom that 

post 2011/12 student was dependent or that child‘s spouse or civil partner, 

was temporarily— 

(i) employed outside the relevant area; or 

(ii) attending a course of study or undertaking postgraduate research outside the relevant 

area. 

22.—(1) In paragraph 2(4)(a), ―an independent student‖ means a post 2011/12 student who prior 

to the relevant date— 

(a) has attained the age of 25 years; 

(b) is married or in a civil partnership; 

(c) has no parent living; 

(d) had the care of a person under the age of 18 years who was wholly or mainly financially 

dependent upon them; or 

(e) has been self-supporting out of their earnings for periods aggregating not less than 

3 years. 

(2) A post 2011/12 student is to be regarded as having been self-supporting out of their earnings 

for any period during which that post 2011/12 student— 

(a) was participating in arrangements for training for the unemployed under any scheme 

operated, sponsored or funded by any state authority or agency, national, regional or 

local; 

(b) was in receipt of benefit payable by any state authority or agency, national, regional or 

local, in respect of a person who is available for employment but who is unemployed; 

(c) was available for employment and had complied with any requirement of registration 

imposed by a body referred to in paragraphs (a) or (b) as a condition of entitlement for 

participation in arrangements for training or receipt of benefit; 

(d) received any pension, allowance or other benefit paid by reason of a disability to which 

that post 2011/12 student is subject, or by reason of confinement, injury or sickness, paid 

by any state authority or agency, national, regional or local, by an employer or any 

former employer or by any other person; or 

(e) held an advance postgraduate or other comparable award. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations provide that it is lawful for a fundable body to charge certain students fees at 

a higher level than other students. ―Fundable body‖ means a fundable body providing fundable 

higher education in terms of section 5(3) of the Further and Higher Education (Scotland) Act 

2005. 

The Regulations apply in the case of any student who is a ―post 2011/12 student‖ within the 

meaning of the Regulations. A ―post 2011/12 student‖ is defined in regulation 2(1) as a student 

who is not a ―new deferred student‖ who commences a course of education at a fundable body on 

or after 1st August 2012. 

Regulation 3 provides that a post 2011/12 student has a relevant connection with Scotland if that 

post 2011/12 student (a) is ordinarily resident in Scotland on the relevant date; (b) has been 

ordinarily resident in the United Kingdom and Islands throughout the period of 3 years 

immediately preceding the relevant date; and (c) is settled in the United Kingdom within the 

meaning given by section 33(2A) of the Immigration Act 1971 on the relevant date. 

Regulation 4(1) provides that it is lawful to charge higher relevant fees in the case of post 

2011/12 students who do not have a relevant connection with Scotland than in the case of post 

2011/12 students having such a connection unless those students are excepted students within the 

meaning of Schedule 1. Schedule 1 makes provision for 13 categories of excepted student. 

―Relevant fees‖ is defined in regulation 2(1). 

Regulation 5 gives effect to Schedule 2 which makes provision as regards determining whether 

a person is to be treated, for the purposes of regulation 3 or Schedule 1, as being, or having been, 

ordinarily resident in a place at, or for, a particular time. 

Regulation 6 amends the Education (Fees and Awards) (Scotland) Regulations 2007 by inserting 

a new regulation 3A to provide that Part II of those Regulations does not apply to a ―post 2011/12 

student‖. 
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EXECUTIVE NOTE 

 

THE EDUCATION (FEES) (SCOTLAND) REGULATIONS 2011 

 

SSI 2011/389 

 

Powers under which instrument is made 

 

The Education (Fees) (Scotland) Regulations 2011 (―the 2011 Regulations‖) are made 

in exercise of the power conferred by section 1 of the Education (Fees and Awards) 

Act 1983.  

 

Parliamentary Procedure 

 

The 2011 Regulations are subject to negative procedure in the Scottish Parliament.   

 

Summary of Policy Proposals 

 

Our intention is to change, with effect from the academic year 2012/13, the way in 

which higher education tuition fees are applied to students who normally live in 

another part of the UK outside Scotland (referred to as ―RUK domiciled students‖).  

RUK domiciled students will be excluded from arrangements in terms of which the 

Scottish Ministers set tuition fee levels. This will leave institutions free to set their 

own tuition fee levels for this group, as they currently do for ‗non-EU international 

students‘.  This will be achieved through: 

 

 the Student Fees (Specification) (Scotland) Order 2011; 

 the 2011 Regulations; and  

 an associated condition attached to any grant paid by the Scottish Ministers to 

the Scottish Further and Higher Education Funding Council (―the SFC‖) in 

terms of section 9 of the Further and Higher Education (Scotland) Act 2005.   

 

The main policy drivers for these changes are: 

 

 the need to respond to an increasing divergence in higher education tuition fee 

policy across the UK in order to maintain current cross-border flows of 

students;  

 

 the need to protect places for students who normally live in Scotland 

(―Scotland domiciled students‖); and  

 

 changing the system to reduce the need to react to changes elsewhere in the 

UK in future. 

 

We are making new arrangements for tuition fee levels in connection with higher 

education provided by any ―fundable body‖ (within the meaning of section 6 of, and 

Schedule 2 to, the 2005 Act – Schedule 2 to the 2005 Act lists various educational 

institutions which provide courses of higher education). Broadly, the intention is that 

the new arrangements will apply to students commencing courses of higher education 

at fundable bodies in the 2012/13 academic year (or later academic years) but that the 
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existing arrangements will continue to apply to students who commenced courses at 

fundable bodies prior to the 2012/13 academic year but who are continuing their 

course in that academic year (or later academic years).  

 

Existing arrangements which will continue 

 

The Student Fees (Specification) (Scotland) Order 2006 

The Education (Fees and Awards) (Scotland) Regulations 2007 

 

The levels of higher education tuition fees to be charged by fundable bodies to full 

time students are currently set under  the Student Fees (Specification) (Scotland) 

Order 2006 (―the 2006 Order‖).  The 2011 Order makes certain amendments to the 

2006 Order which will remain fully in force and will continue to govern the level of 

higher education tuition fees for any full time student who is either a ―deferred 

student‖, an ―existing student‖ or a ―new student‖ within the meaning of the 2006 

Order. These terms cover any student who has already started a course of education 

on or before 31 July 2012.  The 2006 Order will also govern the level of higher 

education tuition fees for a ―new deferred student‖ within the meaning of the 2006 

Order.  That term covers any student who starts a course of education on or after 1 

August 2012 having already agreed, between 1 August 2005 and 31 July 2011, to 

defer entry to their course.   The term ―new deferred student‖, however, excludes 

medical students who have a relevant connection with Scotland or are excepted 

students within the meaning of the 2011 Regulations – see further below.  Such 

students will be subject to the new arrangements.   

 

The 2006 Order is amended so as to make it clear that its application is excluded in 

the case of a ―new student‖ who is a ―post 2011/12 student‖ within the meaning of the 

2011 Order (see further below). 

 

The 2006 Order is amended to specify the annual tuition fees for the academic year 

2012/13 for new deferred students as follows:  

 

 for a full time new deferred student studying an  honours or ordinary degree 

course as £1,820; 

 

 for a full time new deferred student studying a medical degree course as 

£2,895 

 

 for a full time new deferred student studying a Postgraduate Certificate of 

Education or Professional Graduate Diploma in Education course as £1,820; 

and  

 

 for a full time new deferred student studying any other higher level course of 

education as £1,285. 

 

These fees are the same amounts as the annual tuition fees for the academic year 

2012-13 which are set by determination by the Scottish Ministers for the other 

categories of students to whom the 2006 Order applies. The 2006 Order is also 

amended to allow the Scottish Ministers to set fees for subsequent academic years 

(i.e. after 2012/13) for new deferred students by determination, rather than by Order, 
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only if either such fees are no greater than the 2012/13 fees or such fees are only 

higher than the 2012/13 fees in so far as is necessary to maintain the value of the fees 

in real terms. This provision mirrors a similar provision already contained in the 2006 

Order for other categories of students to whom the 2006 Order applies. 

 

The fees set under the 2006 Order apply to students who have a ‗relevant connection 

with the United Kingdom and Islands‘ and to certain particular categories of 

‗excepted student‘, both within the meaning of the Education (Fees and Awards) 

(Scotland) Regulations 2007 (―the 2007 Regulations‖).   

 

A student must meet a number of criteria in order to establish a ‗relevant connection 

with the United Kingdom and Islands‘ including that the student must have been 

ordinarily resident in the United Kingdom and Islands for a period of three years 

immediately preceding 1
st
 August, 1

st
 January, 1

st
 April or 1

st
 July closest to the 

beginning of the first term of the student‘s course and that the student must be settled 

in the United Kingdom within the meaning of the Immigration Act 1971. 

 

As provided for in terms of section 9(5) of the 2005 Act, in making grants to the SFC 

in terms of section 9 of the 2005 Act, the Scottish Ministers make it a condition of 

grant that the SFC, in turn, makes it a condition of any grant made by the SFC to any 

fundable body in terms of section 12 of the 2005 Act that the fundable body charge 

tuition fees at the level set by the Scottish Ministers in terms of the 2006 Order.  It is 

intended that the Scottish Ministers will continue to make this a condition of the grant 

to the SFC. 

 

For students who do not have a relevant connection with the United Kingdom and 

Islands and are not excepted students, both within the meaning of the 2007 

Regulations (a group which comprises, in the main, students who may conveniently 

be referred to as ‗non-EU international students‘), the fundable bodies determine  the 

level of tuition fee charged.  Fundable bodies are free to charge students in that group 

tuition fees at the same level as those set by the Scottish Ministers for students having 

a relevant connection with the United Kingdom and Islands and excepted students 

within the meaning of the 2007 Regulations or at a higher level than the fees charged 

to such students. 

 

New arrangements 

 

The Student Fees (Specification) (Scotland) Order 2011  

The Education (Fees) (Scotland) Regulations 2011 

 

The 2011 Order sets tuition fees for full time courses of higher education and it 

applies to any full time student who is a ―post 2011/12 student‖, that is a student who 

commences a course of education in the academic year 2012-13 (or later academic 

years) and who is not a ―deferred student‖ or a ―new deferred student‖ within the 

meaning of the 2006 Order. 
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The 2011 Order specifies the annual tuition fees for academic year 2012-13 as 

follows:  

 

 for a full time post 2011/12 student studying an  honours or ordinary degree 

course as £1,820; 

 

 for a full time post 2011/12 student studying a Postgraduate Certificate of 

Education or Professional Graduate Diploma in Education course as £1,820; 

and  

 

 for a full time post 2011/12 student studying any other higher level course of 

education as £1,285. 

 

Under the 2011 Order there is no longer a different fee for medical students (as is the 

case under the 2006 Order).  

 

The fees set by the 2011 Order apply to students who have a relevant connection with 

Scotland or are excepted students within the meaning of the 2011 Regulations.   

 

The 2011 Regulations provide that a student must meet a number of criteria in order 

to establish a relevant connection with Scotland for the purposes of the 2011 

Regulations.  The student must: 

 

(a) be ordinarily resident in Scotland on the relevant date (being the 1
st
 August, 1

st
 

January, 1
st
 April or 1

st
 July closest to the beginning of the first term of the 

student‘s course); 

(b) have been ordinarily resident in the United Kingdom and Islands throughout 

the period of 3 years immediately preceding the relevant date; and 

(c) be settled in the United Kingdom within the meaning of the Immigration Act 

1971 on the relevant date. 

 

The 2011 Regulations set out the categories of excepted students in Schedule 1.  

These categories largely mirror the categories of excepted students under the 2007 

Regulations. Some minor changes have, however, been made.  In particular, these are: 

 

 the category of excepted student which covers ‗UK returners‘ (paragraph 3) 

now requires the person to have been ordinarily resident in Scotland – in 

addition to being settled in the United Kingdom -  prior to leaving the United 

Kingdom and then exercising a right of residence elsewhere in the EU; 

 

  the categories of excepted student making provision for refugees (paragraph 

4), certain persons given leave to enter or remain (paragraph 5), certain Iraqi 

nationals (paragraph 6) and certain persons granted temporary protection 

(paragraph 7) now all impose – in addition to a requirement to have been 

resident for a particular period in the United Kingdom and Islands -  a 

requirement to be ordinarily resident in Scotland on the relevant date;   
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 paragraph 10 (EU nationals and their family members) no longer applies to 

UK nationals who have not exercised a right of residence elsewhere in the EU.  

In addition it is now made clear that non-EU national family members of EU 

nationals do not require to demonstrate 3 years ordinary residence in the EU if 

their EU national family member satisfies that requirement; 

 

 provision is no longer made for a ‗British Overseas Territories national‘ 

category of excepted student (see paragraph 14 of Schedule 1 to the Education 

(Fees and Awards) (Scotland) Regulations 2007). 

 

Schedule 2 of the 2011 Regulations makes provision for assessing whether or not a 

person is ordinarily resident in a particular place for the purposes of the Regulations. 

Certain temporary absences will not lead to the student being considered not to be 

ordinarily resident. On the other hand, residence which is wholly or mainly for the 

purpose of receiving full-time education is not treated as ‗ordinary residence‘. 

 

 The 2011 Order also allows the Scottish Ministers to set fees for subsequent 

academic years (ie after 2012/13) by determination, rather than by Order, only if 

either such fees are no greater than the 2012-13 fees or such fees are only higher than 

the 2012-13 fees in so far as is necessary to maintain the value of the fees in real 

terms. In considering the value of fees in real terms Scottish Ministers may have 

regard to any retail price index. This provision mirrors a similar provision already 

contained in the 2006 Order. 

 

As is currently done in relation to fees set under the 2006 Order and as provided for in 

terms of section 9(5) of the 2005 Act, it is intended that in making grants to the SFC 

in terms of section 9 of the 2005 Act, the Scottish Ministers will make it a condition 

of grant that the SFC, in turn, makes it a condition of any grant made by the SFC to 

any fundable body in terms of section 12 of the 2005 Act that the fundable body 

charge tuition fees at the level set by the Scottish Ministers in terms of the 2011 

Order. 

 

For students who do not have a relevant connection with Scotland and are not 

excepted students within the meaning of the 2011 Regulations, fundable bodies will 

determine the level of tuition fee charged. As well as non-EU international students 

who already fall within this group under the current arrangements, this group will now 

include (unless they fall within any of the categories of excepted student in the 2011 

Regulations) RUK domiciled students – i.e. students who normally live in a part of 

the UK other than Scotland and who do not therefore satisfy the requirement of 

ordinary residence in Scotland on the relevant date. Fundable bodies will be free to 

charge students in this group tuition fees at the same level as those set by the Scottish 

Ministers for students having a relevant connection with Scotland and excepted 

students within the meaning of the 2011 Regulations or at a higher level than the fees 

charged to such students.   

 

The 2011 Order and 2011 Regulations will come into force on 1 August 2012. 

 

The 2011 Order and 2011 Regulations do not affect student support. In particular 

eligible full-time undergraduate Scotland domiciled students will continue to have 
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their tuition fees met by the Scottish Government through the Student Awards Agency 

for Scotland (SAAS). 

 

Consultation 

 

Although the 2011 Regulations were not themselves subject to consultation, the 

consultation documents produced in connection with the consultation on the 2011 

Order (http://www.scotland.gov.uk/Resource/Doc/352583/0118609.pdf) set out the 

Scottish Ministers proposals regarding how ―relevant connection with Scotland‖ 

would be ‗defined‘ for the purposes of the 2011 Regulations.  In particular it was 

proposed that a student would require to have been ordinarily resident in Scotland for 

3 years immediately preceding 1
st
 August, 1

st
 January, 1st April or 1

st
 July closest to 

the beginning of the first term of the student‘s course.  Following the consultation the 

Scottish Ministers have decided to define ―relevant connection with Scotland‖ in a 

different way in the 2011 Regulations.  This is explained above.  Significantly, in 

order to demonstrate a ―relevant connection with Scotland‖ for the purposes of the 

2011 Regulations a student will not require to have been ordinarily resident in 

Scotland for a period of 3 years preceding  1
st
 August, 1

st
 January, 1st April or 1

st
 July 

closest to the beginning of the first term of the student‘s course.  Rather a student will 

require to have been ordinarily resident in the United Kingdom and Islands for a 

period of 3 years immediately preceding 1
st
 August, 1

st
 January, 1st April or 1

st
 July 

closest to the beginning of the first term of the student‘s course and ordinarily resident 

in Scotland on that date.   

 

Impact Assessments  

 

An Equality Impact Assessment was completed for the 2011 Order and 2011 

Regulations.   

 

Financial Effects  

 

The 2011 Order and 2011 Regulations have no implications for increased financial 

liability on the Scottish Government or local government.  Any savings to the Scottish 

Government resulting from the changes to tuition fee arrangements for which the 

2011 Order and 2011 Regulations make provision will be re-invested in higher 

education in Scotland.  

 

The 2011 Order and 2011 Regulations are not expected to present cost implications to 

business, charities or public bodies, in terms of increased costs of administering 

proposed changes.  Therefore, no Regulatory Impact Assessment has been completed 

for the 2011 Order.   

 

Scottish Government 

Employability, Skills and Lifelong Learning Directorate 

November 2011 

http://www.scotland.gov.uk/Resource/Doc/352583/0118609.pdf
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Draft Order laid before the Scottish Parliament under section 34(4) of the Further and Higher 

Education (Scotland) Act 2005 for the approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2011 No.  

EDUCATION 

The Student Fees (Specification) (Scotland) Order 2011 

Made - - - -    2012 

Coming into force - - 1st August 2012 

The Scottish Ministers make the following Order in exercise of the powers conferred by 

sections 9(6) and (7) and 34(2) of the Further and Higher Education (Scotland) Act 2005(
17

) (―the 

Act‖) and of all other powers enabling them to do so. 

The Scottish Ministers have laid before the Scottish Parliament a proposed draft of this Order and 

a statement of their reasons for proposing to make it; publicised the proposed draft of this Order; 

invited written representations on the proposed draft of this Order; and had regard to any written 

representations about the proposed draft of this Order, all in accordance with section 9(13) and 

(15) of the Act. 

The Scottish Ministers have laid before the Scottish Parliament a statement summarising all 

written representations about the proposed draft of this Order to which they had regard under 

section 9(13)(d) of the Act; the changes (if any) made to the proposed draft of this Order in light 

of the representations; and any reasons for making, or not making, changes in light of the 

representations, all in accordance with section 9(14) of the Act. 

In accordance with section 34(4) of that Act, a draft of this Order has been laid before, and 

approved by resolution of, the Scottish Parliament(
18

). 

Citation and commencement 

23. This Order may be cited as the Student Fees (Specification) (Scotland) Order 2011 and 

comes into force on 1st August 2012. 

Interpretation 

24. In this Order— 

(a) ―the 2006 Order‖ means the Student Fees (Specification) (Scotland) Order 2006(
19

); 

                                            
(17) 2005 asp 6. 

(18) Section 34(4) of the Further and Higher Education (Scotland) Act 2005 has been modified by paragraph 5 of 

schedule 3 to the Interpretation and Legislative Reform (Scotland) Act 2010 (asp 10). 

(19) S.S.I. 2006/401. 
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(b) a ―2012/13 academic year‖ is any academic year commencing during the period 

beginning on 1st August 2012 and ending on 31st July 2013 and subsequent academic 

years are to be construed accordingly; 

(c) a ―higher level course of education‖ is any course at a higher level, including a honours 

or ordinary degree course, with the exception of— 

(i) a course of post-graduate studies (including a higher degree course); and 

(ii) a course at a higher level in preparation for a qualification from a professional body; 

(d) a ―post 2011/12 student‖ is a student, who is not a deferred student or a new deferred 

student within the meaning of article 1(2) of the 2006 Order, who commences a course at 

a fundable body on or after 1st August 2012. 

Specification of fees for a 2012/13 academic year 

25.—(1) Subject to paragraph (3), the Scottish Ministers specify the following fees payable for a 

2012/13 academic year. 

(2) Full time post 2011/12 students who are studying at fundable bodies must pay a fee of— 

(a) £1,820 in connection with their attending any honours or ordinary degree course; 

(b) £1,820 in connection with their attending a Postgraduate Certificate in Education or 

Professional Graduate Diploma in Education course; 

(c) £1,285 in connection with their attending any higher level course of education which is 

not specified in (a). 

(3) Paragraphs (1) and (2) do not apply in relation to any fees which are payable in accordance 

with the Education (Fees) (Scotland) Regulations 2011(
20

) by students who do not have a relevant 

connection with Scotland and are not excepted students under those Regulations. 

Specification of fees for academic years subsequent to a 2012/13 academic year 

26. The Scottish Ministers may determine, in relation to any academic year subsequent to a 

2012/13 academic year, that the fees payable for that year, by any full time post 2011/12 students 

in connection with their attending such courses as specified under article 3(2), are— 

(a) in each case no higher than the fees specified under article 3(1) and (2); or 

(b) in any case higher than the fees specified under article 3(1) and (2), provided that any 

increase in fees is no greater than is required in order to maintain the value in real terms 

of those specified fees. 

Amendment of the Student Fees (Specification) (Scotland) Order 2006 

27.—(1) The 2006 Order is amended as follows. 

(2) In article 1(2) (citation, commencement and interpretation)— 

(a) after sub-paragraph (c) insert— 

―(ca) an ―excluded medical student‖ is a student, who is not an existing student, a 

deferred student or a new student to whom articles 2 and 3 apply, who— 

 (i) has been accepted on to a Bachelor of Medicine and Bachelor of Surgery 

degree course or a Bachelor of Science degree course in medicine which is a 

preparatory course for the study of a Bachelor of Medicine and Bachelor of 

Surgery degree course at a fundable body and has agreed in writing with that 

fundable body, during the period beginning on 1st August 2005 and ending on 

31st July 2011, to defer entry to that course; and 

 (ii) has a relevant connection with Scotland, or is an excepted student, within the 

meaning of the Education (Fees) (Scotland) Regulations 2011(
21

);‖; 

                                            
(20) S.S.I. 2011/389. 
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(b) after sub-paragraph (e) insert— 

 ―(ea) a ―new deferred student‖ is a student, who is not an excluded medical student, 

an existing student or a new student to whom articles 2 and 3 of this Order 

apply who has been accepted on to a course at a fundable body and has agreed 

in writing with that fundable body, during the period beginning on 1st August 

2005 and ending on 31st July 2011, to defer entry to that course;‖. 

(3) After article 1 insert— 

―Application of articles 2 and 3 to new students 

1A. Articles 2 and 3 do not apply to a new student who is also a post 2011/12 student 

within the meaning of article 2(d) of the Student Fees (Specification) (Scotland) Order 

2011(
22

).‖. 

(4) After article 3 insert— 

―Specification of fees for the 2012/13 academic year for new deferred students 

4.—(1) Subject to paragraph (3), the Scottish Ministers specify the following fees 

payable for a 2012/13 academic year. 

(2) Full time new deferred students who are studying at fundable bodies must pay a fee 

of— 

(a) £1,820 in connection with their attending any honours or ordinary degree course 

which is not a medical degree course specified in (b); 

(b) £2,895 in connection with their attending a Bachelor of Medicine and Bachelor of 

Surgery degree course or a Bachelor of Science degree course in medicine which 

is a preparatory course for the study of a Bachelor of Medicine and Bachelor of 

Surgery degree course; 

(c) £1,820 in connection with their attending a Postgraduate Certificate in Education 

or Professional Graduate Diploma in Education course; 

(d) £1,285 in connection with their attending any higher level course of education 

which is not specified in (a) or (b). 

(3) Paragraphs (1) and (2) shall not apply in relation to any fees which are payable in 

accordance with the Education (Fees and Awards) (Scotland) Regulations 2007(
23

) by 

students who do not have a relevant connection with the United Kingdom and Islands and 

are not excepted students under those Regulations. 

Specification of fees for academic years subsequent to the 2012/13 academic year for 

new deferred students 

5.—(1) The Scottish Ministers may determine, in relation to any academic year 

subsequent to a 2012/13 academic year, that the fees payable for that year, by full time new 

deferred students in connection with their attending such courses as specified under 

article 4(2) are— 

(a) in each case no higher than the fees specified under article 4(1) and (2), as the case 

may be; or 

                                                                                                                             
(21) S.S.I. 2011/389. 

(22) S.S.I. 2011/[     ] 

(23) S.S.I. 2007/152, as amended by S.S.I. 2007/503, 2009/188 and 309 and 2010/325. 
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(b) in any case higher than the fees specified under article 4(1) and (2), as the case 

may be, provided that any increase in fees is no greater than is required in order to 

maintain the value in real terms of those specified fees.‖. 

 

 

 

 

 

     

 A member of the Scottish Executive 

St Andrew‘s House, 

Edinburgh 

      2011 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order is made under sections 9(6) and (7) and 34(2) of the Further and Higher Education 

(Scotland) Act 2005 (―the 2005 Act‖). It specifies the fees that are payable by certain students 

attending courses of higher education at fundable bodies in the 2012/13 academic year. It also 

amends the Student Fees (Specification) (Scotland) Order 2006 (S.S.I. 2006/401) (―the 2006 

Order‖). ―Fundable body‖ means a body specified in schedule 2 to the 2005 Act. 

A 2012/13 academic year is defined as any academic year which has a start date between 

1st August 2012 and 31st July 2013, inclusive. Subsequent academic years are to be construed 

accordingly (i.e. with reference to start dates during the period from 1st August to 31st July). 

The Order specifies fees for full time students only and does not apply to part time students. The 

fees apply to any student who is a ―post 2011/12 student‖ within the meaning of the Order. A 

―post 2011/12 student‖ is a student, who is not a ―deferred student‖ or a ―new deferred student‖ 

within the meaning of the 2006 Order, who commences a course on or after 1st August 2012. To 

qualify as a ―deferred student‖ within the meaning of the 2006 Order a student must commence a 

course on or after 1st August 2006 having agreed with the relevant fundable body, before 

1st August 2005, to defer entry to that course. To qualify as a ―new deferred student‖ within the 

meaning of the 2006 Order a student must commence a course on or after 1st August 2012 having 

agreed with the relevant fundable body, between 1st August 2005 and 31st July 2011, to defer 

entry to that course. The term ―new deferred student‖ does not include a student who is an 

excluded medical student. An ―excluded medical student‖ is a student who (i) has been accepted 

on to a Bachelor of Medicine and Bachelor of Surgery degree course or a Bachelor of Science 

degree course in medicine which is a preparatory course for the study of a Bachelor of Medicine 

and Bachelor of Surgery degree course at a fundable body and has agreed in writing with that 

fundable body, during the period beginning on 1st August 2005 and ending on 31st July 2011, to 

defer entry to that course; and (ii) has a relevant connection with Scotland, or is an excepted 

student, within the meaning of the Education (Fees) (Scotland) Regulations 2011 (―the 2011 

Regulations‖). 

Article 3(2)(a) provides that full time post 2011/12 students studying honours or ordinary 

degrees must pay a fee of £1,820. Article 3(2)(b) provides that full time post 2011/12 students 

studying postgraduate initial teacher training courses must pay a fee of £1,820. Article 3(2)(c) 

provides that full time post 2011/12 students studying any other higher level education course 

must pay a fee of £1,285. 

Article 3(3) provides that these fees do not apply to students who do not have a relevant 

connection with Scotland and are not excepted students within the meaning of the 2011 

Regulations. 

These specified fees will form part of the conditions of grant imposed on fundable bodies under 

section 9 of the 2005 Act. Under this section the Scottish Ministers specify the fees and will then 

require the Scottish Further and Higher Education Funding Council (through the terms of the grant 

to that Council) to set this fee level through further conditions of grant on fundable bodies. 

Fundable bodies then require this level of fee from those students to whom the 2011 Regulations 

apply. 

Article 4 allows Scottish Ministers to set fees for subsequent academic years by determination, 

rather than by Order, only if either such fees are no greater than the 2012/13 fees or such fees are 

only higher than the 2012/13 fees in so far as is necessary to maintain the value of the fees in real 

terms. In considering the value of fees in real terms, section 9(17) of the 2005 Act provides that 

the Scottish Ministers may have regard to any retail price index. (Information on retail price index 

is available on www.statistics.gov.uk.). This provision allows fees to remain at the same level, be 

reduced or be increased in line with inflation without making further legislation. 

Fees payable by students attending courses of higher education at fundable bodies were 

previously set in terms of the 2006 Order. Article 5 amends the 2006 Order by inserting additional 

definitions of the classes of student to whom the 2006 Order applies and making provision for 

http://www.statistics.gov.uk/
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specifying the fees payable by new deferred students. It also amends the 2006 Order by making 

provision which excludes the application of the 2006 Order to post 2011/12 students to whom this 

Order applies. The 2006 Order will therefore continue to apply in respect of fees payable by any 

student who is a ―new student‖ as defined in the 2006 Order and who is not also a post 2011/12 

student as defined in this Order. The 2006 Order will also continue to apply in respect of fees 

payable by a ―deferred student‖, an ―existing student‖ or a ―new deferred student‖ as defined in 

the 2006 Order. 
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EXECUTIVE NOTE 

 

DRAFT : THE STUDENT FEES (SPECIFICATION) (SCOTLAND)  

ORDER 2011 

 

Powers under which instrument is made 

 

The Student Fees (Specification) (Scotland) Order 2011 (―the 2011 Order‖) is made in 

exercise of the powers conferred by section 9(6) and (7) of the Further and Higher 

Education (Scotland) Act 2005 (―the 2005 Act‖).  

 

Parliamentary Procedure 

 

The 2011 Order is subject to affirmative procedure in the Scottish Parliament.   

 

Summary of Policy Proposals 

 

Our intention is to change, with effect from the academic year 2012/13, the way in 

which higher education tuition fees are applied to students who normally live in 

another part of the UK outside Scotland (referred to as ―RUK domiciled students‖).  

RUK domiciled students will be excluded from arrangements in terms of which the 

Scottish Ministers set tuition fee levels. This will leave institutions free to set their 

own tuition fee levels for this group, as they currently do for ‗non-EU international 

students‘.  This will be achieved through: 

 

 the 2011 Order; 

 the Education (Fees) (Scotland) Regulations 2011 (―the 2011 Regulations‖); 

and  

 an associated condition attached to any grant paid by the Scottish Ministers to 

the Scottish Further and Higher Education Funding Council (―the SFC‖) in 

terms of section 9 of the 2005 Act.   

 

The main policy drivers for these changes are: 

 

 the need to respond to an increasing divergence in higher education tuition fee 

policy across the UK in order to maintain current cross-border flows of 

students;  

 the need to protect places for students who normally live in Scotland 

(―Scotland domiciled students‖); and  

 

 changing the system to reduce the need to react to changes elsewhere in the 

UK in future. 

 

We are making new arrangements for tuition fee levels in connection with higher 

education provided by any ―fundable body‖ (within the meaning of section 6 of, and 

Schedule 2 to, the 2005 Act – Schedule 2 to the 2005 Act lists various educational 

institutions which provide courses of higher education). Broadly, the intention is that 

the new arrangements will apply to students commencing courses of higher education 

at fundable bodies in the 2012/13 academic year (or later academic years) but that the 

existing arrangements will continue to apply to students who commenced courses at 
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fundable bodies prior to the 2012/13 academic year but who are continuing their 

course in that academic year (or later academic years).  

 

Existing arrangements which will continue  

 

The Student Fees (Specification) (Scotland) Order 2006 

The Education (Fees and Awards) (Scotland) Regulations 2007 

 

The levels of higher education tuition fees to be charged by fundable bodies to full 

time students are currently set under  the Student Fees (Specification) (Scotland) 

Order 2006 (―the 2006 Order‖).  The 2011 Order makes certain amendments to the 

2006 Order which will remain fully in force and will continue to govern the level of 

higher education tuition fees for any full time student who is either a ―deferred 

student‖, an ―existing student‖ or a ―new student‖ within the meaning of the 2006 

Order. These terms cover any student who has already started a course of education 

on or before 31 July 2012.  The 2006 Order will also govern the level of higher 

education tuition fees for a ―new deferred student‖ within the meaning of the 2006 

Order.  That term covers any student who starts a course of education on or after 1 

August 2012 having already agreed, between 1 August 2005 and 31 July 2011, to 

defer entry to their course.   The term ―new deferred student‖, however, excludes 

medical students who have a relevant connection with Scotland or are excepted 

students within the meaning of the 2011 Regulations – see further below.  Such 

students will be subject to the new arrangements.   

 

The 2006 Order is amended so as to make it clear that its application is excluded in 

the case of a ―new student‖ who is a ―post 2011/12 student‖ within the meaning of the 

2011 Order (see further below). 

 

The 2006 Order is amended to specify the annual tuition fees for the academic year 

2012/13 for new deferred students as follows:  

 

 for a full time new deferred student studying an  honours or ordinary degree 

course as £1,820; 

 

 for a full time new deferred student studying a medical degree course as 

£2,895 

 

 for a full time new deferred student studying a Postgraduate Certificate of 

Education or Professional Graduate Diploma in Education course as £1,820; 

and  

 

 for a full time new deferred student studying any other higher level course of 

education as £1,285. 

 

These fees are the same amounts as the annual tuition fees for the academic year 

2012/13 which are set by determination by the Scottish Ministers for the other 

categories of students to whom the 2006 Order applies.  The 2006 Order is also 

amended to allow the Scottish Ministers to set fees for subsequent academic years 

(i.e. after 2012/13) for new deferred students by determination, rather than by Order, 

only if either such fees are no greater than the 2012/13 fees or such fees are only 
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higher than the 2012/13 fees in so far as is necessary to maintain the value of the fees 

in real terms. This provision mirrors a similar provision already contained in the 2006 

Order for other categories of students to whom the 2006 Order applies. 

 

The fees set under the 2006 Order apply to students who have a ‗relevant connection 

with the United Kingdom and Islands‘ and to certain particular categories of 

‗excepted student‘, both within the meaning of the Education (Fees and Awards) 

(Scotland) Regulations 2007 (―the 2007 Regulations‖).   

 

A student must meet a number of criteria in order to establish a ‗relevant connection 

with the United Kingdom and Islands‘ including that the student must have been 

ordinarily resident in the United Kingdom and Islands for a period of three years 

immediately preceding 1
st
 August, 1

st
 January, 1

st
 April or 1

st
 July closest to the 

beginning of the first term of the student‘s course and that the student must be settled 

in the United Kingdom within the meaning of the Immigration Act 1971. 

 

As provided for in terms of section 9(5) of the 2005 Act, in making grants to the SFC 

in terms of section 9 of the 2005 Act, the Scottish Ministers make it a condition of 

grant that the SFC, in turn, makes it a condition of any grant made by the SFC to any 

fundable body in terms of section 12 of the 2005 Act that the fundable body charge 

tuition fees at the level set by the Scottish Ministers in terms of the 2006 Order.  It is 

intended that the Scottish Ministers will continue to make this a condition of the grant 

to the SFC. 

 

For students who do not have a relevant connection with the United Kingdom and 

Islands and are not excepted students, both within the meaning of the 2007 

Regulations (a group which comprises, in the main, students who may conveniently 

be referred to as ‗non-EU international students‘), the fundable bodies determine  the 

level of tuition fee charged.  Fundable bodies are free to charge students in that group 

tuition fees at the same level as those set by the Scottish Ministers for students having 

a relevant connection with the United Kingdom and Islands and excepted students 

within the meaning of the 2007 Regulations or at a higher level than the fees charged 

to such students. 

 

New arrangements 

 

The Student Fees (Specification) (Scotland) Order 2011  

The Education (Fees) (Scotland) Regulations 2011 

 

The 2011 Order sets tuition fees for full time courses of higher education and it 

applies to any full time student who is a ―post 2011/12 student‖, that is a student who 

commences a course of education in the academic year 2012/13 (or later academic 

years) and who is not a ―deferred student‖ or a ―new deferred student‖ within the 

meaning of the 2006 Order. 

 

The 2011 Order specifies the annual tuition fees for academic year 2012-13 as 

follows:  

 

 for a full time post 2011/12 student studying an  honours or ordinary degree 

course as £1,820; 
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 for a full time post 2011/12 student studying a Postgraduate Certificate of 

Education or Professional Graduate Diploma in Education course as £1,820; 

and  

 

 for a full time post 2011/12 student studying any other higher level course of 

education as £1,285. 

 

Under the 2011 Order there is no longer a different fee for medical students (as is the 

case under the 2006 Order).  

 

The fees set under the 2011 Order apply to students who have a relevant connection 

with Scotland or are excepted students within the meaning of the 2011 Regulations.   

 

The 2011 Regulations provide that a student must meet a number of criteria in order 

to establish a relevant connection with Scotland for the purposes of the 2011 

Regulations.  The student must: 

 

(a) be ordinarily resident in Scotland on the relevant date (being the 1
st
 August, 1

st
 

January, 1
st
 April or 1

st
 July closest to the beginning of the first term of the 

student‘s course);   

 

(b) have been ordinarily resident in the United Kingdom and Islands throughout 

the period of 3 years immediately preceding the relevant date; and 

 

(c) be settled in the United Kingdom within the meaning of the Immigration Act 

1971 on the relevant date. 

 

The 2011 Order also allows the Scottish Ministers to set fees for subsequent academic 

years (i.e. after 2012/13) by determination, rather than by Order, only if either such 

fees are no greater than the 2012/13 fees or such fees are only higher than the 2012/13 

fees in so far as is necessary to maintain the value of the fees in real terms. In 

considering the value of fees in real terms Scottish Ministers may have regard to any 

retail price index. This provision mirrors a similar provision already contained in the 

2006 Order. 

 

As is currently done in relation to fees set under the 2006 Order and as provided for in 

terms of section 9(5) of the 2005 Act, it is intended that in making grants to the SFC 

in terms of section 9 of the 2005 Act, the Scottish Ministers will make it a condition 

of grant that the SFC, in turn, makes it a condition of any grant made by the SFC to 

any fundable body in terms of section 12 of the 2005 Act that the fundable body 

charge tuition fees at the level set by the Scottish Ministers in terms of the 2011 

Order. 

 

For students who do not have a relevant connection with Scotland and are not 

excepted students within the meaning of the 2011 Regulations, fundable bodies will 

determine the level of tuition fee charged. As well as non-EU international students 

who already fall within this group under the current arrangements, this group will now 

include (unless they fall within any of the categories of excepted student in the 2011 
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Regulations)  RUK domiciled students – i.e. students who normally live in a part of 

the UK other than Scotland and who do not therefore satisfy the requirement of 

ordinary residence in Scotland on the relevant date. Fundable bodies will be free to 

charge students in this group tuition fees at the same level as those set by the Scottish 

Ministers for students having a relevant connection with Scotland and excepted 

students within the meaning of the 2011 Regulations or at a higher level than the fees 

charged to such students.   

 

The 2011 Order and 2011 Regulations will come into force on 1 August 2012. 

 

The 2011 Order and 2011 Regulations do not affect student support. In particular 

eligible full-time undergraduate Scotland domiciled students will continue to have 

their tuition fees met by the Scottish Government through the Student Awards Agency 

for Scotland (SAAS). 

 

Consultation 

 

The 2011 Order has been amended from the previous version laid before Parliament 

in connection with the enhanced consultation required under section 9 of the 2005 

Act.  The consultation period ran from 29 June 2011 to 2 September 2011 The 

consultation was placed on the website of the Scottish Government.  Additionally 

written representations were invited from the SFC, the National Union of Students 

Scotland and fundable bodies. The following bodies were also alerted to this 

consultation:  Student Awards Agency for Scotland; Educational Institute of Scotland; 

University and College Union Scotland; Association of Managers of Student Services 

in Higher Education; Scotland‘s Colleges; Universities Scotland; Student Loans 

Company; Coalition of Higher Education Students in Scotland; and the British 

Medical Association Scotland Medical Students Committee. A full list of consultees 

is appended.      

 

The responses to the consultation and the Scottish Minister‘s response to it can be 

found at 

 

http://www.scotland.gov.uk/Publications/2011/09/29120818/0 and on the Publications 

page of the Scottish Government website at:  

 

http://www.scotland.gov.uk/Publications/Recent 

   

A summary statement which sets out all of the amendments made to the 2011 Order 

following the consultation is laid before the Parliament with the 2011 Order in 

accordance with section 9(14) of the 2005 Act.   

 

Impact Assessments  

 

An Equality Impact Assessment was completed for this Order.  

 

http://www.scotland.gov.uk/Publications/2011/09/29120818/0
http://www.scotland.gov.uk/Publications/Recent
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Financial Effects  

 

The 2011 Order and 2011 Regulations have no implications for increased financial 

liability on the Scottish Government or local government.  Any savings to the Scottish 

Government resulting from the changes to tuition fee arrangements for which the 

2011 Order and 2011 Regulations make provision will be re-invested in higher 

education in Scotland.  

 

The 2011 Order and 2011 Regulations are not expected to present cost implications to 

business, charities or public bodies, in terms of increased costs of administering 

proposed changes.  Therefore, no Regulatory Impact Assessment has been completed 

for the 2011 Order.   

 

Scottish Government 

Employability, Skills and Lifelong Learning Directorate 

November 2011 
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SUMMARY STATEMENT 

The Student Fees (Specification) (Scotland) Order 2011 
 
This summary statement is laid in the Scottish Parliament by the Scottish 
Ministers along with the draft Student Fees (Specification) (Scotland) Order 
2011 (―the 2011 Order‖), as required under section 9(14) of the Further and 
Higher Education (Scotland) Act 2005 (―the Act‖). 
 
The Scottish Ministers ran a public consultation on a proposed draft of the 
2011 Order (the proposed draft of the 2011 Order‖ as required under section 
9(13) of the Act.  It can be found at: 
http://www.scotland.gov.uk/Publications/2011/06/27091056/0 
 
This took place prior to the affirmative procedure to which the above 
instrument is now subject. The Scottish Ministers have had regard to the 
written representations received as a result of that consultation, as required 
under section 9(13)(d) of the Act.  This summary statement outlines the 
representations received on the proposed draft Order, Scottish Ministers‘ 
responses to these representations, and any subsequent changes to the 
proposed draft Order.  The response includes the Scottish Ministers‘ reasons 
for making or not making changes to the proposed draft Order, in light of the 
representations to which they have had regard. 
 
The consultation on the proposed draft of the 2011 Order ran from 29 June to 
2 September 2011.  There were 44 responses: 7 from individuals; 15 from 
universities; 9 from students associations; and 13 from other organisations.  
All respondents have granted permission for their responses to be published 
on the Scottish Government website.  They can be found at:  
http://www.scotland.gov.uk/Publications/2011/10/28141857/0 
 
In line with standard practice for consultations, the Scottish Government has 
prepared and published an analysis of the responses and a response to the 
consultation on the draft Order.  It can be found on the Scottish Government 
website at: 
http://www.scotland.gov.uk/Publications/Recent 
 
Overview of the responses and action taken as a consequence  
 
The responses to the consultation demonstrated that  there is widespread 
recognition of the need to take action to protect opportunities for students who 
normally live in Scotland (―Scotland domiciled students‖) to pursue higher 
education, in response to the changes in tuition fee policy taking place 
elsewhere in the UK, notably in England.  It also showed that there was 
support for the specific proposal under consideration.     
 
In response to the consultation, Scottish Ministers have revised the definition 
of ―relevant connection with Scotland‖ to be included in the Education (Fees) 
(Scotland) Regulations 2011 (―the 2011 Regulations‖) which are being made 

http://www.scotland.gov.uk/Publications/2011/06/27091056/0
http://www.scotland.gov.uk/Publications/2011/10/28141857/0
http://www.scotland.gov.uk/Publications/Recent
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alongside the 2011 Order. The consultation suggested that this would be 
based on a number of criteria including that the student must have been 
ordinarily resident in Scotland for a period of three years immediately 
preceding 1st August, 1st January, 1st April or 1st July closest to the beginning 
of the first term of the student‘s course and that the student must be settled in 
the UK in terms of the Immigration Act 1971.   
 
The consultation identified that if these criteria were also to be applied in the 
context of eligibility for student support, there would be a small but significant 
group of UK domiciled students, who had moved to Scotland within the 3 year 
period for legitimate reasons and could find themselves ineligible for student 
support from any UK administration.   
 
Scottish Ministers have therefore amended their approach so that in terms of 
the 2011 Regulations a student will have a ―relevant connection with 
Scotland‖  if that student is ordinarily resident in Scotland on the relevant date 
(being the 1st August, 1st January, 1st April or 1st July closest to the beginning 
of the first term of the student‘s course); has been ordinarily resident in the 
United Kingdom, Channel Islands or the Isle of Man throughout the period of 
3 years immediately preceding the relevant date; and is settled in the United 
Kingdom within the meaning given by section 33(2A) of the Immigration Act 
1971 on the relevant date.           
 
The Scottish Government’s detailed responses  
 
The following extracts from submissions of consultation respondents cover 
those points where the Scottish Government has considered whether any 
changes are required to the draft Order.  The Scottish Government‘s 
responses are highlighted in italics.   
 
Reponses or sections of responses which were generally supportive of the 
proposals have not been included.    The responses from the consultation 
respondents listed below are supportive of the Scottish Government‘s 
proposals.   
 
21- Edinburgh Napier University 
36 - Glasgow Caledonian University 
06- Newcastle University 
41- Perth College UHI 
02- Queen Margaret University 
27- Royal Conservatoire of Scotland 
08- Society & College of Radiographers 
30 - Stow College 
07- University of Bristol 
35- University of St Andrews 
44- University of Stirling 
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Extracts of responses   
 
013 -Anonymous  
 
Commission of the European Union v The Italian Republic (16 January 2003) 
* European Court of Justice Case brought against Italy casts doubt on the 
legality of some discount schemes operating to the benefit of local residents 
The case was an application for a declaration that Italy was in breach of its 
obligations under Articles 12 EC and 49 EC by granting free admission to 
monuments, museums, galleries, archaeological digs, parks and gardens 
classified as national monuments to people of pensionable age. The Court 
found that Italy was discriminating against nationals of other member states 
by restricting the concession to Italian nationals and persons resident within 
the territory of those authorities running the cultural sites in question. 
 
The Scottish Government‟s response: This comment questions whether the 
Scottish Government‟s proposals are lawful under EU law.  The Scottish 
Government is satisfied that the proposals are lawful. In particular, the 
Scotland Act 1998 requires Scottish Ministers to act compatibly with European 
Union law.  The Scottish Government is satisfied that its proposals are 
compatible with European Union law.   This comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
   
014 – Alasdair Seale 
 
It is abhorrent to charge someone born in RUK more than a local when other 
EU members nationals get the ‗cheap option‘ you describe. You proposal 
discriminates on the grounds of nationality English, Welsh * Northern Irish 
nationals.   
 
The Scottish Government‟s response: This comment suggests the Scottish 
Government‟s proposals discriminate against students who normally live in a 
part of the UK other than Scotland (“RUK connected students”) on grounds of 
nationality.    The Scottish Government is satisfied that the proposals are 
lawful. In particular, the Scotland Act 1998 (“the Scotland Act”) requires 
Scottish Ministers to act compatibly with European Union law.  The Scottish 
Government is satisfied that the proposals are compatible with European 
Union law.  In addition the Scotland Act requires Scottish Ministers to act 
compatibly with the "Convention rights" as defined in section 1 of the Human 
Rights Act 1998.  The Scottish Government is satisfied that the proposals for 
are compatible with the Convention rights. The Scottish Government is also 
satisfied that the proposals are compatible with the Equality Act 2010.  This 
comment has not resulted in any specific changes to the proposed draft of the 
2011 Order.   
 
009- Anonymous 
 
Presumably some consideration has been given to the possibility that fees of 
RUK domiciled students may have to be met in future from public funds if an 
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independent Scotland became a member of the EU and the present policy on 
fees was continued. 
 
The Scottish Government‟s response:  The proposals concern the Scottish 
Government‟s present status as a devolved administration within the UK.   
This comment has not resulted in any specific changes to the proposed draft 
of the 2011 Order.   
 
The report of the Scottish Government Universities Technical Group on 
Higher Education made assumptions of possible fees from RUK students 
which took  account of the comparative lengths of honours degree courses 
Page 2 of Annex B mentions £6,375 as a competitive figure. There is no real 
explanation for the current proposal which would allow universities to charge 
up to £9000 over four years. Would a more realistic figure for a cap not be 
£7,000, if £6375 is competitive?  
 
The Scottish Government‟s response: This comment refers to the proposed 
cap of £9,000 a year for tuition fees for RUK domiciled students.  Primary, 
rather than secondary, legislation is required to set such at cap This comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
More generally however, Scottish universities are diverse in character and 
provide a wide range of courses of varying lengths, including options for entry 
into second year for suitably qualified students   The Scottish Government 
believes this flexibility should be fostered and that Scottish universities should 
be given the discretion to set their own fees for RUK domiciled students, 
within an overall cap of £9,000 a year.      
 
Page 2  of Annex B also says that the current "teaching subsidy" for RUK 
students will be redistributed widely. Will that apply to the more expensive 
subjects such as medicine? Even in England the "teaching subsidy" is 
retained for some subjects.  
 
The Scottish Government‟s response: The Scottish Government agrees that 
there is a need to continue to support high cost subjects such as medicine.  
We have made this clear in the letter of guidance to the Scottish Funding 
Council (SFC) on 21 September.  This letter can be found at:  
http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx 
 
These matters are, however, outwith the scope of the 2011 Order.   Therefore 
this comment has not resulted in any specific changes to the proposed draft of 
the 2011 Order.   
 
001- Joan McDowell 
 
Page 11: ‗establish a relevant connection with Scotland‘ is translated into 
‗ordinarily resident in Scotland for 3 years preceding….first term‘. I suspect 
that some people will take issue with this definition as they may be Scottish by 
birth but due to family reasons, living furth of Scotland. Currently it is known 

http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx


 

 40  

 

that people will use family member‘s addresses as their permanent address to 
ensure school placements within a particular catchment area. The same will 
apply in this situation. Considering the many Scottish tax exiles that there are, 
the whole definition of what it means to be Scottish needs to be further 
clarified and not limited to residence only.  
 
The Scottish Government‟s response: This comment suggests there is a need 
for greater clarity around the definition of „relevant connection with Scotland‟ 
in the 2011 Regulations.     Regulation 3 of the 2011 Regulations provides 
that a student has a relevant connection with Scotland if that student (a) is  
ordinarily resident in Scotland on the relevant date (being the 1st August, 1st 
January, 1st April or 1st July closest to the beginning of the first term of the 
student‟s course); (b) has been ordinarily resident in the United Kingdom and 
Islands throughout the period of 3 years immediately preceding the relevant 
date; and (c) is settled in the United Kingdom within the meaning of the 
Immigration Act 1971 on the relevant date. Schedule 2 of the 2011 
Regulations has effect as regards determining whether a student to whom the 
2011 Regulations apply is to be treated for the purposes of, among other 
provisions, regulation 3, as being, or having been, ordinarily resident in a 
place at, or for, a particular time. These are, however, matters which relate to 
the 2011 Regulations and so this comment has not resulted in any specific 
changes to the proposed draft of the 2011 Order.   
 
004- Kelly Waterson 
 
How are Scottish Universities going to reassure and guarantee all UK 
students that their admission to a Scottish University is being treated equally? 
For instance, an RUK domiciled prospective student with suitable entry 
requirements plus a sizeable [… ] however there still remains the ugly face of 
inequality and it may transpire that students who are in a fortunate financial 
position upon applying, may yet again prevail. Scottish domicile students must 
be protected and Universities must ensure admission processes are fair and 
equal to all students.  
 
The Scottish Government‟s response: This comment concerns the treatment 
of Scotland domiciled and RUK domiciled students under university 
admissions processes.  This is a matter for Scottish universities as 
autonomous institutions.. Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
 
On the flip side of RUK domiciled prospective students paying higher fees 
than their previous counterparts, there is the danger of discouraging young 
people to apply to University at all. Therefore a decline in student numbers on 
under graduate/postgraduate courses which could be detrimental to the future 
of school disciplines and their academic and support staff.  
 
The Scottish Government‟s response: This comment concerns the continuing 
ability of Scottish universities to attract RUK domiciled students.  The policy 
underpinning the draft Order has been designed both to protect opportunities 
for Scotland domiciled students and enable a manageable  number of RUK 
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domiciled  students to continue to come to Scotland to study.    This comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
There also may be an issue which we may later see evolve from young 
families currently living elsewhere in the UK other than Scotland. The issue 
being that they may choose to move north of the border now to enable their 
dependent(s) to be eligible under the current residential criteria stated by 
SAAS to cover tuition fees at Scottish universities in Scotland.  
 
The Scottish Government‟s response: This comment concerns the possibility 
of the new policy attracting families from elsewhere in the UK to relocate to 
Scotland.  Broadly put, whether a student is entitled to be charged tuition fees 
at the level set by the Scottish Ministers in terms of the 2011 Order will be 
determined by eligibility criteria contained in the 2011 Regulations (i.e. 
whether a student is a student who has a relevant connection with Scotland or 
is excepted students within the meaning of the 2011 Regulations) and not the 
2011 Order.    Therefore this comment has not resulted in any specific 
changes to the proposed draft of the 2011 Order.   
 
005- Lukic Aleksandar 
 
The proposed fee cap level of £9,000 will make tuition fee costs for a four-
year Scottish degree course £36,000 compared with £27,000 for a three-year 
English degree course. There is an additional year's living costs to consider 
for studying in Scotland also, pushing the additional expense well into five 
figures. Scottish universities could become more expensive than those 
elsewhere in the UK and fill their places with wealthier RUK-students due to 
weight of demand for university places overall, but Scotland would clearly lose 
out on talented RUK-students who would apply to universities in their home 
nations for financial reasons, causing an overall 'brain drain.' 
 
The Scottish Government‟s response: This comment raises a concern about 
Scottish universities becoming too expensive for RUK domiciled students, and 
refers to the proposed cap of £9,000 a year for tuition fees for RUK domiciled 
students.  Primary, rather than secondary, legislation is required to set a 
different cap for RUK domiciled students than for Scotland domiciled students.     
This comment has not resulted in any specific changes to the proposed draft 
of the 2011 Order.   
 
More generally however, Scottish universities are diverse in character and 
provide a wide range of courses of varying lengths, including options for entry 
into second year for suitably qualified students.  The Scottish Government 
believes this flexibility should be fostered and that Scottish universities should 
be given the discretion to set their own fees for RUK domiciled students, 
within an overall cap of £9,000 a year.      
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042- Steven Smith 
 
It‘s not about them being cheap. I think university in Scotland should be free 
to anybody in Europe thereby creating a boom in our education industry. It 
can be funded by sponsorship and advertising. We need to rely more on big 
business to fund social ventures, the average tax payer can‘t afford it! The 
contact with these businesses will also provide a wide range of benefits such 
as organisation of internships, industry experts speaking directly to students, 
etc... 
 
The Scottish Government‟s response:  The Scottish Government agrees that, 
in an ideal world, no student attending a Scottish university would pay fees.  
However, given the changes in tuition fee policy taking place elsewhere in the 
UK, notably in England, the Scottish Government believes that the proposed 
policy is a reasonable and necessary position to adopt.  This comment is 
however much broader in scope that the 2011 Order under consideration.  
Therefore this comment has not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
018- Aston University Birmingham 
 
The challenge for Scottish and other UK Universities is the differential that 
would exist for EU (e.g. French, Irish, Spanish) students wishing to study in 
the UK. These students would as at present pay no fees or far less in fees if 
they study in Scotland compared to other parts of the UK.  This costs the 
British and Scottish Taxpayer a massive sum and is not sustainable. This also 
creates distortions in the UK and European Higher Education Market and 
could again lead to Scottish students being unable to secure a place at a high 
demand course in Scotland and a further reduction in the numbers of EU 
students studying in England, Wales and Northern Ireland.  
 
The Scottish Government‟s response:  This comment concerns the possible 
increased demand for places at Scottish universities from non-UK EU 
students.  The Scottish Government will monitor demand for university places.  
But, this comment has not resulted in any specific changes to the proposed 
draft of the 2011 Order.   
 
It would be fairer for Scottish Universities to treat all non Scottish Domiciled 
students the same post 2012 if the commitment to ―free‖ Higher Education for 
Scottish Domiciled students is to continue. 
 
The Scottish Government‟s response:  This comment concerns the different 
treatment between RUK and non-UK EU domiciled students for tuition fee 
purposes.  The Scottish Government believes that the action which it is taking 
is a proportionate means of achieving the aim of protecting opportunities for 
Scotland connected students to pursue higher education at Scottish 
universities. Therefore this comment has not resulted in any specific changes 
to the proposed draft of the 2011 Order.   
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038- ATL Scotland 
 
ATL remains opposed to the marketisation of education across the UK in 
whatever format from tuition fees to academies to free schools. We do not 
believe that students should be paying the price of the current UK 
Government‘s decision to dramatically reduce and in some disciplines 
withdraw the teaching grant to universities in England. It is for that reason we 
cannot support the Scottish Government‘s approach in its current format; 
regardless of whether or not we believe it would have brought forward such 
proposals if it had not been required due to the actions of the UK government. 
We believe that the proposed approach could lead to a marketisation of 
higher education in Scotland, albeit with potentially unintended consequences 
between and within institutions and courses, if it is not reviewed and revised. 
If RUK domiciled students are to be excluded from fee arrangements as per 
the Order then that would seem to amount to a quota for Scottish domiciled 
students. It would appear, therefore, that a mechanism to protect the number 
of places available for Scottish students is already effectively in place, thus 
removing much of the need and rationale for the deregulation of fees for RUK 
domiciled students as proposed.  
 
The Scottish Government‟s response:  This comment suggests the Scottish 
Government‟s policy objectives could be achieved by setting separate quotas 
for Scotland domiciled and RUK domiciled students.  The Scottish 
Government believes that the action which it is taking is a proportionate 
means of achieving the aim of protecting opportunities for Scotland connected 
students to pursue higher education at Scottish universities. This comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
We would like to seek clarification on the issue of domicility for Scottish and 
RUK students. There is a significant cross-border flow within the independent 
school sector, particularly amongst students whose parent(s) teach at an 
independent school, which could leave individual students open to not 
qualifying for residency from any particular part of the UK over the three year 
period through no fault of their own. A reading of the explanatory notes 
accompanying the draft Order does not appear to allow for individual and 
specific circumstances to be taken into account. 
 
The Scottish Government‟s response:   Regulation 3 of the 2011 Regulations 
provides that a student has a relevant connection with Scotland if that student 
(a) is  ordinarily resident in Scotland on the relevant date (being the 1st 
August, 1st January, 1st April or 1st July closest to the beginning of the first 
term of the student‟s course); (b) has been ordinarily resident in the United 
Kingdom and Islands throughout the period of 3 years immediately preceding 
the relevant date; and (c) is settled in the United Kingdom within the meaning 
of the Immigration Act 1971 on the relevant date. Schedule 2 of the 2011 
Regulations has effect as regards determining whether a student to whom the 
2011 Regulations apply is to be treated for the purposes of, among other 
provisions, regulation 3, as being, or having been, ordinarily resident in a 
place at, or for, a particular time. These are, however, matters which relate to 
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the 2011 Regulations and so this comment has not resulted in any specific 
changes to the proposed draft of the 2011 Order.   
 
040- BMA Scotland 
 
The proposals will mean that the level of tuition fees for RUK students will no 
longer be set by Order by the Scottish Ministers. This will be the case until 
such time as The Scottish Government can bring forward primary legislation 
to set an upper limit for fee levels for RUK domiciled students. We are 
concerned at the proposal that tuition fees will be deregulated without any 
upper limit being imposed at the same time. It is vital that a cap is introduced 
as soon as possible and universities must not be allowed to charge more than 
universities elsewhere in the UK. 
 
The Scottish Government‟s response:  This comment refers to the proposed 
cap of £9,000 a year for tuition fees for RUK domiciled students.  Primary, 
rather than secondary, legislation is required to set such a cap.  While the 
Scottish Government does intend to bring forward the necessary legislation, 
this is outwith the scope of the 2011 Order under consideration.  Therefore 
this comment has not resulted in any specific changes to the proposed draft of 
the 2011 Order.   
 
We are deeply concerned and surprised that the Scottish Government is 
proposing deregulating fees for RUK students, allowing universities in 
Scotland to charge £9,000 a year tuition fees, without setting out any 
requirements for universities to provide enhanced bursary support and 
measures to widen access for those from low income households. This goes 
beyond the reforms seen in Westminster.  
 
The Scottish Government‟s response:   The Scottish Government is pleased 
to see the wide ranging and generous bursary packages that Scottish 
universities have agreed to provide RUK domiciled students.   More broadly, 
in the context of the post-16 reform programme, the Scottish Government has 
already announced its intention to legislate to set achievable but ambitious 
goals for access to higher education for the poorest students.  This will apply 
to all students studying at Scottish universities, not just those from other parts 
of the UK. In any event, student support is outwith the scope of the 2011 
Order and this comment has not therefore resulted in any specific changes to 
the proposed draft of the 2011 Order. 
 
The consultation advises that the SFC teaching subsidy for RUK students will 
be redistributed so that the benefits of any increased income to the sector are 
shared widely across all universities. The teaching grant for medicine is 
currently set at £8,240 a year (£5,345 SFC funding and £2,895 tuition fee) for 
the first two pre clinical years and £16,330 a year (£13,435 SFC funding and 
£2,895 tuition fee) for the remaining three clinical years. It is vital that the 
overall funding per place is maintained and there is no reduction in funding to 
medical schools.  
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The Scottish Government‟s response:   The Scottish Government agrees that 
there is a need to continue to support high cost subjects such as medicine.  
We have made this clear in the letter of guidance sent to the Scottish Funding 
Council (SFC) on 21 September.  This letter can be found at:  
http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx 
 
These matters are, however, outwith the scope of the 2011 Order.   Therefore 
this comment has not resulted in any specific changes to the proposed draft of 
the 2011 Order.  
 
It is proposed that the 2011 Regulations which will come into force at the 
same time as the Order will amend the criteria students must meet in order to 
establish a relevant connection with Scotland, including that they must have 
been ordinarily resident in Scotland for a period of three years immediately 
preceding 1 August, 1 January, 1 April or 1 July closest to the beginning of the 
first term of the student‘s course, usually known as the ‗relevant date‘. If a 
student has not been resident in Scotland for this time, a Scottish university 
can set tuition fees for them in the same way as for RUK students. This 
change would result in different criteria for domicile across the UK and we are 
deeply concerned that the implications of this change have not been fully 
considered. UK students could easily become ineligible for support from any 
UK funding body through no fault of their own. It is vital that all UK students 
can continue to apply for support and this will require the criteria for 
establishing a relevant connection with Scotland to be consistent across the 
UK. It is also important that any changes to the residency qualification remain 
strictly focused on domicile and not on any notion of who is ―Scottish‖. 
 
The Scottish Government‟s response:   The Scottish Government has revised 
the definition of relevant connection with Scotland proposed in the 
consultation on the proposed draft of the 2011 Order in light of this and other 
similar comments made as part of the consultation.  However, the definition of 
relevant connection with Scotland is set out in the 2011 Regulations rather 
than in the 2011 Order.   Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
 
012- Cemvo Scotland 
 
Even if not found to be discriminatory under the current UK Equality Act, 
setting English, Welsh and NI students apart from students from Scotland will 
almost certainly cause poor campus relations and cannot be seen to promote 
equality of opportunity, fairness and respect. 
 
The Scottish Government‟s response:   The Scottish Government recognises 
that , in an ideal world, no student attending a Scottish university would pay 
fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.  Therefore this comment has not 
resulted in any specific changes to the proposed draft  of the 2011 Order.   
 

http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx
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At the same time, if Scottish universities have to increasingly look to fee 
paying students – including international students in order to obtain greater 
income, then it could send a message that financial considerations matter 
more than the students themselves. By shutting their doors to competent 
British applicants from across the UK whilst continuing to actively recruit 
overseas students who clearly offer a lucrative income this is creating a 
further two tier system. 
 
The Scottish Government‟s response:   This comment suggests that university 
recruitment is largely driven by financial motivations.  It is in the interests of 
Scottish universities to attract the brightest and the best students from 
Scotland, the rest of the UK and beyond, regardless of the fee level of income 
attached to each student.  In addition, the Scottish Government is  investing 
an additional £327m in Scottish universities over the next three years, with 
real terms increases of more than 5% in each  year.   Therefore this comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
Research carried out by the Department for Work and Pensions already 
shows that child poverty rates for BME groups are far higher than the national 
average therefore this would suggest that poor BME students will suffer 
adversely from higher tuition fees; ultimately less likely to enter into higher 
education. In addition the Institute for Public Policy Research has found that 
ethnic minorities have been disproportionately affected by the rise in 
unemployment, with young people without a university education worst 
affected. There is on the other hand currently no evidence to suggest that 
BME students would choose Scottish universities because they are seen to 
be a ‗cheap option‘ and indeed there may be very positive reasons which 
have not been taken into account i.e. reputation, positive approach to diversity 
etc which we should encourage e. We would therefore strongly suggest that 
further 
consideration is given to the possible impact on BME students from across 
the UK. 
 
The Scottish Government‟s response: The possible impact on BME students 
has been considered. The Scottish Government believes that the action which 
it is taking is a proportionate means of achieving the aim of protecting 
opportunities for Scotland connected students to pursue higher education at 
Scottish universities. Therefore this comment has not resulted in any specific 
changes to the proposed draft of the 2011 Order.   
 
016- Dundee University Students Association 
 
We do not agree with the suggested approach of deregulating fees as we are 
opposed to all tuition fees as a point of principle. More specifically the 
proposals within the Draft Order do not remedy the funding gap or secure 
places for Scottish students, but do penalise RUK domiciled students who 
wish to study in Scotland. 
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The Scottish Government‟s response:   The Scottish Government agrees that, 
in an ideal world, no student attending a Scottish university would pay fees.  
However, given the changes in tuition fee policy taking place elsewhere in the 
UK, notably in England, we believe that the proposed policy is a reasonable 
and necessary position to adopt.  Therefore this comment has not resulted in 
any specific changes to the proposed draft of the 2011 Order.   
 
Contained within Annex B is information relating to the proposal from the Joint 
Technical Working Group of charging RUK domiciled students £6,375. This 
represents a significant and unwelcome increase on current fees but is a 
figure which universities believe will enable them to remain competitive within 
the UK and further afield. Why has this not been carried forward into the draft 
Order? 
 
The Scottish Government‟s response:   Scottish universities are diverse in 
character and provide a wide range of courses of varying lengths, including 
options for entry into second year for suitably qualified students.    The 
Scottish Government believes this flexibility should be fostered rather and that 
Scottish universities should be given the discretion to set their own fees for 
RUK domiciled students, within an overall cap of £9,000 a year.   Primary, 
rather than secondary, legislation is required to set such a cap.   While the 
Scottish Government does intend to bring forward the necessary primary 
legislation, this is outwith the scope of the draft Order under consideration.  
Therefore this comment has not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
011- Edinburgh University Students Association 
 
There should be no variation in RUK fees in Scotland and the fee level should 
be set as low as possible. EUSA is opposed in principle to tuition fees and we 
are against the proposal to allow universities to increase fees for RUK 
students. We are particularly opposed to plans to allow variable fees which 
would create a market in education. We strongly believe that this proposal 
would damage efforts to improve widening access, and also discourage 
talented RUK students from studying in Scotland. This in turn would damage 
the reputation of Scotland‘s higher education institutions as world class 
providers.  
 
The Scottish Government‟s response:   The Scottish Government agrees that, 
in an ideal world, no student attending a Scottish university would pay fees.   
However, given the changes in tuition fee policy taking place elsewhere in the 
UK, notably in England, we believe that the proposed policy is a reasonable 
and necessary position to adopt.  Therefore this comment has not resulted in 
any specific changes to the proposed draft of the 2011 Order.   
 
EUSA strongly believes that increasing RUK fees and particularly introducing 
variable fees would severely damage widening participation efforts. Should 
the proposal go ahead then 30% of all RUK fee income should be spent at 
each institution on providing bursaries to RUK students from widening 
participation backgrounds.  
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The Scottish Government‟s response:  The Scottish Government is pleased to 
see the wide ranging and generous bursary packages that Scottish 
universities have agreed to provide RUK domiciled students. More broadly, in 
the context of the post-16 reform programme, we have already announced 
our intention to legislate to set achievable but ambitious goals for access to 
higher education for the poorest students.  This will apply to all students 
studying at Scottish universities, not just those from other parts of the UK.  In 
any event, student support is outwith the scope of the 2011 Order and this 
comment has not therefore resulted in any specific changes to the proposed 
draft of the 2011 Order. 
 
The Scottish Government must take into account the fact that some courses 
cost more than £9000 per student for universities to teach, such as veterinary 
and medicine. Currently the teaching grant contributes to this cost and without 
it some institutions would be underfunded. Under the new proposal, 
institutions teaching these courses would still need additional funding on top 
of tuition fees to ensure that they could continue to recruit RUK students to 
these subjects. 
 
The Scottish Government‟s response: The Scottish Government agrees that 
there is a need to continue to support high cost subjects such as medicine.  
We have made this clear in the letter of guidance sent to the Scottish Funding 
Council (SFC) on 21 September.  This letter can be found at:  
http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx 
These matters are, however, outwith the scope of the 2011 Order.   Therefore 
this comment has not resulted in any specific changes to the proposed draft of 
the 2011 Order.  
 
010 - Equality Challenger Unit 
 
ECU appreciates the rationale behind the Scottish Government's decision to 
respond to the recent changes in higher education funding policy in England, 
Wales and Northern Ireland. We recognise that the proposed approach seeks 
to achieve a legitimate aim of safeguarding places at Scottish universities for 
Scottish domiciled students. However, as an organisation that works to 
advance equality and diversity in higher education in the UK, ECU has 
concerns that the proposed approach will lead to inequality of opportunity 
between students of Scottish domicile and students of RUK domicile, 
including those from protected equality groups. 
 
The Scottish Government‟s response The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.  Therefore this comment has not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
 

http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx
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022- Glasgow University Students Representative Council 
 
We are therefore calling for the Scottish Government to implement a 
moratorium on any planned tuition fee policy changes until 2013-2014 at the 
earliest. A moratorium would provide time to enable a full and informed 
assessment of the impact the changes in the rest of the UK have on 
applications to Scottish Universities from 2012-2013. Alternatively if this was 
not felt to be a viable option we would suggest  that any fee increase be set at 
an upper limit of £6750 per year. This would bring a normal 4 year degree at a 
Scottish University in line with the cost of the equivalent 3 year degree in the 
rest of the UK at £27,000. 
 
The Scottish Government‟s response The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.  With fees in England being 
raised up to five times the current level in Scotland from academic year 2012-
13, the Scottish Government does not believe that a moratorium of a year is a 
viable option.     
 
Further, Scottish universities are diverse in character and provide a wide 
range of courses of varying lengths, including options for entry into second 
year for suitably qualified students.   The Scottish Government believes this 
flexibility should be fostered and that Scottish universities should be given the 
discretion to set their own fees for RUK domiciled students, within an overall 
cap of £9,000 a year.   Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
 
020 - Heriot Watt University Student Union 
 
We do not agree with the suggested approach that the Scottish Government 
has set out. This is an institution led, not a student led policy. It is not fair to 
use RUK fees to close the funding gap in Scottish higher education. We 
believe the proposed system of deregulating fees does not ensure that the 
Scottish system will be accessible to all RUK students. Under the proposals 
Scotland could become the most expensive place to get a degree in the UK, 
and the most expensive public higher education in Europe. RUK fees are 
more than quadrupling; we believe this goes above and beyond protecting 
Scottish students and this could deter most RUK students from coming to 
Scotland to get their degree.  
 
The Scottish Government‟s response The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.   
 
Further,  Scottish universities are diverse in character and provide a wide 
range of courses of varying lengths, including options for entry into second 
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year for suitably qualified students.   The Scottish Government believes this 
flexibility should be fostered and that Scottish universities should be given the 
discretion to set their own fees for RUK domiciled students, within an overall 
cap of £9,000 a year.  Therefore this comment has not resulted in any specific 
changes to the proposed draft of the 2011 Order.   
 
The Scottish Government has to ensure that the system has a strong bursary 
and fee waiver system for RUK students. We believe that at least 20% of the 
RUK tuition fee should be invested in fee waivers, bursaries and 
accommodation grants, and 90% of this should go towards widening access 
initiatives. Widening access and bursaries should not be left to individual 
institutions. The Scottish Government should regulate how this is rolled out 
and implemented across Scottish institutions. 
 
The Scottish Government‟s response:   The Scottish Government is pleased 
to see the wide ranging and generous bursary packages that Scottish 
universities have agreed to provide RUK domiciled students. More broadly, in 
the context of the post-16 reform programme, we have already announced 
our intention to legislate to set achievable but ambitious goals for access to 
higher education for the poorest students.  This will apply to all students 
studying at Scottish universities, not just those from other parts of the UK.  In 
any event, student support is outwith the scope of the 2011 Order and this 
comment has not therefore resulted in any specific changes to the proposed 
draft of the 2011 Order. 
 
With the cap being removed for RUK student numbers, it is important that 
Scottish places continue to stay fully protected to ensure equal access for all, 
especially as the number of Scottish students going to university will not 
increase. Universities can theoretically admit more RUK students, depending 
on teaching space and accommodation that is available on their campuses. 
The quota for Scottish students only applies at institution level, so little can be 
done to protect the numbers of Scottish students at subject or course level. 
We oppose a system which could allow RUK students to gain priority over 
Scottish students for sought after places on popular courses because RUK 
fees will bring in more than Scottish fees.  
 
The Scottish Government‟s response:   The Scottish Government 
acknowledges  that under the proposals there is no cap on the number of 
RUK domiciled students that a university might accept.  However, the Scottish 
Government does not accept that universities will actively seek to exclude 
suitably qualified Scotland domiciled students in favour of RUK domiciled 
students.  It is in interests of Scottish universities to recruit the brightest and 
the best students, regardless of where they come from.     Therefore this 
comment has not resulted in any specific changes to the proposed draft of the 
2011 Order. 
   
We also have concerns over the new domicile test for Scottish students. The 
tightening of the Scottish residency regulations could leave some Scottish 
students in limbo and without funding for their degree. The current unified UK 
system requires a student to be ‗ordinarily resident‘ in the UK, and to be 
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‗ordinarily resident‘ in Scotland on the relevant date before a course starts. 
We would like a robust system in place that ensures students do not find 
themselves in a situation where they fall between the differing higher 
education systems in the UK. If this happens, some students might not get 
any higher education funding from any funding organisation within the UK. 
This needs to be avoided as a matter of urgency. 
 
The Scottish Government‟s response:   The Scottish Government has revised 
the definition of relevant connection with Scotland in light of this and other 
similar comments  made as part of the consultation.  However,  the definition 
of relevant connection with Scotland is set out in the 2011 Regulations, rather 
than in the 2011 Order under consideration.   Therefore this comment has not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
 
We also believe that Scottish students who want to study in England will be 
greatly disadvantaged by the proposals as Scottish students will have to pay 
£9,000 to study at a university in England. The Welsh Assembly has declared 
that Welsh students will not pay any more to study in England than they do to 
study in Wales. This means that Welsh students will not pay more than 
£3,275 to study in England. We would like to see the Scottish Government 
honour this for Scottish students and pay the additional difference. Based on 
Scottish fees of £1,820 per student, this would mean up to £7,180 paid by the 
Scottish Government based on a £9,000 degree in England. 
 
The Scottish Government‟s response: The Scottish Government has provided  
Scotland domiciled students and their parents the continued  reassurance of 
knowing that access to higher education in Scotland is free.  To ensure 
students who choose to study elsewhere in the UK are not liable to pay fees 
up front,  loans are available to assist with their fees. This is however outwith 
the scope of the 2011 Order.  Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
 
The Draft Order proposes to maintain the current level of cross border flows 
within the UK, while protecting Scottish domiciled students. We do not believe 
that the proposals adequately ensure this. Currently, around 15% of 
undergraduates come from RUK. The current proposals of charging up to 
£9,000 fees per year could put of students from a lower socio-economic 
background applying. This would result in top domicile RUK students applying 
and getting into Scottish universities. The Draft Order needs to ensure that 
widening participation is still a priority. The figures suggest that Scottish 
universities can generate up to £62m in additional revenue if RUK students 
are charged around £6,375 in fees per year. This amount should have been 
the suggested per year fee instead of £9,000.  
 
The Scottish Government‟s response:   This comment raises a concern about 
the impact of the proposal on widening access and suggests fees for RUK 
domiciled students should be capped at £6,375.  The  Scottish Government is 
pleased to see the wide ranging and generous bursary packages that Scottish 
universities have agreed to provide RUK domiciled students. More broadly, in 
the context of the post-16 reform programme, we have already announced 
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our intention to legislate to set achievable but ambitious goals for access to 
higher education for the poorest students.  This will apply to all students 
studying at Scottish universities, not just those from other parts of the UK.  In 
any event, student support is outwith the scope of the 2011 Order and this 
comment has not therefore resulted in any specific changes to the proposed 
draft of the 2011 Order. 
 
On a cap of £6,375, Scottish universities are diverse in character and provide 
a wide range of courses of varying lengths, including options for entry into 
second year for suitably qualified students.    The Scottish Government 
believes this flexibility should be fostered and that Scottish universities should 
be given the discretion to set their own fees for RUK domiciled students, 
within an overall cap of £9,000 a year.   Primary, rather than secondary, 
legislation is required to set such a cap for RUK domiciled students.   While 
the Scottish Government does intend to bring forward the necessary 
legislation, this is outwith the scope of the 2011 Order.  Therefore this 
comment has not resulted in any specific changes to the proposed draft of the 
2011 Order.   
 
The Draft Order is too black and white. The protection of Scottish student 
places is a welcome one. However, there is no cap on how many RUK 
students an institution can take. This could result in student oversubscription 
at institutions, and lectures and tutorial classes may also be oversubscribed, 
resulting in larger classes. This could impact on the learning experience of 
students who study in Scotland. 
 
The Scottish Government‟s response:   The Scottish Government 
acknowledges  that under the proposals there is no cap on the number of 
RUK domiciled students that a Scottish university might accept.  However, we 
do not accept that that this is likely to lead to oversubscription or to a 
diminution in the quality of the learning experience.  It is in the interests of 
Scottish universities to maintain and enhance the quality of the learning 
experience, in order that they can continue to attract the brightest and the 
best students, from Scotland, the rest of the UK and beyond.   In any event it 
is outwith the scope of the 2011 Order to set  a cap on the number of RUK 
domiciled students that a Scottish university might accept.   Therefore this 
comment has not resulted in any specific changes to the proposed draft of the 
2011 Order. 
 
019 - Higher Education Academy 
 
It is clear that RUK students cannot be considered as a homogenous group 
and therefore charged the same level of fees. NI domiciled students, in 
particular, are at risk of negative impact if flat RUK fees were set by Scottish 
Universities. 
 
The Scottish Government‟s response: This comment suggests the Scottish 
Government might  consider setting separate fee levels for students from 
England, Wales and Northern Ireland.  The Scottish Government 
acknowledges and respects that fact that that there are different approaches 
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to tuition fee policy being taken across the UK.  This is a consequence of 
devolution.  In developing these proposals, the Scottish Government has had 
regard to the fact that the largest number of RUK domiciled students coming 
to study in Scotland are students who normally live in England.  We have also 
noted that the Northern Ireland Assembly is proposing to apply a similar 
approach to RUK domiciled students who go to study in Northern Ireland.  
Given the changes in tuition fee policy taking place elsewhere in the UK, 
notably in England, we believe that the proposed policy is a reasonable and 
necessary position to adopt. Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order 
 
The provision of medical education is expensive and Scottish Universities 
should not be allowed to become second-class to other UK establishments 
through under-funding. We suggest that it would be preferable to retain the 
differential fee for medicine for Scottish students. 
 
The Scottish Government‟s response: The Scottish Government agrees that 
there is a need to continue to support high cost subjects such as medicine.  
We have made this clear in the letter of guidance sent to the Scottish Funding 
Council (SFC) on 21 September.  This letter can be found at:  
http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx 
 
These matters are, however, outwith the scope of the 2011 Order.   Therefore 
this comment has not resulted in any specific changes to the proposed draft of 
the 2011 Order.  
 
RUK students are not currently evenly distributed across Scottish HEIs and 
their provision and this situation is very unlikely to change under the proposed 
changes to RUK student fees. There are, therefore, challenges for SFC to 
ensure that any income is shared widely across all HEIs and in achieving buy-
in from institutions, particularly those which currently receive significant 
numbers of RUK students who may be reluctant to see a portion of their 
increased funding top-sliced to ―subsidise‖ the rest of the sector. Focussing 
the redistribution of any increased income on learning and teaching 
development for the sector would be helpful and seen as beneficial for all 
institutions and their staff. This might include initiatives on teaching pooling, 
open educational resources , shared provision in particular subjects etc. 
 
The Scottish Government‟s response: The Scottish Government has set out 
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  This matter is however outwith the scope of the 2011 Order.   
Therefore this comment has not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
025- NUS Scotland  
 
As stated, NUS Scotland is opposed to tuition fees in Scotland regardless of 
where you come from. We therefore cannot support moves to increase RUK 

http://www.sfc.ac.uk/about_the_council/letterofguidance/letterofguidance.aspx
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fees. An alternative approach would build on the Scottish Government‘s own 
proposals. One of the main aspects of the Scottish Government‘s proposals is 
the removal of RUK students from the places funded by the Scottish Funding 
Council (SFC) each year. Each year the SFC sets a number of funded places 
in Scotland and allocates these places to institutions. Institutions are asked to 
deliver their allocation with certain flexibility above and below. If an institution 
over-recruits or under-recruits beyond this lee-way they will be fined by the 
SFC. Following the Scottish Government‘s proposed changes these funded 
places would only be for Scottish and EU students, leaving RUK student 
numbers unregulated. Therefore, the SFC funded places now act as a quota 
of Scottish/EU students that institutions have to deliver, protecting Scottish/EU 
students from fluctuations in demand from the rest of the UK. Now that it is 
clear that a quota is possible for numbers of Scottish and EU students in 
Scotland, raising fee levels for RUK students is unnecessary to manage 
demand. 
 
The Scottish Government‟s response This comment suggests the Scottish 
Government‟s policy objectives could be achieved by setting separate quotas 
for Scotland domiciled and RUK domiciled students.  The Scottish 
Government believes that the action which it is taking is a proportionate 
means of achieving the aim of protecting opportunities for Scotland connected 
students to pursue higher education at Scottish universities. This comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
Regardless of our opposition to increasing RUK fee levels, we firmly believe 
that a cap of £9,000 per year in Scotland is too high, and goes beyond even 
the reforms seen in Westminster. The vast majority of degrees in Scotland are 
usually four years in length, with the equivalent degree in England usually 
three years. While the fee cap level in England will limit the cost of a degree 
ordinarily to £27,000, in Scotland most degrees could cost up to £36,000. This 
could make degrees in Scotland the most expensive in the UK. 
 
The Scottish Government should look again at the level of fee cap and reduce 
it to ensure that the cost of a degree in Scotland is comparable to the cost of a 
degree in England. A fee cap of a maximum of £6,750 would at least match 
the cost of most degrees in England (at £27,000) but given our opposition to 
increasing fees at all, we would like to see a cap lower than this and as low as 
possible for example to match the average spend of £7,8811 (a Scottish fee 
of around £5910 per year). 
 
The Scottish Government‟s response:   Scottish universities are diverse in 
character and provide a wide range of courses of varying lengths, including 
options for entry into second year for suitably qualified students.    The 
Scottish Government believes this flexibility should be fostered and that 
Scottish universities should be given the discretion to set their own fees for 
RUK domiciled students, within an overall cap of £9,000 a year.   Primary, 
rather than secondary, legislation is required to set such a cap for RUK 
domiciled.   While the Scottish Government does intend to bring forward the 
necessary legislation, this is outwith the scope of the 2011 Order.  Therefore 
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this comment has not resulted in any specific changes to the proposed draft of 
the 2011 Order.   
 
We are fully against the marketisation of education in Scotland and across the 
UK. Education is not a commodity to be bought and sold, and a market would 
force students to make decisions on the basis of price rather than quality or 
academic choice. The Scottish Government‘s consultation on this issue takes 
a similar view in reference to leaving RUK fees at their current level, stating ―it 
[keeping fees at their current level] would also result in many students making 
one of the most important decisions they will face based on cost rather than 
the academic benefit of a particular course at a particular institution and how 
the resulting degree might support their chosen career path.‖  By removing 
RUK students from funded places, Scottish and EU students are protected 
from peaks in demand from RUK students and as such, as with increasing 
fees in general, we see no justification for introducing a market into Scottish 
higher education for RUK students. 
 
The Scottish Government‟s response:   The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
fees.  However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.  Therefore this comment has not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
 
In England, institutions wishing to charge more than £6,000 per year have to 
submit an access agreement to the Office for Fair Access (OFFA) for 
approval, outlining how they will protect fair access to their institution for those 
from poorer  backgrounds, with fee-waivers and bursaries required. However, 
in Scotland no such framework for fair access exists. Alongside the level of 
the RUK fee cap, this is another way in which the proposed new Scottish 
system poses a greater risk to fair access even than the system in England. 
The Scottish Government should act to ensure that we have a strong 
bursary/fee-waiver system in place in Scotland for RUK students, reinvesting 
some of the huge sums of money being taken from RUK students in additional 
fees back into protecting access for the poorest. In the Annex to this response 
we have outlined some principles which could form the basis of a Scottish 
system of feewaivers/ bursaries for RUK students. access  
 
The Scottish Government‟s response:   The  Scottish Government is pleased 
to see the wide ranging and generous bursary packages that Scottish 
universities have agreed to provide RUK domiciled students.   More broadly , 
in the context of the post-16 reform programme, we have already announced 
our intention to legislate to set achievable but ambitious goals for access to 
higher education for the poorest students.  This will apply to all students 
studying at Scottish universities, not just those from other parts of the UK.  In 
any event, student support is outwith the scope of the 2011 Order and this 
comment has not therefore resulted in any specific changes to the proposed 
draft of the 2011 Order. Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
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We believe that there is a risk that uncapping numbers for RUK students while 
retaining a quota for Scottish/EU students could have unintended 
consequences around admissions criteria. Where demand is high for an 
institution or subject among Scottish and EU students, institutions may need 
to increase the admissions criteria to manage demand. However, with 
unlimited places available for RUK students they would not need to do 
likewise. In effect, this could mean a student from Scotland could be rejected 
for a high demand institution or subject while an RUK student with lower 
grades, provided they are willing and able to pay fees, could access a place at 
the same institution or to study the same subject. This could be particularly 
problematic when it comes to distributing clearing places. 
 
The current system prevents Scottish and EU students from being squeezed 
out where institutions face high demand from RUK students by introducing, in 
effect, a quota of Scottish and EU students that institutions have to deliver. 
However this quota applies only at the institution-wide level and, as such, little 
can be done to protect numbers of Scottish and EU students at the subject or 
course level. The risk of the proposed system in this regard is that students 
will have differing ―prices‖ on their heads with some subjects seeing 
institutions able to receive higher amounts for an RUK student compared to 
Scottish/EU (and potentially vice versa).  
 
The Scottish Government‟s response: Both these comments are based on the 
assumption that Scottish universities will consider first and foremost the level 
of tuition fee that it will receive from each student as part of the application 
process.  It is in the interests of Scottish universities to recruit the brightest 
and the best students, irrespective for where they come from or the tuition fee 
income that they attract.  The Scottish Government does not accept that 
Scottish universities will act irresponsibly and skew their admissions 
processes to the detriment of suitably qualified Scotland connected students.   
Therefore this comment has not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
We believe HNC and HND courses should be exempt from these changes, 
with the current fee structure being retained for HNC and HND in college. 
Given the numbers involved, the Scottish Government can afford to take the 
time to continue with the current regime and monitor any potential positive or 
negative impacts as they arise.  
 
The Scottish Government‟s response:  As NUS Scotland recognises in its 
response, the number of RUK domiciled students studying HNCs and HNDs 
in Scottish colleges is very small – around 0.3% of all full time higher 
education students.  The Scottish Government is not inclined to fetter the 
scope for colleges to raise income from such students studying HNCs/HNDs, 
by excluding them from the proposed arrangements.   Therefore this comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
As part of the Scottish Government‘s proposals for RUK fees the domicile test 
for Scottish residency will be tightened to require UK citizenship and three 
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years of residency in Scotland (unless you are from an EU country). We have 
concerns that unless this dovetails with equivalent criteria used in the rest of 
the UK, students (from Scotland or elsewhere) could find themselves in limbo, 
not qualifying as Scottish-domiciled in our system but equally, not qualifying 
as Welsh, Northern Irish or English domiciled for the purposes of their 
systems. 
  
The Scottish Government‟s response: The Scottish Government has revised 
the definition of relevant connection with Scotland in light of this and other 
similar comments  made as part of the consultation.  However,  the definition 
of relevant connection with Scotland is set out in the 2011 Regulations, rather 
than in the 2011 Order.   Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
 
026- Robert Gordon University 
 
Under the section headed ‗Benefits of the proposed changes‘ within the 
Statement of Reasons in Annex B, it is stated that ‗………the current teaching 
subsidy for RUK domiciled students will be redistributed so that the benefits of 
any increased income to the sector are shared widely across all our 
universities‘. We believe that funding which is freed up must be protected to 
support teaching across Scottish universities and not used for any other 
purpose. We also believe that the first priority for redistribution of such funding 
must be to restore to Scottish universities the funding for Scottish-domiciled 
students which was withdrawn from the teaching grants announced for 2011-
12. 
 
The Scottish Government‟s response: The Scottish Government has set out  
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  It also makes  clear that the SFC should continue to support 
high cost subjects.   This matter is however outwith the scope of the 2011 
Order.   Therefore this comment has not resulted in any specific changes to 
the proposed draft of the 2011 Order.   
 
032 -Scottish Youth Parliament  
 
The Scottish Youth Parliament recommends: 
 
Universities in Scotland should be allowed to charge tuition fees to students 
domiciled in the rest of the UK up to the maximum charged for a degree by 
institutions in other parts of the UK 
 
The maximum fee should be based on the total payable over the length of 
the degree (£27,000), rather than £9,000 per year, to avoid Scotland being a 
more expensive place to study 
 
This should be achieved by either setting the annual maximum at around 
£6,700, or by not charging a fee for the fourth year of study 
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Individual universities should be able to set the fees for each course they 
run up to the maximum allowable. However, the Scottish Government 
should monitor the implementation of this to ensure a ‗two-tier‘ system of 
higher education is not created 
 
Universities should be required to use some of the income received from 
fees to provide additional targeted bursary support to students from poorer 
backgrounds 
 
The Scottish Government‟s response:   These comments suggest the Scottish 
Government should set a cap lower than £9,000 and require universities to 
provide support for poorer students.  The Scottish Government recognises 
that Scottish universities are diverse in character and provide a wide range of 
courses of varying lengths, including options for entry into second year for 
suitably qualified students.    The Scottish Government believes this flexibility 
should be fostered and that Scottish universities should be given the 
discretion to set their own fees for RUK domiciled students, within an overall 
cap of £9,000 a year.   Primary, rather than secondary, legislation is required 
to set a cap for RUK domiciled students than.   While the Scottish 
Government does intend to bring forward the necessary legislation, this is 
outwith the scope of the 2011 Order.   
 
On support for poorer students, the  Scottish Government is pleased to see 
the wide ranging and generous bursary packages that Scottish universities 
have agreed to provide RUK domiciled students. More broadly, in the context 
of the post-16 reform programme, we have already announced our intention 
to legislate to set achievable but ambitious goals for access to higher 
education for the poorest students.  This will apply to all students studying at 
Scottish universities, not just those from other parts of the UK.  In any event, 
student support is outwith the scope of the 2011 Order and this comment has 
not therefore resulted in any specific changes to the proposed draft of the 
2011 Order. 
 
Therefore these comments have not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
033- St Andrews University Students Association 
 
… we stand with NUS Scotland in recommending: 
 
Flat RUK fees- no variability 
A reduction in the maximum fee cap down to at least the 
average fee in England, £7,881 
The introduction of minimum standards on fee-waivers and 
Bursaries 
 
The Scottish Government‟s response:   These comments suggest the Scottish 
Government should set a cap lower than £9,000 and require universities to 
provide support for poorer students.  The Scottish Government recognises 
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that Scottish universities are diverse in character and provide a wide range of 
courses of varying lengths, including options for entry into second year for 
suitably qualified students.    The Scottish Government believes this flexibility 
should be fostered and that Scottish universities should be given the 
discretion to set their own fees for RUK domiciled students, within an overall 
cap of £9,000 a year.   Primary, rather than secondary, legislation is required 
to set such a cap for RUK domiciled students.   While the Scottish 
Government does intend to bring forward the necessary legislation, this is 
outwith the scope of the 2011 Order.   
 
On support for poorer students, the  Scottish Government is pleased to see 
the wide ranging and generous bursary packages that Scottish universities 
have agreed to provide RUK domiciled students.   More broadly, in the 
context of the post-16 reform programme, we have already announced our 
intention to legislate to set achievable but ambitious goals for access to higher 
education for the poorest students.  This will apply to all students studying at 
Scottish universities, not just those from other parts of the UK.  In any event, 
student support is outwith the scope of the 2011 Order and this comment has 
not therefore resulted in any specific changes to the proposed draft of the 
2011 Order. 
 
Therefore these comments have not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
034 - STUC  
 
The STUC believes that the Scottish Government should aim to keep the fee 
that RUK domiciled students pay in Scotland neutral to the average fee rate in 
their home jurisdiction.  By allowing Scottish universities to set their won fee 
rates, up to the level of £9,000 the consistency and the neutrality of this 
systems has been removed.     

 

The Scottish Government‟s response:   Scottish universities are diverse in 
character and provide a wide range of courses of varying lengths, including 
options for entry into second year for suitably qualified students.    The 
Scottish Government believes this flexibility should be fostered and that 
Scottish universities should be given the discretion to set their own fees for 
RUK domiciled students, within an overall cap of £9,000 a year.   Primary, 
rather than secondary, legislation is required to set such a cap for RUK 
domiciled students.   While the Scottish Government does intend to bring 
forward the necessary legislation, this is outwith the scope of the draft Order 
under consideration.  Therefore these comments have not resulted in any 
specific changes to the proposed draft Order.   
 
The STUC is concerned about the mechanism for sharing the income that 
comes from RUK students throughout the sector. The consultation document 
makes reference to this as an aim and talks about how the SFC will ensure 
that this is shared. It is unclear, however, from the proposals how this will 
work in practice.  
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The Scottish Government‟s response: The Scottish Government has set out  
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  It also makes  clear that the SFC should continue to support 
high cost subjects.   This matter is however outwith the scope of the 2011 
Order.   Therefore this comment has not resulted in any specific changes to 
the proposed draft of the 2011 Order.   
 
037- Students Association of the University of the West of Scotland  
 
We are fundamentally opposed to tuition fees being introduced in Scotland for 
any of our students, and are equally concerned that students studying in 
Scotland could end up paying £36,000 for their education. We are also 
concerned that the systems being proposed by the Scottish Government 
could damage widening access and would therefore urge the Scottish 
Government to set up such a body that protects, rewards and encourages 
widening access amongst higher education institutions. In addition to this, 
UWS attracts only a small amount of RUK students and we feel that if there 
isn‘t a proper redistribution mechanism put in place, which fairly redeploys 
RUK fees, then this new system will hurt those institutions that do pursue a 
widening access agenda and as such have a low number of RUK students.  
 
The Scottish Government‟s response:   These comments suggest the Scottish 
Government should set a cap lower than £9,000 and require universities to 
provide support for poorer students.  The Scottish Government recognises 
that Scottish universities are diverse in character and provide a wide range of 
courses of varying lengths, including options for entry into second year for 
suitably qualified students.    The Scottish Government believes this flexibility 
should be fostered and that Scottish universities should be given the 
discretion to set their own fees for RUK domiciled students, within an overall 
cap of £9,000 a year.   Primary, rather than secondary, legislation is required 
to set such  a cap for RUK domiciled students.   While the Scottish 
Government does intend to bring forward the necessary legislation, this is 
outwith the scope of the 2011 Order.   
 
On support for poorer students, the  Scottish Government is pleased to see 
the wide ranging and generous bursary packages that Scottish universities 
have agreed to provide RUK domiciled students.   More broadly, in the 
context of the post-16 reform programme, we have already announced our 
intention to legislate to set achievable but ambitious goals for access to higher 
education for the poorest students.  This will apply to all students studying at 
Scottish universities, not just those from other parts of the UK.   
 
On a fair redistribution  system, the Scottish Government has set out  
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  In addition, the SFC has been working with NUS Scotland and 
Universities Scotland to ensure that all Scottish universities benefit from the 



 

 61  

 

proposed  tuition fee arrangements for RUK domiciled students.  These 
matters are  however outwith the scope of the 2011 Order.    
 
Therefore these comments have not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
  
043 - UCAS 
 
The timetable for introducing the new RUK tuition fee policy for year of entry 
2012 could pose challenges for learners, institutions and UCAS.  The 
application process for 2012 entry is already open.  The deadline for 
applications for medicine, dentistry and veterinary science is 15 October 2011 
and institutions will be making offers to students from then onwards.  The 
main deadline for subject areas is 15 January 2012.  As such, UCAS would 
wish to encourage the swift conclusion of tuition fee policy debate, and 
encourage all Scottish higher education providers to agree and notify UCAS 
of their fees for RUK students for 2012 as soon as possible.  As soon as the 
fees information is available it will be included in UCAS Course Search, the 
main online service used by individuals researching their higher education 
course options.    
 
The Scottish Government‟s response: The Scottish Government 
acknowledges the need to provide certainty to all applicants as soon as 
possible.  We have therefore moved as quickly as possible to identify and 
implement an appropriate response to the changes in tuition fee policy taking 
place elsewhere in the UK.  This comment has not resulted in any specific 
changes to the proposed draft of the 2011 Order.    
 
029- University of Aberdeen  
 
Prior to passing the Order, we expect the Scottish Government to fully ensure 
that it is competent for it to make the Order having regard to S 57 (2) of the 
Scotland Act and the Article 14 and article 2 of Protocol 1 to the European 
Convention on Human Rights.  We also expect the Scottish Government to 
consider and advise what the legal liability of a university that charged a 
differential fee would be, in the event that the proposed Order was 
subsequently challenged successfully 
 
The Scottish Government‟s response: This comment concerns the legality of  
the Scottish Government‟s proposals.  The Scottish Government is  satisfied 
that the proposals are lawful.  The Scotland Act  requires Scottish Ministers to 
act compatibly with the "Convention rights" as defined in section 1 of the 
Human Rights Act 1998.  The Scottish Government is satisfied that the 
proposals for are compatible with the Convention rights. Therefore this 
comment has not resulted in any specific changes to the proposed draft 
Order.   
 
We highlight two issues in relation to the possible impact of the proposals as 
these are implemented: 
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1. Impact on individual institutions: We note from the Ministerial Statement 
that, in implementing the proposals, it is intended that additional income 
generated through deregulating RUK fees should benefit the whole of the 
Scottish sector.  While we understand the rationale behind this approach, we 
would highlight that those institutions with the highest proportion of fundable 
students from the rest of the UK will have the greatest risks to manage in 
implementing the proposed changes. We would therefore ask that in 
implementing changes, work is carried out to ensure that the impact on 
individual institutions is manageable.      
 
2. High-cost subjects:  As HEFCE will continue to provide some strategic 
teaching grant support for particular subjects (including high cost subjects) it 
will be necessary to make some provision for such subjects in Scotland in 
order to that Scottish universities can continue to compete effectively.  We 
stress the importance of the need for further consultation with SFC on the 
detail of the allocation method for strategic funding 
 
The Scottish Government‟s response: The Scottish Government has set out  
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  It also makes  clear that the SFC should continue to support 
high cost subjects.   This matter is however outwith the scope of the 2011 
Order.   Therefore this comment has not resulted in any specific changes to 
the proposed draft Order.   
 
039 - University of Abertay Dundee Students Association 
 
Allowing deregulation of fees for RUK students goes against the underlying 
principals [of why students in the rest of the European Union are allowed free 
movement within the Higher Education sphere of this continent and opens up 
a system of discrimination and a postcode lottery that disadvantages potential 
academics based on where they are from and not on their talent. 
 
Deregulation also allows Universities to compete financially for students.  
There are a variety of universities in Scotland that specialise in particular 
fields and prospective students selection should be based on the excellence 
of a particular institution and not on a concept of what offers greater ―value for 
money‖.  Students should not be expected to choose where they would like to 
enrol at University based upon the level of debt they would exit with but the 
appropriateness of the course content in matching the academic needs of an 
applicant.  While increased fees not only encourage customerisation of 
students, it will also harm the academic provision of all institutions and also 
having a detrimental effect on how students respond to academia. 
 
The Scottish Government‟s response:   The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
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reasonable position to adopt.  Therefore this comment has not resulted in any 
specific changes to the proposed draft of the 2011 Order.   
 
031 - University and College Union (UCU) 
 
While UCU understand the concerns behind this decision we do not believe 
the answer lies in introducing a market for other UK students. The present fee 
level was set after careful consideration by a working group bearing in mind 
the costs of studying in Scotland and including the probability of an extra year 
of study. This yielded consistency on the numbers of English students and 
ensured that extra funding went back into the higher education budget. Most 
importantly the extra funding received went into the overall pot with individual 
universities not gaining additional money for taking on RUK students. We 
believe that this criteria must remain to avoid a scramble to recruit RUK 
students which will no longer count in the overall capped student numbers. 
The proposal to have variable fees introduces a market for English students 
and a possible disincentive to recruit Scottish students particularly for social 
science and humanities. 
 
The Scottish Government‟s response:   The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.  Therefore this comment has not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
 
015- University of Edinburgh  
 
If we are also to continue to recruit RUK-domiciled students to strategically 
important high cost subjects, it is imperative that additional support is provided 
by the SFC to institutions in Scotland. Without such support, our teaching 
provision for medicine and veterinary medicine will no longer be viable. This is 
not just about Edinburgh‘s competitive position in the context of our peers in 
England: it is essential to maintaining our breadth of provision as a globally 
significant institution which makes a huge contribution to the Scottish HE 
sector and to the Scottish economy. It is also an essential part of meeting the 
Scottish Government‘s stated aim to ―maintain the current level of cross 
border flow of students within the UK‖  
 

The Scottish Government‟s response: The Scottish Government has set out  
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  It also makes  clear that the SFC should continue to support 
high cost subjects.   This matter is however outwith the scope of the 2011 
Order.   Therefore this comment has not resulted in any specific changes to 
the proposed draft of the 2011 Order.   
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028- University of Glasgow 
 
The University of Glasgow fully supports the response made by Universities 
Scotland. We would like to emphasise the following points: 
 

1) Page nine of the draft Order states that fee for RUK domiciled students 
" of £6,375 [would represent] a competitive figure even once the extra 
length of the degree in Scotland is taken into account". This figure may 
represent a competitive price for students, however as shown by the 
recent Transparent Approach to Costing (TRAC) for Teaching, this 
does not represent the full cost of delivering the degree. It is important, 
particularly in higher cost subjects that SFC develops robust and fair 
mechanisms for bridging the gap between any capped fee and the 
actual cost of delivery. 

 
2) There remains a high level of uncertainty as to how students will 

respond to the fee regimes being introduced by the four countries of 
the UK. Given that likely fee levels will not cover the full costs of 
teaching there is little financial upside if Scottish Universities are able 
to increase the total number of RUK students studying in Scotland. 
However if the total number of RUK students studying in Scotland 
decreases significantly, then there will be substantial financial loss 
across the sector – probably concentrated on a small number of 
Universities. If Universities are unable to bridge this gap from other 
funding streams (including the SFC) then they will obviously need to 
reduce costs. This may include reshaping of course provision. 

 
The Scottish Government‟s response: The Scottish Government has set out  
priorities for the higher education sector in the letter of guidance sent to the 
SFC on 21 September.  This includes making clear that the SFC should 
restore the unit of resource for teaching to the level equivalent to academic 
year 2010-11.  It also makes  clear that the SFC should continue to support 
high cost subjects.   This matter is however outwith the scope of the 2011 
Order.   Therefore this comment has not resulted in any specific changes to 
the proposed draft of the 2011 Order.   
 
023- Universities Scotland 

It will be important that the Scottish Government develop robust and 
transparent residency criteria and for such criteria to be clearly communicated 
by means of advice and guidance to universities and prospective students.  
The Scottish Government may also want to review the related residency 
requirements for student support eligibility to ensure that there is an 
appropriate consistency between these related sets of regulations. 
 
The Scottish Government‟s response: The Scottish Government has revised 
the definition of relevant connection with Scotland in light of this and other 
similar comments  made as part of the consultation.  However,  the definition 
of relevant connection with Scotland is set out in the 2011 Regulations rather 
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than in the draft Order under consideration.   Therefore this comment has not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
 
024- University of Strathclyde Students Union  
 
Now that it is clear that a quota is possible for numbers of Scottish and EU 
students in Scotland, raising fee levels for RUK students is unnecessary to 
manage demand. This could be perceived by prospective students in the rest 
of the UK to be using them as ‗cash cows‘ to fund Scottish higher education.  
 
The Scottish Government‟s response:  This comment suggests the Scottish 
Government‟s policy objectives could be achieved by setting separate quotas 
for Scotland domiciled and RUK domiciled students.  The Scottish 
Government believes that the action which it is taking is a proportionate 
means of achieving the aim of protecting opportunities for Scotland connected 
students to pursue higher education at Scottish universities. This comment 
has not resulted in any specific changes to the proposed draft of the 2011 
Order.   
 
Regardless of our opposition to increasing RUK fee levels, we firmly believe 
that a cap of £9000 per year in Scotland is too high, and goes beyond even 
the reforms seen in Westminster. The vast majority of degrees in Scotland are 
usually four years in length, with the equivalent degree in England usually 
three years. While the fee cap level in England will limit the cost of a degree 
ordinarily to £27,000, in Scotland most degrees could cost up to £36,000. This 
could make degrees in Scotland the most expensive in the UK.  The Scottish 
Government should look again at the level of fee cap.  
 
The Scottish Government‟s response:   Scottish universities are diverse in 
character and provide a wide range of courses of varying lengths, including 
options for entry into second year for suitably qualified students.    The 
Scottish Government believes this flexibility should be fostered and that 
Scottish universities should be given the discretion to set their own fees for 
RUK domiciled students, within an overall cap of £9,000 a year.   Primary, 
rather than secondary, legislation is required to set such a cap for RUK 
domiciled students.   While the Scottish Government does intend to bring 
forward the necessary legislation, this is outwith the scope of the 2011 Order.  
Therefore these comments have not resulted in any specific changes to the 
proposed draft of the 2011 Order.   
 
We are fully against the marketisation of education in Scotland and across the 
UK. Education is not a commodity to be bought and sold, and a market would 
force students to make decisions on the basis of price rather than quality or 
academic choice. By removing RUK students from funded places, Scottish 
and EU students are protected from peaks in demand from RUK students and 
as such, as with increasing fees in general, we see no justification for 
introducing a market into Scottish higher education for RUK students.   
 
The Scottish Government‟s response:   The Scottish Government recognises 
that, in an ideal world, no student attending a Scottish university would pay 
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fees.   However, given the changes in tuition fee policy taking place elsewhere 
in the UK, notably in England, we believe that the proposed policy is a 
reasonable and necessary position to adopt.  Therefore this comment has not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
 
In England, institutions wishing to charge more than £6000 per year have to 
submit an access agreement to OFFA for approval, outlining how they will 
protect fair access to their institution for those from poorer backgrounds, with 
fee-waivers and bursaries required. However, in Scotland no such framework 
for fair access exists. Alongside the level of fee cap, this is another way in 
which the Scottish goes further than even the system seen in England.  The 
Scottish Government should act to ensure that we have a strong and robust 
bursary/fee-waiver system in place in Scotland for RUK students, reinvesting 
some of the huge sums of money being taken from RUK students in additional 
fees back into protecting access for the poorest.  
 
The Scottish Government‟s response:   The  Scottish Government is pleased 
to see the wide ranging and generous bursary packages that Scottish 
universities have agreed to provide RUK domiciled students.   More broadly, 
in the context of the post-16 reform programme, we have already announced 
our intention to legislate to set achievable but ambitious goals for access to 
higher education for the poorest students.  This will apply to all students 
studying at Scottish universities, not just those from other parts of the UK.  In 
any event, student support is outwith the scope of the 2011 Order and this 
comment has not therefore resulted in any specific changes to the proposed 
draft of the 2011 Order. 
 
003- University of Surrey 
 
A possible unintended consequence of the proposal relates to the stated aim 
to ―maintain current levels of cross border student flows within the UK‖ and 
the impact of potential changes in how Scottish and non UK EU applicants will 
behave following the changes across the UK.  Scottish domicile students, on 
the basis of cost, may be more likely in the future to seek places within 
Scottish Universities rather than cross the border; EU students may also see 
Scottish Universities preferentially to English Universities on the basis of cost.  
This combination could lead to increased competition for places at Scottish 
Universities from these groups, potentially reducing places available to 
English domicile students and thereby reducing the level of cross border flow 
in both directions.     
 
The Scottish Government‟s response:    The Scottish Government believes 
that the action which it is taking is a proportionate means of achieving the aim 
of protecting opportunities for Scotland connected students to pursue higher 
education at Scottish universities. Therefore these comments have not 
resulted in any specific changes to the proposed draft of the 2011 Order.   
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017 - University of the West of Scotland 
 
We note (p10 Statement of Reasons) that the intention is for The Scottish 
Government to be empowered to have regard to ―any retail price index‖ in 
relation to the revalorisation of fee levels. Our view is that this should be the 
index which is most relevant to the actual price inflation experienced by 
Universities to meet the requirement in the draft SI 4(b) ―to maintain the value 
in real terms of those specified fees‖. 
 
The Scottish Government‟s response: The Scottish Government is satisfied 
that article 4 of the 2011 Order is fit for purpose.   Therefore these comments 
have not resulted in any specific changes to the proposed draft of the 2011 
Order.   
   
Review of proposed draft of the 2011 Order in light of consideration by 
the Subordinate Legislation Committee 
 
The proposed draft of the 2011 Order  laid under section 9(13) of the Further 
and Higher Education (Scotland) Act 2005 (―the 2005 Act‖) (see here - 
http://www.scotland.gov.uk/Resource/Doc/352583/0118609.pdf ) was 
considered by the Scottish Parliament‘s Subordinate Legislation Committee 
on 6 September 2011.  The papers for that meeting are available here - 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/
29899.aspx -  and reveal the following exchange between the Committee and 
the Scottish Government. 
 
“On 24 August 2011 the Scottish Government was asked: 
  

1. Page 2 of the Executive Note explains that a policy intention of the 
draft Order is that “the 2006 Order will also govern the level of higher 
education tuition fees for a “new deferred student” with the meaning of 
the 2006 Order. That term covers any student who starts a course of 
education on or after 1 August 2012, having already agreed between 1 
August 2005 and 31 July 2011, to defer entry to their course”.    

However, article 5(3)(a) of the draft proposes to effect this by amending 
article 2(2) of the 2006 Order to specify the fee levels for courses for 
“full time new deferred students” who are studying at fundable bodies 
for the 2006/07 academic year.  By article 3 of the 2006 Order, the 
effect also seems to be that Ministers may determine the same fees in 
each case, or higher fees in any case only to maintain the value in real 
terms of the fees, for years after 2006/07.  

(a)  Is that the intended effect of the provision? If so, on what 
grounds would it be claimed that this Order can specify fee 
levels for course attendance from the 2006/07 and later 
academic years, as section 9 of the 2005 Act does not state 
that retrospective provisions may be made?  

http://www.scotland.gov.uk/Resource/Doc/352583/0118609.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/29899.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/29899.aspx
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(b)   Would the intended effect be secured, if this Order specified 
the fee levels for “new deferred students”  (as defined) attending 
courses on or after 1 August 2012, with the provision for future 
years that Scottish Ministers can determine the fees at same or 
higher level, as above?    

2. [question 2 did not relate to the Order] 

3.  Article 1 contains a duplication of words – “and comes come into 
force….”.  Would you propose to correct this when the finalised draft is 
laid?               

The Scottish Government responds as follows: 
  

1. It is not the Government's intention that provisions on 'new deferred 
students' should be capable of being interpreted as having 
retrospective effect. The Government intends to ensure only that such 
students, who have already accepted a university place prior to July 
2011 (at the levels of tuition fees currently set in legislation) but who 
agree to defer entry until the academic year 2012/2013, do not suffer 
any disadvantage as a result of the introduction of the new tuition fee 
arrangements. The Government will consider whether an alternative 
drafting solution can be used, possibly along the lines suggested in 
point (b) of the question.  

 
 2. [Answer not relevant to the Order] 

  
3. The Government thanks the Committee for drawing attention to the 
duplicated words in article 1 and undertakes to correct the wording before 
the finalised draft Order is laid.” 

 
Having considered the Subordinate Legislation Committee‘s comments the 
proposed draft of the 2011 Order laid before the Scottish Parliament in terms 
of section 9(13) of the 2005 Act, the proposed draft 2011 Order has been 
revised. The revisals are all of a technical/drafting nature and are not intended 
to alter the substantive effect of the 2011 Order.  For completeness it should 
be noted that not all of the changes are made directly in consequence of the 
Subordinate Legislation Committee‘s comments but rather are the result of 
the draft 2011 Order having been reconsidered in the round in light of those 
comments. Each revisal will be addressed in turn. 
 
In the third line of the third paragraph of the preamble to the 2011 Order, and 
for greater clarity, the reference to ―section 9(13)‖ has been changed to 
―section 9(13)(d)‖. 
 
In article 1 the word ―come‖, which previously appeared in error, has been 
deleted from between the words ―comes‖ and ―into‖ (in response to the 
comment from the Subordinate Legislation Committee). 
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In article 2 the defined term ―new student‖ has been changed to ―post 2011/12 
student‖.  The Student Fees (Specification) (Scotland) Order 2006 (―the 2006 
Order‖) also contains a defined term ―new student‖.  The 2006 Order will 
remain in force.  To avoid confusion it was considered better to avoid using 
the same defined term in both the 2006 Order and the 2011 Order. 
 
In the lead in wording to article 4 the reference to ―article 3(1) and (2)‖ has 
been changed to ―article 3(2)‖ as, on further consideration, it was considered 
unnecessary to refer to article 3(1). 
 
In article 5(2)(a) the definition of ―an excluded medical student‖ to be added in 
to the 2006 Order as article 1(2)(ca) of the same has been revised (see 
emphasis added) and now runs as follows: 
 

―(ca) an ―excluded medical student‖ is a student, who is not an existing student, a 

deferred student or a new student to whom articles 2 and 3 apply, who— 

 (i) has been accepted on to a Bachelor of Medicine and Bachelor of Surgery 

degree course or a Bachelor of Science degree course in medicine which is a 

preparatory course for the study of a Bachelor of Medicine and Bachelor of Surgery 

degree course at a fundable body and has agreed in writing with that fundable body, 

during the period beginning on 1st August 2005 and ending on 31st July 2011, to defer 

entry to that course; and 

 (ii) has a relevant connection with Scotland, or is an excepted student, within the 

meaning of the Education (Fees) (Scotland) Regulations 2011;‖ 

 
Taking each of these three changes in turn: 
 
First, the reference to ―deferred student‖ was omitted from the proposed draft 
of the 2011 Order in error.   
 
Second, the reference to ―new student‖ in the lead in wording has also been 
revised so that it now reads ―a new student to whom articles 2 and 3 apply‖.  
This change is made in consequence of other changes made to article 5 of 
the 2011 Order and the different approach to amendment of the 2006 Order 
now reflected there.   
 
Finally, the words ―in medicine‖ were omitted in error from the proposed draft 
of the 2011 Order. 
 
In article 5(2)(b) the definition of a ―new deferred student‖ to be added in to 
the 2006 Order as article 1(2)(ea) has been revised so that the reference 
there to ―new student‖ has been revised so that it now reads ―a new student to 
whom articles 2 and 3 apply‖.  This change is made in consequence of other 
changes made to article 5 of the 2011 Order and the different approach to 
amendment of the 2006 Order now reflected there. 
 
Article 5 no longer seeks to amend the definition of ―new student‖ in the 2006 
Order. The intention had been to amend the definition of ―new student‖ in the 
2006 Order so as to ensure that it did not overlap with the definition of (what is 
now) ―post 2011/12 student‖ in the 2011 Order.  Instead, the definition of ―new 
student‖ in the 2006 Order is left unchanged and new article 5(3) adds a new 
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Article 1A in to the 2006 Order which will provide that articles 2 and 3 of the 
2006 Order do not apply to a new student (within the meaning of the 2006 
Order) who is also a post 2011/12 student within the meaning of the 2011 
Order. 
 
In view of the comments received from the Subordinate Legislation 
Committee it is no longer proposed to amend article 2(2) of the 2006 order to 
insert a reference to ―new deferred students‖ (see what was article 5(3)(a) of 
the proposed draft of the 2011 Order).  Instead what is now article 5(4) adds 
new articles 4 and 5 to the 2006 Order which article make specific provision in 
relation the specification of fees for  ―new deferred students‖ for the academic 
year 2012/2013 (and for subsequent academic years). 
 
What was article 5(3)(b) of the proposed draft of the 2011 Order has also 
been removed.  It provided that the reference in article 2(5) of the 2006 to the 
―Education (Fees and Awards) (Scotland) Regulations 1997‖  be updated to 
read ―Education (Fees and Awards) (Scotland) Regulations 2007‖.  On 
reflection this is considered to be nether appropriate or necessary.
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ANNEX TO EXECUTIVE NOTE 
 

THE STUDENT FEES (SPECIFICATION) (SCOTLAND) ORDER 2011 
 

(SSI/2011/xx) 
List of Consultees 
 
Advisory Centre for Education (ACE) 
Allied Health Professions Federation 
Association of Colleges 
Association of Directors of Education 
Association of Directors of Social Work 
Association of Graduate Careers Advisory Service 
Association of Graduate Recruiters 
Association of Teachers and Lecturers 
Association of Managers of Student Services in Higher Education ( 
AMOSSHE) 
Beattie Resource for Inclusiveness in Technology and Education (BRITE) 
Board for Academic Medicine 
British Academy 
British Accreditation Council 
British Association of Art Therapists (BAAT) 
British Council 
British Diabetic Association (BDA) 
British Medical Association (BMA) 
British Youth Council 
Capability Scotland 
Chartered Society of Physiotherapy 
CLD Standards Council 
Coalition of Higher Education Students in Scotland (CHESS) 
Colleges 
College of Paramedics (CoP) 
Committee of Education, Lifelong Learning & Culture, Scottish Parliament 
Committee of Equal Opportunities, Scottish Parliament 
Community Service Volunteers (CSV) 
Confederation of Business Industry (CBI) 
CoSLA 
Department for Business, Innovation and Skills 
Disability Action 
Dyslexia Scotland 
Education Institute Scotland 
Education Law Association 
Education Law Unit 
Education and Library Boards, Northern Ireland 
Education Scotland  
Enquire 
Estyn 
Equality & Human Rights Commission 
Equality Network 
Federation of Small Businesses 
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General Dental Council 
Government Departments, Northern Ireland 
Governors Wales 
Heath Boards 
Higher Education Academy 
Highlands and Islands Enterprise 
Independent Living Fund 
Institute of Directors (IoD) 
Law Society of England and Wales 
Law Society of Scotland 
Linking Education and Disability Scotland (Lead) 
Mental Welfare Commission for Scotland 
National Centre for Independent Living (NCIL) 
National Union of Students 
National Union of Students Scotland   
Royal College of Speech and Language Therapists (RCSLT) 
Royal Society of Edinburgh 
Russell Group 
Scotland‘s Colleges 
Scottish Association of Mental Health 
Scottish Autism Service Network 
Scottish Chairmen Committee (CSC) 
Chambers of Commerce 
Scottish Chambers of Commerce 
Scottish Council for Development and Industry (SCDI) 
Scottish Council for Research in Education 
Scottish Dental Practice Committee 
Scottish Financial Enterprise  
Scottish Funding Council 
Scottish Interfaith Council 
Scottish Local Authorities 
Scottish MEPs 
Scottish Parent Teacher Council 
Scottish Science Advisory Council 
Scottish Society for Autism Advisory and Consultancy Service 
Scottish Qualifications Authority (SQA) 
Scottish Youth Parliament 
Sector Skills Alliance Scotland 
Skills Development Scotland (SDS) 
Society and College of Radiographers (SCoR) 
Society of Chiropodists and Podiatrists (SCP) 
STUC 
Student Awards Agency for Scotland (SAAS) 
Student Loans Company 
Student Unions 
Scottish Universities International Group (SUIG) 
Supporting Professional Admissions 
International Student Advisors in Scotland (STRATOS) 
The National Union of Students / Union of Students in Ireland (NUS-USI) 
Ofsted 
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Open University (OU) 
Universities 
Universities Scotland 
University and College Union (UCU) 
University and College Application Service (UCAS) 
Quality Assurance Agency (QAA) 
UKCISA 
UKNARIC 
UNISON 
Volunteer Development Scotland 
Welsh Assembly Government  
Workforce Plus 
YoungScot 
Youthlink Scotland 
1994 Group 
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Education and Culture Committee 

13th Meeting, 2011 (Session 4), Tuesday, 29 November 2011 

PETITION PE1391 
 

Introduction  

1. The Public Petitions Committee (PPC) agreed at its meeting on 1 November 

2011 to refer petition PE1391 to the Education and Culture Committee. The 

petition, lodged on behalf of the Renfrewshire Parent Council Forum, calls on 

the Scottish Parliament to urge the Scottish Government to make it a legal 

requirement that qualified teachers teach children for 25 hours in a normal 

school week, subject to existing local flexibility of school hours in primary 1 

and 2.   

 

2. In accordance with Standing Orders Rule 15.6, it is now up to the Education 

and Culture Committee to consider what action, if any, it wishes to take in 

relation to the petition. 

 

Background 

3. For members‟ information, the annexe to this paper reproduces the 

background note that was prepared by the PPC clerks for that committee‟s 

meeting on 1 November. The note provides a chronology of action taken up to 

that date. It also points out that some of the recommendations contained in 

the „McCormac Review‟ 1  are relevant to the petition and that “The 

recommendations made in the report appear to go some way to addressing 

the concerns raised in the petition and the Scottish Government has 

undertaken to consider them carefully.” 

 

4. The recommendations of the McCormac Review are actively being 

considered by the Scottish Government, teaching unions and employers. The 

Committee may consider that, given the overlap between the issues raised in 

the petition and the McCormac Review, it would be most productive to invite 

these parties to consider the petition as part of their wider deliberations. If, at 

a later date, the Committee wished to consider how the recommendations of 

the McCormac Review had been taken forward, it could, at the same time, 

consider how the issues raised in the petition had been addressed. 

                                                            
1 Advancing Professionalism in Scottish Teaching: Report of the Review of Teacher 

Employment in Scotland. 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40064.aspx
http://www.scotland.gov.uk/Resource/Doc/920/0120902.pdf
http://www.scotland.gov.uk/Resource/Doc/920/0120902.pdf


Agenda item 4  EC/S4/11/13/4 

2 

 

Decision 

5. The Committee is invite to agree what action, if any, it wishes to take in 

relation to petition 1391. (Members should note that where a committee 

decides to close a petition, it has to notify the petitioner of the reasons for 

doing so.) 
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ANNEXE – BRIEFING FROM THE PPC CLERKS 

 

Public Petitions Committee 

 
6th Meeting, 2011 (Session 4), Tuesday 1 November 2011 

 
PE1391 on protecting the right of children to be taught by qualified teachers 

for 25 hours a week. 
 

Note by the Clerk 
 
PE1391 - Lodged 26 May 2011 
Petition by Susan Calcluth-Russell on behalf of Renfrewshire Parent Council Forum 
calling on the Scottish Parliament to urge the Scottish Government to make it a legal 
requirement that qualified teachers teach children for 25 hours in a normal school 
week, subject to existing local flexibility of school hours in primary 1 and 2.   
Link to petition webpage for written submissions, written questions asked, SPICe 
briefing and previous consideration. 
 
Purpose 
 
1. This is a current petition last considered by the Committee at its meeting on 28 

June 2011, the Committee is asked to decide on how it wishes to take the 
petition forward. 

 
Background (from SPICe Briefing) 
 
2. It is general practice that children are taught for 25 hours a week.  However, this 

is based on tradition rather than legislation or Government guidance.  In 2010, 
Renfrewshire Council proposed that children would be taught for 22.5 hours a 
week by qualified teachers and have 2.5 hours „enrichment‟ activity taken by 
non-teaching staff.  This would have saved the Council money.  There was 
considerable public opposition and the proposal was withdrawn.  However, the 
episode highlighted the fact that there is no statutory provision for the number of 
hours children are required to be taught each week.  Nor is there a requirement 
that children must be taught for the whole time they are in school.  Rather, when 
they are taught, it must be by a teacher.  There are four relevant provisions, two 
in statute, one in regulations and one is part of teachers‟ conditions of service. 

 
1. The school must be open for 190 days per year (Schools General 
(Scotland) Regulation 1975 regulation 5) 

2. Teachers have 22.5 hours a week class contact time (Teachers terms and 
conditions).  This was part of the McCrone agreement in 2001 and led to extra 
teachers being employed to maintain the pupil week of 25 hours.     

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40064.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40064.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40064.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/40064.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6363&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6363&mode=pdf
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3. Only registered teachers can teach a class (Schools General (Scotland) 
Regulations 1975 regulation 3). (So the „enrichment‟ activities proposed by 
Renfrewshire could not be considered teaching a class). 

4. Education Authorities must provide adequate and efficient school education 
(s.1 Education (Scotland) Act 1980).  Renfrewshire Council would have to 
have demonstrated to HMIe that their changes still provided adequate and 
efficient education for pupils. 

Scottish Government Action 

3. This issue was raised in the Parliament on 13 January 2011.  The then Minister 
for Skills and Lifelong Learning, Angela Constance MSP, stated that: 

 

“The regulations and the 2001 teacher agreement protect the standard of 
education in our schools. There is a minimum of 22.5 hours a week of 
teaching time and teaching can be delivered only by GTCS teachers. That is 
stated in the regulations. Of course, we should all welcome the opportunity for 
other people with specialist expertise, whether that is David Miliband, some 
sporting personality or another appropriately qualified individual, to enhance 
the curriculum in addition to the core curriculum and the 22.5 hours of 
teaching 

4. The matter was raised again at First Ministers Questions (FMQs) on 10 February 
2011 when Alex Salmond drew attention to the “the announced intention of 
Renfrewshire Council to ask Her Majesty‟s Inspectorate of Education to examine 
the matter and to confirm that it is fully in line with education guidelines .” (OR 10 
February 2011) 

Scottish Parliament Action 

5. During the last session of the Parliament, a number of MSPs expressed their 
opposition to the proposals in Renfrewshire.  As mentioned above, the issue 
was raised at FMQs in February 2011.  The issue was also discussed at length 
during a Scottish Labour Party education debate on 13 January 2011 when a 
number of MSPs, including Des McNulty, Wendy Alexander and Hugh Henry, 
called for the Scottish Government to intervene.  Others, such as Margaret 
Smith and Ian McKee, considered that it was a matter for the local authority. 

 

http://www.scottish.parliament.uk/apps2/business/orsearch/ReportView.aspx?r=6102&mode=html
http://www.scottish.parliament.uk/apps2/business/orsearch/ReportView.aspx?r=6102&mode=html
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-11/sor0113-02.htm#Col32119
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Committee Consideration  
 
6. This Committee considered the petition on 28 June 2011 and took evidence from 

the petitioners.  At that meeting the Committee discussed whether to refer the 
petition to the Education and Culture Committee and agreed that in the first 
instance it would gather evidence itself and consider it before deciding whether 
to refer the petition to the relevant subject committee. 
 

7. The following written submissions have been received since the petition was last 
considered: 

 PE1391/A: Educational Institute of Scotland letter of 9 August 2011 

 PE1391/B: Renfrewshire Council letter of 16 August 2011   

 PE1391/C: General Teaching Council for Scotland letter of 19 August 2011  

 PE1391/D: Scottish Government letter of 18 August 2011   

 PE1391/E: Education Scotland letter of 19 August 2011   

 PE1391/F: Petitioner letter of 16 September 2011    
 
8. The Committee will note that both the Educational Institute for Scotland (EIS) 

and the General Teaching Council Scotland (GTCS) strongly opposed the 
changes that were being proposed by Renfrewshire Council (rather than being 
taught for 25 hours by teaching staff, pupils would be taught for 22.5 hours by 
teaching staff and the remaining 2.5 hours by non-teaching staff).  The GTCS 
supports the petition. 
 

9. The GTCS is the body responsible for maintaining and enhancing teaching 
standards and regulating the teaching profession and had formally expressed 
concerns at the time about the proposed changes and stating that it could not 
support Renfrewshire Council‟s proposals.  The GTCS takes the view that it 
would be “professionally inappropriate and potentially illegal to devolve to other 
employees [not registered with GTCS] direct responsibility for the delivery of any 
aspect of the school curriculum.” 

 
10. In response to the Committee‟s question of whether or not they were aware of 

any other local authorities who currently do or were planning to do what 
Renfrewshire Council had proposed, Education Scotland‟s (formally HMIe) 
stated: 

 
“We are not aware of any local authority making it an explicit requirement that 
within the 25 hour primary school week all activities must be taught at all times 
by a qualified teacher. We do not know of any who plan to do so. 
 
We are not aware that any authority has specified an amount of time within the 
25 hour primary school week in which activities should not be taught by a 
qualified teacher. We do not know of any who plan to do so.” 

 
11. Education Scotland also stated that a statutory requirement that all children be 

taught by qualified teachers for 25 hours per week could, in its opinion, be 
unduly flexible. This view on flexibility was also shared by the EIS. 

 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6363&mode=pdf
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12. Renfrewshire Council have provided some background to information on its 
proposals.  It also confirmed that the reason for not proceeding as planned was 
due to representations made by parents and teachers unions. It also recognised 
that the issue of teachers‟ non-class contact time was of national significance 
and was likely to be considered by the McCormac Review “The Review of 
Teacher Employment in Scotland”. The Council agreed to respond to the review 
and consider its findings once published. 

 
13. The Scottish Government has provided further information on the McCormac 

Review, an independent review of teacher employment arrangements in 
Scotland.  Details of the review and its findings which were published on 13 
September 2011 can be found here: Advancing Professionalism in Scottish 
Teaching: Report of the Review of Teacher Employment in Scotland.  Section 6 
of the report focuses specifically on the school week and 7 recommendations 
were made; 2 of which the Committee may consider to be relevant to the 
relevant to the petition: 

 
Recommendation 26: There should be no change to the current 855 hours 
per year of class contact time; and 
 
Recommendation 28: All primary school teachers, in consultation with their 
headteacher, should be responsible for the education of their class for the entire 
length of the pupil week, although they need not necessarily be in class during 
all these hours. 

 
14. Section 8 of the report focuses on the role of other staff in the school and 2 

recommendations are made, both of which the Committee may consider to be 
relevant to the petition: 

 
Recommendation 31: The involvement of external experts in the delivery of 
teacher-led school education should be facilitated. Schools should be 
encouraged to draw on appropriately skilled individuals to enhance the learning 
of pupils. Head teachers should determine whether these individuals may work 
directly with a class on their own. 

 
Recommendation 32: The GTCS should develop a validation process to assist 
local authority schemes for the involvement of specialists who can contribute to 
positive learning outcomes for pupils. 
 

15. In summary, in relation to the petition, it would appear that the McCormac review 
Report is recommending: 

 no changes to the current amount of class contact time for teachers per 
year,  

 that in primary schools, teachers should be responsible for the education 
of their class for the entire length of the pupil week,  

 that the use of external experts should be facilitated and the decision 
made by the head teacher if these individuals should work directly with 
the class on their own, 

http://www.scotland.gov.uk/Resource/Doc/920/0120902.pdf
http://www.scotland.gov.uk/Resource/Doc/920/0120902.pdf
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 That the GTCS should develop a validation process to assist local 
authorities involving these external experts. 

 
16. The Committee will note the response from the petitioner acknowledging that 

any legislation would require to be drafted carefully to take into account the 
differences between primary and secondary pupil teaching time.  The Petitioner 
also confirms that she is still of the view that the introduction of legislation is the 
only way to safeguard the fundamental principle of pupils being taught by 
qualified teachers for the time they are in school.   

 
Education and Culture Committee 
 
17. The Education and Culture Committee took evidence from Professor McCormac 

on 27 September 2011 (link to Official Report).  The Cabinet Secretary for 
Education and Lifelong Learning responded to the report as follows:  

 
“These recommendations need to be given full and careful consideration as I 
believe they can make an important contribution to the work to develop our 
teaching workforce.” 
 

18. The recommendations made in the report appear to go some way to addressing 
the concerns raised in the petition and the Scottish Government has undertaken 
to consider them carefully.   

 
Action 
 
1. The Committee is invited to consider what action it wishes to take.  There are 

a number of possible options, including: 

(1) To continue the petition in order to seek further information. For 
example: 

 
Scottish Government— 

 In light of the McCormac review what are your views on the issues 
raised in the petition? 

 Can you provide the Committee with details on how you plan to take 
the recommendations forward and what timescales you will be working 
to? 

 
General Teaching Council for Scotland— 

 What is your view on recommendation 36 of the McCormac review? 
Have you given any initial thinking as to how this could work in practice 
and how long it may take to implement? 

 Do you have any other views on the recommendations in the review 
that may be relevant to the petition? 

 
 (2) To refer the petition on to the Education and Culture Committee under 
Rule 15.6.2 for further consideration as part of that Committee‟s subject remit, 
 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6425&mode=pdf
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(3) To take any other action which the Committee considers appropriate, or 
 

(4) To close the petition under Rule 15.7.2.  If the Committee decides to close 
the petition it must state publicly its reasons for doing so.   
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