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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Sheriff Brian Kearney 

 

Ascertainment of Age – Children’s Hearings 

 

Preamble – biographical 

I qualified as a solicitor in 1960 and after 14 years in private practice I was 
appointed as a sheriff and served as such until 2007. In 2007-2008 I was 
Temporary Sheriff Principal of South Strathclyde Dumfries and Galloway. I was a 
member of the Child Care Law Review Group (reported 1990). I presided over 
the Inquiry into Child Care Policies in Fife (reported 1992).  I was a founder 
member of the Judicial Studies Committee (now the Judicial Institute of 
Scotland). I have addressed many conferences and panel members’ training 
sessions. My publications include: An Introduction to Civil Procedure in the 
Sheriff Court (1982), Children’s Hearings and the Sheriff Court (1987 and 2000), 
The Scottish Children’s Hearings System in Action (2007), and the section on 
Children's Hearings in Butterworths’ Scottish Family Law Service. I gave 
evidence to the Parliamentary committee considering the Children (Scotland) Act 
1995. I had several meetings with Scottish Government officials on the drafting 
of the Children's Hearings (Scotland) Act 2011. I am writing up-dates taking 
account of the new legislation. 
  
I am a member of the group considering Legal Representation of Vulnerable 
Children, including Separated Children and a signatory of their submission. The 
undernoted are my suggestions for resolution of the issue identified in paragraph 
1 of our recommendations – ‘Establishing an independent system for age 
assessment.’ We have discussed these suggestions and are in agreement that 
they should be regarded as part of our submission.  

1. The legislation 

 

Section 124 of the Children's Hearings (Scotland) Act 2011 provides 

 

‘124 Requirement to establish child’s age 

a) This section applies where a children's hearing is held by virtue of this Act. 

b) The chairing member of the children's hearing must ask the person in respect 

of whom the hearing has been arranged to declare the person’s age. 

c) The person may make another declaration as to the person’s age at any time. 

d) The chairing member need not comply with the requirement in subsection (2) 

if the chairing member considers that the person would not be capable of 

understanding the question. 

e) Any children's hearing may make a determination of age of a person who is 

the subject of the hearing. 

f) A person is taken for the purposes of this Act to be of the age–  
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i. worked out on the basis of the person’s most recent declaration, 

or  

ii. if a determination of age by a children's hearing is in effect, 

worked out in accordance with that determination. 

g) Nothing done by a children's hearing in relation to a person is invalidated if it 

is subsequently proved that the age of the person is not that worked out under 

subsection (6).’ 

 

2. This section echoes, with some refinements, s 47 of the 1995 Act. So far as I 

know there is no case-law on this section, but there are decisions bearing upon 

the ascertainment of age by Lord Stewart in L v Angus Council 2012 SLT 304, 

issued on 25th November 2011, ISA v Angus Council [2012] CSOH 134, 2012 

GWD 29-605 and ALA v Angus Council [2012] CSOH 135, 2012 GWD 29-606, 

both issued on 24th August 2012. These were decisions in relation to Petitions for 

Judicial Review of the local authority’s determination as to the age of children in 

the context of the local authority’s obligations to a ‘child’ under s 25 of the 

Children (Scotland) Act 1995.  

 

3. In the foregoing cases Lord Stewart was invited to hold that the Supreme Court 

case of R(A) v Croydon London Borough Council [2009] UKSC 8, [2009] 1 WLR 

2558, which authorise a fact-finding judicial review, was binding in Scotland and 

he decided that it was not. In the event Lord Stewart dealt with the cases as 

action for declarator. 

 

4. In the case of ISA Lord Stewart observed at §[31]: ‘Thinking specifically about 

Scottish child-care legislation, namely the Children (Scotland) Act 1995, and 

coming back to the in rem question, I have difficulty in being persuaded that the 

legislature, which by section 47 conferred an express power on children's 

hearings to make age determinations, should be thought to have conferred a 

power to make age determinations merely by implication for section 47 purposes 

“good against the whole world”.’ 

 

5. Section 47(2) of the 1995 Act provides: ‘The age declared to, or determined by, a 

children's hearing to be the age of a person shall, for the purposes of this Part of 

this Act, be deemed to be the true age of that person’. The words ‘for the 

purposes of this Part of the Act’ support Lord Stewart’s opinion that the 

determination of the children's hearing is not a decision in rem: apart from 

anything else, the inquiries a children's hearing can make are limited and (very 

important) the lack of entitlement of the Reporter to appeal would mean that often 

enough the matter could not be made the subject of a potentially binding decision 

of a sheriff, sheriff principal, or the Court of Session. In most cases the limitation 

of the effect of the children's hearing’s decisions to Part II of the 1995 Act and, 

nowadays, to the provisions of the 2011 Act, will not matter, but in the case of 

where the position of migrant ‘children’ is in issue it could be argued that, where 



122 

this issue arises for a children's hearing, I would suggest that there would be 

merit in a procedure being put in place enabling the determination of the 

children's hearing to be ‘good against the whole world’. This procedure would not 

require to be used in cases which did not raise what I will call ‘wider issues’, such 

as those affecting the status of the children under immigration law. I would 

therefore suggest that special procedure be enacted for such ‘wider issues’ 

cases. 

  

6. I would therefore suggest: 

 

(a) Where a question as to age ascertainment arises it should be for the Reporter 

to consider if a ‘wider issues’ question is involved. It should also be the 

entitlement of parties and the members of the children's hearing to move the 

Reporter to consider this. 

(b) Where the Reporter decides that no ‘wider issues’ question arises, then the 

children's hearing should decide the age issue in the normal way. 

(c) Where the Reporter decides, either ex proprio motu, or on the motion of a 

party or hearing member, that such ‘wider issues’ arise, the Reporter should 

grant a ‘wider issues certificate’. 

(d) Where a ‘wider issues certificate’ is granted the Reporter should be required 

to refer the child’s case to the sheriff for a proof hearing. 

(e) The fixing of this hearing should be intimated to the Lord Advocate, who would 

have the right to be represented at it in the public interest. 

(f) At the proof hearing the sheriff should be entitled to hear evidence adduced 

by parties and to call for whatever specialised evidence she or he might 

consider appropriate. 

(g) The decision of the sheriff should be appealable (without leave) by any party. 

(h) Owing to the importance of the ‘wider issues’ an appeal to the Sheriff Principal 

against the sheriff’s determination would be inappropriate since what is 

required is a decision, binding throughout Scotland and accordingly any 

appeal from the sheriff should be to the Court of Session. 

(i) In the event of protracted procedure there should be provision for a remit to 

the children's hearing to regulate the position of the child ad interim. 

(j) Having regard to the importance of the ‘wider issues’ and having regard to the 

observations of Lord Stewart on the applicability in Scotland of R(A) v 

Croydon London Borough Council, consideration should be given to 

providing for an appeal to the Supreme Court. 

(k) Any decision of a court under this procedure should be accorded the status of 

a decision in rem. 

(l) Consideration should be given for the expeditious consideration of the 

granting of Legal Aid for the child. 

(m) The introduction of procedures along these lines would require primary 

legislation. This could be achieved by using the powers to modify primary 

legislation conferred on Scottish Ministers by section 195 of the Children's 
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Hearings (Scotland) Act 2011, but in the interests of full debate and 

transparency it would be preferable to use full primary legislation such as the 

pending Children and Young People (Scotland) Bill. 

(n) The foregoing proposals refer to children who have come to the notice of the 

Principal Reporter. We also had to consider those children who had not come 

to the attention of the Reporter.  

(o) Section 66(1)(a) of the Children's Hearings (Scotland) Act 2011 (as amended 

by Children's Hearings (Scotland) Act 2011 (Modification of Primary 

Legislation) Order 2013 (SSI 2013/211), in paragraph (7) of schedule 1, 

under the heading ‘Children's Hearings (Scotland) Act 2011’) maintains the 

essentially re-active role of the Reporter. 

(p) In our principal submission we propose a pro-active rôle for a specified person 

or office-holder such as the Children’s Commissioner in relation to identifying 

vulnerable persons who may be ‘children’. The circumstances of many 

persons thus identified will, if they were ‘children’ within the meaning of the 

Children's Hearings (Scotland) Act 2011, be such that a ground for referral 

could be stated, but some will not. Different considerations will apply to each 

category. 

(q) In relation to those persons apparently eligible for a ground or grounds for 

referral, I would suggest that the specified person referred to in ‘(p)’ should 

be empowered to give the relevant information to the Reporter. As the law 

stands any ‘person’ (and that would include the Children’s Commissioner), is 

entitled, under s 64 of the 2011 Act,  to give information to the Reporter, but I 

would suggest that it would be more fitting and effective if a specific 

entitlement were accorded to the specified person/Children’s Commissioner 

to pass information to the Reporter. This could be effected by a provision 

within sections 60 to 65 of the Act and the addition of ‘information from (the 

“specified person”)’ to the list within s 66(1)(a) of the Act. 

(r) As to persons not apparently eligible for any ground for referral, the ‘specified 

person’, such as the Chidren’s Commissioner, should, where the age of the 

person in relation to her or his status as a ‘child’ was in question, be 

empowered independently to make a ‘wider issues’ type application to the 

sheriff along the lines suggested above.  

 

7. I would be very happy to explain and expand on these suggestions in writing or in 

person should the Committee so request. 

 
Sheriff Brian Kearney 

22 July 2013 


