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Supplementary Evidence from Scotland’s Commissioner for Children and Young People 

Introduction 

I thought the Committee might find it helpful to have further information in relation to the imminent extension of my investigatory 

powers, given a number of questions that arose as part of my oral evidence session on the 28th of October, 2014.  In this 

supplementary evidence I have provided examples of the types of case that my office deals with at present, as well as information 

about how I anticipate these being dealt with differently under the new powers.  I hope the Committee will find the following 

supplementary information helpful in their considerations and I would be happy to discuss this in more detail, if required. 

Existing Investigatory Powers 
 
The Commissioner for Children and Young People (Scotland) Act 2003 allows the Commissioner to investigate “whether, by what 
means, and to what extent, a service provider has regard to the rights, interests and views of children and young people in making 
decisions or taking actions that affect those children and young people”1. This power extends to public, private and voluntary 
service providers, but not to those with parental responsibilities and rights, except where these rights are held by a local authority.2 
 
The 2003 Act also sets out when the Commissioner may not carry out an investigation.  This is where “it would relate only to a 
particular child or young person” or where “the investigation would duplicate work that is properly the function of another 
person”.3 The Commissioner is also unable to intervene in the proceedings of, or overturn the decisions of, courts or tribunals.4 
 
Background to the new powers 
 
In 2008, the UN Committee on the Rights of the Child carried out a State Examination of the UK Government in Geneva.   In its 
Concluding Observations5, the Committee identified that in some parts of the UK (namely Scotland and England) individual children 
and young people had difficulty in challenging rights violations. The Committee recommended that all UK Children’s Commissioners 
should have the ability to investigate individual complaints.   
 
The Children and Young People (Scotland) Act 20146 sought to meet the Committee’s recommendation, by extending the powers 
of the office to allow the investigation of individual complaints about potential children’s rights violations. This will happen for the 

first time in 2016.  The next UK State Examination by the UN Committee (which will assess progress against the Concluding 
Observations of 2008) is also scheduled for 2016.   
 
Under the new powers, in carrying out an investigation into the circumstances of an individual child or young person, the 
Commissioner must carry out this investigation in private.  The 2014 Act empowers the Commissioner to require a service provider 
to respond to recommendations made by him as a result of carrying out an investigation.7  The restrictions of the 2003 Act in 
respect of duplication of the function of another person remain, as do the restrictions on intervening in cases before courts and 
tribunals.  
 
The 2014 Act also makes clear provision for “where the Commissioner considers that the matter may be capable of being resolved 
without an investigation, the Commissioner may with a view to securing that outcome take such steps as the Commissioner 
considers appropriate.”8 
 
I envisage that the vast majority of work carried out under the new powers will fall into this category. Following initial assessment, 
it is likely that these cases can be dealt with through a process of early resolution, whereby a practical solution is sought to 

difficulties before the need to refer to formal complaints processes arises.  
 
Part 2 of the 2014 Act will require my office to create a new Complaints and Investigations function in order to manage the 
anticipated increased volume of complaints.  Whilst this part of the Act will not come into force until April 2016, I have already 
appointed an experienced member of staff to lead on this area of work, ensuring that the necessary processes and procedures will 
be in place, in order that we will be ready to handle cases from commencement. I anticipate that the Head of Complaints and 
Investigations will be in post by October 2015, with a full team in place by December 2015.    
 

                                                           
1 Commissioner for Children and Young People (Scotland) Act 2003, section 7 (1) (www.legislation.gov.uk/asp/2003/17/contents)  
2 Commissioner for Children and Young People (Scotland) Act 2003, section 16 (1) 
3 Commissioner for Children and Young People (Scotland) Act 2003, section 7 (3) 
4
 Commissioner for Children and Young People (Scotland) Act 2003, section 7 (3) (c) (ii)  

5
 UN Committee on the Rights of the Child; Concluding Observations: United Kingdom of Great Britain & Northern Ireland, 2008 

(http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.CO.4.pdf), para 17 
6
 Children and Young People (Scotland) Act 2014, section 5 (2) (b) 

7 Children and Young People (Scotland) Act 2014, section 6 
8
 Children and Young People (Scotland) Act 2014, Section 5 (2) (c) 

http://www.legislation.gov.uk/asp/2003/17/contents
http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.CO.4.pdf
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I welcome the new powers, as I believe they will help promote and safeguard children’s rights in Scotland.  It is crucial, however, 
to ensure that any new function is properly resourced.  Were the new function to be insufficiently resourced, there is a danger that 
the service will become quickly overwhelmed and we will not be able to deliver real benefits to children and young people, as 
sought by the UN Committee, the Scottish Government and the Scottish Parliament.9  
 
Current Work of the Office  
 
Whilst we do not currently have a remit to intervene in individual cases, the office is nevertheless regularly contacted by parents, 
children, young people and professionals seeking advice on children’s rights-related issues. We currently employ one staff member 
to respond to these queries within the limits of our current powers.  This staff member tackles issues which are broad-ranging and 
complex in nature. These include (but are not limited to) topics such as education, health, housing, social work, planning, early 
years, disability and youth justice.  
 
Examples of recent cases include: the manager of a residential home raising concerns about a young resident without education 
for nearly a year; a youth worker concerned about a young person who had attempted suicide struggling to access urgent CAMHS 
support; a health professional suggesting that a young person with additional support needs was inappropriately placed in secure 
accommodation; parents and professionals raising concerns about the overuse of restraint in special schools; a local authority 
seeking best practice examples in engaging young people in community planning; a local authority highlighting difficulties for 
young people with learning disabilities accessing Employability Fund training provision;  a query about how to complain about a Bar 

Reporter and a looked after young person asking if a residential home had the right to deduct  from their pocket money for 
smoking.    
 
Beyond acting as a source of information and advice, we also act as a repository for wider concerns, where an individual may not 
want to raise an official complaint, but may want to highlight a practice/or a gap as a concern. The Commissioner is also a 
Prescribed Person in terms of the Public Interest Disclosure Act 1998.10  The office has worked hard to build up good relationships 
with local authorities, health boards and other public bodies, who regularly seek our advice when creating/improving services for 
children and young people.  The total number of people currently contacting us for advice is in the range of 350-400 per year.  Of 
these, based on the anticipated use of the extension to the powers of the office of the Commissioner, I estimate that 
approximately a quarter of these cases would have the potential to merit further intervention. 
 
Limitations of Existing Powers 
 
Under our current powers there are often times when we would like to intervene further in cases, but are prevented from doing so.  
Many of the complaints that are currently brought to us do not fit neatly into existing public or private complaints body processes.  

For example, we are currently dealing with a case where a child is being prevented from playing a sport they love, as a result of a 
long-running dispute between parents and the organisation.  Within the limits of my current powers, the office cannot investigate 
fully or make any recommendations that the organisation would be obliged to respond to. We have, however, been trying to 
negotiate with both parties to find a solution that allows the child to compete again. Whilst our own initial assessment is that the 
child’s rights are being breached, we cannot prove this, neither can we insist that the sport’s governing body change their 
approach.  The child and their parent cannot pursue this through other channels, as no clear complaints route appears to exist.   
 
Another example is of a young person receiving treatment from a CAHMS team, enquiring about her right to self-harm under 

medical supervision at school as a method to cope with the pressure of exams. This enquiry raised important and difficult issues 

around rights, ethics and whether the young person was being treated as an individual with a disability.  My office was unable to 

intervene directly on this young person’s behalf, but I am hopeful that the new powers would allow us to find a solution to these 

and many other children’s rights violations that might otherwise go unexplored or unchallenged.   

 
Non-duplication 

 
The 2014 Act retains the existing restriction on investigations duplicating the work of another body and extends this to individual 
investigations.  The complaints landscape in Scotland is broad and complex and I acknowledge that the risk of overlapping remits/ 
jurisdictions may at first appear to be high.  However, I do not believe that this restriction will prevent us intervening in the 
majority of complaints. As I have already stated, I anticipate that most cases will be brought at a stage where children and young 
people require some kind of active, independent intervention in order to resolve a difficulty, rather than at the point where they 
might consider making a formal complaint.   Whilst I believe this approach will offer the best outcomes to children and young 
people, this work is both time and resource intensive.  It will require an expansion of our existing staff team to allow us to 
intervene in cases in a professional and effective fashion. 
 
The Committee has asked specifically about how I would seek to avoid encroaching on the territory of the Scottish Public Services 
Ombudsman (SPSO) and other complaints bodies/regulators.  I have a long-standing relationship with the SPSO and a deep 
respect for their work.  I would hope to work closely with them to avoid any potential duplication. There are a number of key 
differences that I have noted between the work of our respective offices. For example, as an ombudsperson, their focus is largely 
on matters relating to process, service delivery, clinical judgement in health cases and maladministration (e.g. where a body has 

                                                           
9
 UN Committee on the Rights of the Child, Concluding Observations: United Kingdom of Great Britain & Northern Ireland, 2008 

(http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.CO.4.pdf), para 17 
10 Public Interest Disclosure Act 1998 (http://www.legislation.gov.uk/ukpga/1998/23/contents)  

http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC.C.GBR.CO.4.pdf
http://www.legislation.gov.uk/ukpga/1998/23/contents
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behaved improperly and/or failed to follow an established procedure). Whilst there is often a rights element to their findings (e.g. 
where they might focus on the impact of a particular failing on a complainant), it is not a key requirement of their work.  My office, 
on the other hand, has a very strong children’s rights focus. Rights are fundamental to everything that we do. Unlike an 
Ombudsperson, there is no requirement for those approaching the office to have exhausted local complaints routes or to have 
brought a complaint within a prescribed period of time.  I have the freedom to investigate any type of service provider, whether it 
be private, voluntary or public sector.  Given this broad remit, I am conscious of the need to put clear processes in place to help 
prioritise which cases the office will – or will not – become involved in. 
 
The area of work in which I anticipate that there is most potential for overlap is in conducting a formal investigation. For this 
reason, we will shortly be undertaking an extensive mapping exercise to establish exactly where those overlaps may occur and 
which bodies will be affected, as well as identifying any gaps where children and young people may not currently have a clear 
route of complaint. Alongside this mapping exercise, I also anticipate carrying out extensive stakeholder engagement, including 
consulting other complaints bodies and regulators, in order to ensure that where a case received by my office does stray into 
another body’s territory, then we can identify this at an early stage and find a way to refer this on in a way that causes minimum 
distress for the child/young person. I have previously talked about the importance of creating Memoranda of Understanding with 
key stakeholders.  I would anticipate that these would need to be complemented by regular contact and good working 
relationships with these bodies. In terms of the volume of investigations my office may carry out, the Scottish Government has 
estimated that formal investigations will number between one and four per year.   
 

Resource Implications of the New Powers 
 
In order for the new powers to be successfully implemented, the new Complaints and Investigations function will require to be 
adequately resourced.  We have provided the SPCB with the estimated costs associated with this (see Appendix 1 for more details).  
You will note that these are either lower than, or within the limits of, the costs outlined in the Financial Memorandum 
accompanying the Children and Young People (Scotland) Act 2014.  This is as a result of additional accommodation costs being 
removed (my office has recently moved to new premises which offer us more space at a lower cost). The recruitment of three 
additional staff will bring staffing levels broadly in line with those of other UK Children’s Commissioners with investigatory functions 
and allow us to deal with the anticipated sharp increase in complaints to the office.   
 
In terms of the volume of complaints we anticipate handling under the new powers, we have estimated this on the basis of 
complaints received by the Children’s Commissioners in Wales and Northern Ireland (both of whom have powers to investigate 
individual cases). Wales, for example, with a population of just under 718,20011 young people under the age of 19, dealt with 535 
cases in 2012-201312.  Northern Ireland, with a population of 480,900, dealt with 471 cases13.  Extrapolating from these figures for 
the population of children and young people in Scotland (1.17 million),  the predicted number of cases for Scotland is 871 (using 

the Wales figure as the comparator) and 1148 (using the Northern Ireland figures). It is expected that there will be a heavy 
demand for the additional powers to be utilised from the commencement date.  As such, it is essential that the new service is 
capable of being fully operational with a full staff complement from April 2016. 
 
We have also included a figure in the budget for expert advice.  In common with many other complaints bodies, we anticipate 
having a bank of experts who we can call upon to provide advice and insight into particular areas of work.  
   
Where Might the New Powers Have Most Impact? 
 
A recent example of how the Commissioner’s intervention could make a difference is when we were contacted by the parent of a 
young person with learning disabilities.  The young person wanted to go on a placement, but was prevented from doing so as a 
result of a dispute between the local social work department and health board over who should take responsibility for the 
administration of their medication.  Within our current powers we were able to provide a children’s rights perspective to the family, 
provide information about current guidance/legislation (although not legal advice) and direct them towards appropriate complaints 
routes. We felt this was unsatisfactory, however, as it still meant that young person was at risk of losing their placement.  In this 

instance existing complaints routes were open to them – but the young person would have had to submit separate complaints to 
the local authority and health board, and this would have taken time to resolve. When the new powers come into force, we would 
anticipate being able to handle a similar case quite differently.  We will be able to speak directly to the bodies concerned and, 
hopefully, steer them towards a solution that puts the best interests of the young person at the centre of their decision-making 
process.   
 
Timing is often crucial in resolving children’s rights issues.  Sometimes an issue can be too urgent to await the outcome of a 
complaints process.  Recently we were approached by a Paediatric Consultant on behalf of a young child.  The child had a complex 
and life-limiting condition, and their health was deteriorating.  The parent of the child was desperate to allow the child to spend 
their remaining time at home if at all possible, but delays in arranging appropriate home care support meant that this was not 
happening. Whilst the parent had the option of submitting formal complaints to the local authority, what she and her child really 
needed was for the problem to be resolved swiftly.  On this occasion, we did liaise with a range of bodies in order to speed up the 
process. We highlighted the serious children’s rights issues raised by this case, but were reliant on the goodwill of the local 
authority and the health board to take our views on board.   
 

                                                           
11 Figures derived from Census, 2011 
12 Children’s Commissioner for Wales, Annual Report 2012-2013, p24 (http://www.childcomwales.org.uk/uploads/publications/400.pdf)  
13 (www.niccy.org)  

http://www.childcomwales.org.uk/uploads/publications/400.pdf
http://www.niccy.org/
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In some instances, we will be alerted to a case where it might appear that a parent has few grounds for complaint.  However, a 
careful examination of the circumstances may reveal a child or young person’s rights are in fact being breached. For example, my 
office was recently contacted by a parent who wished to withdraw their child from Primary 1 and return them to nursery.  The 
parent felt that the child had moved to school when they were not ready and, as a result, the child was struggling to cope.  They 
felt that an extra year at nursery would benefit the child – both from an educational and a well-being perspective – however, 
current procedures do not allow for this and, as the local authority had not breached any guidance or acted improperly, a 
complaint by the parent was unlikely to be upheld.  Had our powers to investigate individual complaints been in place, we would 
have had the ability to raise this with the local authority and carry out a Children’s Rights Impact Assessment.  This would have 
provided a broader view of situation, encouraged flexibility on the part of the local authority and hopefully have secured the best 
possible outcome for the child. 
 
Conclusion 
 
I welcome the extension of my powers to include cases affecting individual children and young people.  I believe this has the 
potential to be a great step forward in promoting and safeguarding children and young people’s rights in Scotland.  I believe that I 
have provided realistic estimates for the volume of cases we expect to deal with in the first year of the operation for the new 
powers.  It is crucial that the new Complaints and Investigations function is  
adequately resourced in order for the new powers to be effective.  Children and young people rarely access mainstream complaints 
routes and we are committed to providing a service which is accessible and welcoming to children of all ages and abilities.  
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Appendix 1 
 
Additional Resources as outlined in Financial Memorandum14 

 
Summary of additional costs for Commissioner for Children and Young People in Scotland (£) 
  

2015-16*  2016-17  2017-18  2018-19  2019-20  

 
Staff    62,190   113,109  113,109  113,109  113,109  
Training/travel  4,500   7,000   7,000   7,000   7,000  
Accommodation  16,500   33,000   33,000   33,000   33,000  
Expert advice   0   9,000   9,000   9,000   9,000  
 

Total    83,190  162,109  162,109  162,109  162,109  
  
* The costs for 2015-16 have the following additional assumptions: start-up costs (which have been included under staff 
costs as they largely relate to recruitment); a half year of staff, travel and accommodation costs; and no expert advice 
required as the duty will not have commenced.  
 

 
 
 

                                                           
14 See the Financial Memorandum for the Children & Young People (Scotland) Bill, para 34 (http://www.scottish.parliament.uk/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-en.pdf) 
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Appendix 2 
 
 
Overall costs and Additional Resources Requested in Budget submission, 2015-16 
 

Breakdown of Overall and Additional costs of the Complaints & Investigation Function 
         

 Overall  
costs 

2015-16 
£ 

Additional 
costs 

2015-16 
£ 

 Overall  
costs 

2016-17 
£ 

Additional 
costs 

2016-17 
£ 

 Overall  
costs 

2017-18 
£ 

Additional 
costs 

2017-18 
£ 

Salary Costs         

Head of Complaints & Investigation (Grade 5) (From Oct 15) 27,080 27,080  57,339 57,339  61,105 61,105 

Caseworker (Grade 4) (currently Enquiries Officer) (From Dec 
15)15 

17,031 0  44,452 0  47,474 0 

Caseworker (Grade 4) (From Dec 15) 13,750 13,750  44,452 44,452  47,474 47,474 

Caseworker Support Officer (Grade 3) (From Dec 15) 10,564 10,564  34,547 34,547  36,970 36,970 

Other Costs        

Accommodation 6,563 0  6,563 0  6,563 0 

IT upgrade16 20,000 20,000  0 0  0 0 

TRIM Licences 3,000 0  3,000 0  3,000 0 

Capital – desks/chairs/IT equip 5,000 5,000  0 0  0 0 

Training/travel 3,500 3,500  7,000 7,000  7,000 7,000 

Expert advice 3,000 3,000  9,000 9,000  9,000 9,000 

Recruitment 4,000 0  0 0  0 0 

Total 113,488 82,894  206,353 152,388  218,586 161,549 

 

                                                           
15 One existing member of staff (Enquiries Officer) will be re-designated as a Caseworker in the new Complaints & Investigations Team from December 2015, bringing the total staffing of the new function to 4.  The salary costs for this 
staff member have already been included in the existing budget, and therefore are not included in “additional costs”.   
16 As a result of the additional powers, there is a requirement to upgrade the current case management system to handle the expected increase in complaints and investigations.  These costs were not included in the Financial 
Memorandum, but are absolutely essential for the effective operation of the Complaints and Investigation function.  The costs are estimated to be £20,000, and adjustments have been made within the constraints of the existing budget 
to fund this aspect of setting up the function.  As a consequence, these are not included in “additional costs”. 


