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Education and Culture Committee 

Children and Young People (Scotland) Bill 

General Medical Council 

1. Thank you for the opportunity to respond to the Education & Culture 
Committee’s call for evidence on the Children and Young People (Scotland) 
Bill. Please accept my apologies for missing the official deadline for 
responses. 

 
2. The General Medical Council (GMC) is the independent regulator of doctors in 

the UK. Our statutory purpose is to protect, promote and maintain the health 
and safety of the public by ensuring proper standards in the practice of 
medicine. We do that by controlling entry to the medical register and setting 
the standards for medical schools and postgraduate education and training.  

 
3. We are responsible for advising doctors on good practice to help them provide 

better care for patients. Our core publication, Good medical practice sets out 
the principles and values on which good practice is founded and all doctors 
are required to be familiar with and follow the guidance in GMP and our 
explanatory guidance on a range of issues including seeking consent and 
maintaining confidentiality. If a doctor seriously or persistently breaches the 
guidance we act to protect patients, if necessary by removing the doctor from 
the register and restricting or removing their right to practise medicine.  

 
4. Most of the provisions of the Bill are outside our remit. However, in this 

response we have highlighted the scope of our guidance to doctors on 
seeking consent and confidentiality as we believe that the proposal, at 
paragraph 76 of the Policy Memorandum, that every child in Scotland should 
have a Named Person with whom doctors would be required to share 
information, raises questions about whether doctors will be able to follow our 
guidance if they would be required to share information not just where there is 
a risk of significant harm - but also on ‘less critical concerns’ so that a full 
picture can be formed and harm prevented.  

 
5. We believe this proposal (in particular clauses 26-27 on sharing and 

disclosing information) could be incompatible with our guidance to doctors on 
their obligations and have outlined the ways in which we believe this might be 
the case in the hope that the Committee will take these points into 
consideration in its analysis of submissions.  

 
6. In summary, the issues we would like the Committee to consider are: 

 

 Our guidance to doctors on seeking informed consent for disclosing 
confidential  information  
 

 Our guidance to doctors on disclosing confidential information in the public 
interest and how it fits with the provisions of the Bill 
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 The definition of ‘less critical concerns’ and what information the Bill’s 
provisions allow be shared with a ‘Named Person’ 
 

 Storage of and access to confidential patient information  
 

Seeking consent for disclosing confidential information  
7. Our guidance, Confidentiality advises doctors to treat patient information as 

confidential as confidentiality is central to the trust between doctors and 
patients. We say that doctors should seek informed consent from patients to 
disclose their information to other individuals or agencies. We tell doctors that 
they must be satisfied that the patient has sufficient information about the 
scope, purpose and likely consequence of the disclosure when seeking 
consent (paragraph 34).   

 
8. In our explanatory guidance, Protecting Children & Young People: the 

responsibilities of all doctors, we advise doctors on how to apply this advice in 
child protection contexts. We say that when doctors have concerns about 
child abuse or neglect, they should ask the child or young person for their 
consent to share information with an appropriate agency, if the child has the 
capacity to give consent, and if not should seek consent from a person with 
parental responsibility.  We expect doctors to explain what information they 
will share, who it will be shared with, how the information will be used and 
where patients can go for advice and support (paragraph 35). This guidance 
would therefore apply when doctors consider whether to share information 
with a Named Person. 

 
Sharing information without consent 

9. If a doctor cannot get consent to disclose confidential patient information, we 
say that he or she can disclose that information only if it is in the public 
interest to do so (see paragraph 8 of Confidentiality). To make a judgement 
about the public interest, we advise doctors that they must weigh the probable 
harms of disclosing confidential information against the harms likely to arise 
as a result of keeping information confidential.  

 
10. In Protecting children and young people, we have provided more detailed 

guidance on how to apply this advice on disclosing information in the public 
interest in child protection scenarios. We make clear that doctors must share 
information if they are concerned that a child or young person is at risk of 
abuse or neglect and that they do not need to be certain that there is a risk of 
significant harm.  

 
32 You must tell an appropriate agency, such as your local authority 
children’s services, the NSPCC or the police, promptly if you are 
concerned that a child or young person is at risk of, or is suffering, 
abuse or neglect unless it is not in their best interests to do so (see 
paragraphs 39 and 40). You do not need to be certain that the child or 
young person is at risk of significant harm to take this step. If a child or 
young person is at risk of, or is suffering, abuse or neglect, the possible 
consequences of not sharing relevant information will, in the 
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overwhelming majority of cases, outweigh any harm that sharing your 
concerns with an appropriate agency might cause. 
 
33. When telling an appropriate agency about your concerns, you 
should provide information about both of the following: 

 
a. the identities of the child or young person, their parents and any other 

person who may pose a risk to them 
 

b. the reasons for your concerns, including information about the child’s 
or young person’s health, and any relevant information about their 
parents or carers. 
 

11. Whilst we encourage doctors to share information where that is necessary to 
protect children from abuse and neglect, doctors must consider each case on 
its merits and use their professional judgement, taking into account our 
guidance, the law and any other guidance or information that is relevant. We 
advise doctors only to disclose confidential information without consent or 
other legal authority, when it is in the public interest to do so and they must be 
satisfied in each instance that the public interest test has been met and that 
the specific circumstances justify the disclosure.  
 

12. We also tell doctors that if they decide to disclose confidential information in 
the public interest, they must explain to the people whose information it is why 
they have done so, and should explain what information they will share, who it 
will be shared with, how the information will be used and where they can go 
for advice and support, unless doing this would put a child, young person or 
anyone else at risk (paragraph 38).  

 
Definition of ‘less critical concerns’ 

13. In our guidance we acknowledge that risks to children or young people’s 
safety and welfare sometimes become apparent only when a number of 
people share what seem to be minor concerns. Our advice at paragraph 43 of 
Protecting Children & Young People, the responsibilities of all doctors on 
minor concerns that might be part of a wider picture says:  

If a child’s or young person’s condition or behaviour leads you to 
consider abuse or neglect as one possible explanation but you do not 
think that they are at risk of significant harm, you should discuss your 
concerns with your named or designated professional or lead clinician 
or, if they are not available, an experienced colleague. If possible, you 
should do this without revealing the identity of the child or young 
person. 

14. Our advice is that minor concerns should be raised initially with a colleague, if 
possible without revealing the identity of the child or young person. Following 
this, if discussions do not provide a clear view about the possibility of abuse or 
neglect, we advise doctors to share limited relevant information with agencies 
in contact with the child or young person, in order to make a judgement about 
whether there is a risk that would justify further disclosures. We say doctors 
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should seek consent to do this, unless it would be in the public interest to 
share the information without consent (paragraph 44). 

 
15. Given the complexity of these issues around sharing confidential patient 

information we would like to know more about the Government’s ideas for 
how ‘less critical information’ would be defined and relatedly, what the 
thresholds for professionals sharing this information would be. It is not fully 
clear from the proposals what would constitute a ‘less critical concern’ or that 
there would be a common understanding across different professional 
agencies working with children. Similarly, it is important that there is a 
common understanding across different professional agencies of what 
information about a child should be shared.  

 
Information storage and access 

16. In addition to these considerations around information sharing, the Committee 
may want to consider issues relating to the storage of and access to 
confidential patient information   

 
17. The proposals do not make clear how confidential patient information would 

be collected or stored by the Named Person, or who would have rights to 
access it subsequently. Nor is it clear how a doctor, or other professional 
working with the child, would access information about the identity of the 
relevant child or young person’s Named Person. 
 
It may also be worth noting that, were the scheme to require the use of a 
single database, it may face similar difficulties to those raised during the 
development of the database ContactPoint, which stored information about 
children in England, and which encountered challenge on issues relating to 
information security and access rights.  

 
Conclusion  

18. As presented, the provisions of the Bill seem to present a conflict with the 
advice we give doctors in our guidance on good practice in sharing 
information, which requires that doctors have concerns about child abuse or 
neglect, or otherwise judge that a disclosure would meet the public interest 
test, before disclosing confidential patient information without consent. The 
Named Person scheme appears to sanction disclosures of information without 
consent, which our guidance would advise remain confidential. 

 
19. Our concern therefore would be that the proposals lead to inappropriate 

disclosures of confidential patient information and may undermine the public’s 
trust in a confidential medical service.  

 
20. I hope that this is useful in explaining our guidance and we would be happy to 

provide further information and advice if that would be helpful. 
 

Dan Wynn 
General Medical Council 

30 August 2013 


