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Introduction  
 
This submission is made by the Chairs of Court of Scottish Higher Education Institutions 
(being the Senior Governors in the case of the ancient universities).  
 
The Chairs of Court confirm their continued commitment to good governance, widening 
access, accountability and efficiency in the use of public and other funds. In this 
submission we set out our clear belief that Sections 2, 3 and 14 of the Bill are both 
unnecessary and, as currently drafted, detrimental to the interests of universities, 
education, research, the economy and society in Scotland. We also explain why we 
believe Section 4 to be unnecessary. We conclude by setting out our concerns at the 
general drafting of the Bill which leaves it open to differing interpretations and therefore 
confusion as to its application.  
 
The Courts of the HE institutions are the governing bodies and are made up of students, 
staff and lay members selected from a wide range of private, public and third sector 
backgrounds, who properly reflect the breadth of society that they serve. The members 
of Court serve, in effect as the trustees of the institution and are responsible for setting 
strategy and accounting to all the different stakeholders for the proper use of funds. The 
Chairs of Court have a particular responsibility for the governance of their institutions.  
 
In exercising their responsibilities for governance, the Chairs have taken a lead in 
promoting standards of governance. The accepted standard of good governance under 
which they have been operating is the CUC Code of Governance developed by the 
Committee of University Chairs. This is accepted throughout UK and is being used 
increasingly as a template for countries overseas. The Scottish Chairs are currently 
developing a Scottish Code of Governance that should apply to the particular situation 
of Scottish HE Institutions, informed by the relevant findings of the Von Prondzynski 
Review. The Chairs recognise that good practice is continually developing and that 
processes and procedures need to be updated on a regular basis. There must also be 
flexibility to allow for the diversity within the HE sector where it is clear that no one 
structure can be appropriate for all institutions. It is generally accepted that differences 
from the Code can be introduced on an "explain or comply" basis in which any 
differences are set out in the institutions’ annual statements. This brings such 
differences to the attention of the Office of the Scottish Charity Regulator, the Scottish 
Funding Council and others who have an interest in HE governance. It should be noted 
that all universities in Scotland are charities and therefore subject to charities' law which 
already gives an important safeguard to their governance arrangements.  
 



The Scottish HE institutions are a vital sector of the Scottish economy. They are also 
highly effective at attracting overseas students which has a positive effect on the culture 
of universities and their neighbourhoods, has an immediate benefit to the economy and 
in the longer term creates overseas links that are beneficial to international trade and 
commerce. The ability to attract overseas students is largely a result of the high 
international standing of Scottish universities. Four of them are ranked within the top 
200 universities of the world and eight in the top 400. Similarly, the ability to attract the 
best international staff depends on Scotland being seen as an open and encouraging 
environment in which to develop their research and teaching. This must not be put at 
risk.  
 
Autonomy  
 
Each higher education institution in Scotland enjoys a position of autonomy - reinforced 
by the Prondzynski Report on Higher Education, where it is stated “They (the HEIs) 
enjoy, and should enjoy, a high level of institutional autonomy” and “We believe that a 
core principle of higher education is the protection of academic freedom, in accordance 
with the UNESCO recommendation concerning the Status of Higher-Education 
Teaching Personnel, made in Paris on 11 November 1997”.  
 
We believe that the current Bill, as drafted, is a threat to the autonomy of HE institutions 
and will give unnecessary control over the governance and management of universities 
to ministers with the potential for misuse by future administrations. It could have 
detrimental long-term effects in maintaining Scotland’s international competitive position 
and achieving the benefits which Government and Parliament expect from public 
investment in higher education. It has been recognised throughout the world that one of 
the reasons for the success of universities in Scotland is the fact that they are 
autonomous institutions and not subject to political control. Many other countries are 
now removing their universities from the political direction and control by government 
and giving them greater independence in order that they can emulate the kind of 
success which the Scottish sector has achieved. It therefore seems to be perverse that 
there is a move in Scotland to reduce the autonomy of universities at a time when other 
countries are seeing the value of it. Universities operate in an increasingly global 
marketplace for both teaching and research and it is therefore imperative that our 
universities are able to sustain their international reputations for the benefit of 
themselves and Scotland as a whole.  
 
It is important to bear in mind that autonomy is wholly consistent with funders securing 
satisfactory outcomes for their funding. In the case of tax payer funding this is achieved 
in a number of ways including internal and external Quality Reviews, annual reports to 
the SFC and Outcome Agreements. These are currently introduced through the 
mechanism of the Funding Council setting a condition of grant. Chairs fully endorse the 
need for accountability and recognise their responsibility for ensuring that public funds 
are used effectively and for the purposes for which they are granted.  
 



Each university in Scotland has its own distinct ethos, strategy and policies. This has 
created a broadly diverse sector ranging from the four ancient universities, through the 
chartered institutions, the post-92s, UHI and the Open University to the small specialist 
institutions. This diversity is one of the great strengths of the system and excellent 
teaching and research are undertaken everywhere. Different students and researchers 
are suited to different institutions. The Chairs believe that the independence and 
diversity of the sector need to be cherished and that imposing a “one shoe fits all” 
system will potentially undermine this.  
 
The remainder of this submission contains a summary of the Chairs' concerns about (a) 
three sections of the Bill which they see as posing a particular threat to institutional 
autonomy and the future strength of Scottish universities, and a further one that they 
believe is unnecessary, and (b) the confusion and uncertainty that they fear the 
proposed legislation will cause.  
 
Section 2  
 
Section 2 gives powers to the Scottish Ministers to impose any principles of governance 
or management which appear to them to constitute good practice. The Chairs of 
university governing bodies fully support the need for good governance and through the 
development of the CUC Code of Governance and now the Scottish Code, have been in 
the forefront of developing standards of good practice in the sector over the past 
decade. The lead that has been taken by Chairs of governing bodies shows that 
legislation in this area is unnecessary. The same outcome could be achieved through a 
condition of grant which would allow greater flexibility.  
 
The proposed legislation is also potentially detrimental to the well being of the sector 
and so the country. The Chairs do not believe that the imposition of "any principles of 
governance or management which appear to Scottish Ministers to constitute good 
practice" is correct or acceptable. They believe that any principles of good governance 
must be supported by sound independent evidence and agreed with the sector after due 
consultation. In addition the inclusion of "management" in this Section is especially 
concerning as this would be an even greater erosion of autonomy. It is the duty of the 
governing body to set out the management processes and controls to ensure the 
necessary accountability to all the various stakeholders of the institutions. A governing 
body of an institution cannot properly be held accountable for the operation of that 
institution if it cannot determine its strategy and supervise how that strategy is 
implemented.  
 
Section 3  
 
Section 3 of the Bill deals with widening access. All Scottish HE institutions are 
committed to widening access and the Chairs support this. However, given the 
differences between institutions, one of the great strengths of the sector, it is important 
that individual institutions can take measures that are appropriate to their institution to 
achieve the necessary widening access. The Chairs do not agree that Ministers should 



be able to "impose terms and conditions" to achieve these ends because such terms 
and conditions could be detrimental to other strategic aims of the institution. For 
instance a Minister could instruct a university to lower its entry grades or to provide a 
support infrastructure that is unaffordable and could adversely affect financial 
sustainability. The Chairs therefore believe that widening access agreements should be 
agreed and not imposed, which is the approach that has been being taken with the 
Outcome Agreements that have been introduced in the last twelve months.  
 
Section 4  
 
Section 4 is concerned with fee caps for students. The policy statement notes that the 
cap is to reduce the likelihood of students deciding not to come to Scotland on financial 
grounds. All universities welcome students from throughout the UK and overseas 
because of the diversity that they bring to their communities and, now that the numbers 
of RUK students are no longer controlled, these students potentially bring additional 
income. In setting the level of fees, universities must take into account the cost of 
providing courses and the desire to attract students. It is inconceivable that any 
governing body should set its fees at such a level that students would be discouraged 
from applying. The Chairs, therefore, believe that this section is unnecessary.  
 
Section 14  
 
Section 14 gives powers to the Scottish Funding Council to undertake reviews of the 
extent to which educational programmes are provided in a coherent manner. and to 
make recommendations. The Chairs agree that the universities must account for their 
use of public funds and show that these funds are used economically, efficiently and 
effectively for the purposes for which they are provided. As stated above, that should be 
achieved through arrangements such as Annual Reviews to SFC and Outcome 
Agreements. However, the decision as to which courses are taught in an institution is a 
matter for that institution as they are linked to the strategic direction of the institution, 
research capability and ability to attract other students from overseas, the EU and RUK. 
Giving the SFC the power to specify what should be taught where would be a serious 
threat to academic freedom as well as autonomy.  
 
General Drafting  
 
Not only do the Chairs believe that Sections 2, 3 and 14 are detrimental to the interests 
of universities in Scotland, and so to Scotland as a whole, and that Section 4 is 
unnecessary, they are also concerned at the detailed drafting of these sections.  
 
Any Bill should be clear in its interpretation but these sections have already generated 
considerable discussion among lawyers as to how they will be interpreted.  
 
Section 3 gives powers to Ministers to instruct an individual institution to take specific 
measures to increase participation by socio-economic groups who are under-
represented in higher education generally. If the sector as a whole performs slightly 



below target, then Ministers may impose conditions on an individual HE institution even 
if its own performance is well above that target. There is no indication as to how 
"disproportionate" should be evaluated. It needs to be recognised that widening access 
is a challenge for all parts of the education system and that, at present, schools in 
deprived areas produce proportionately fewer young people equipped to benefit from 
higher education. The Chairs do not accept that the Ministers can specify a widening 
access "agreement" as it would not, by definition, be an agreement.  
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