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Wednesday 9 October 2013 
 
The Committee will meet at 9.30 am in Committee Room 4. 
 
1. Bankruptcy and Debt Advice (Scotland) Bill: The Committee will take 

evidence on the Bill at Stage 1 from— 
 

Eileen Blackburn, Partner, French Duncan LLP, Chair, R3 Scottish 
Technical Committee; 
 
David Hill, Partner BDO LLP, previous ICAS Insolvency Committee Chair; 
 
Maureen Leslie, Council Member, Insolvency Practitioners Association; 
 
Frank McKillop, Policy & Relations Manager (Scotland), Association of 
British Credit Unions Limited; 
 

and then from— 
 

Alison Anderson, Insolvency Director, Armstrong Watson; 
 
Donald McKinnon, Partner, Wylie & Bisset; 
 
Mike Norris, Executive Director, MAX Recovery Ltd; 
 
Martin Prigent, Head of Insolvency Management, TDX Group Ltd. 
 

2. Subordinate legislation: The Committee will take evidence on the Protected 
Trust Deeds (Scotland) Regulations 2013 [draft] from— 

 
Fergus Ewing, Minister for Energy, Enterprise and Tourism, Scottish 
Government; 
 
Chris Boyland, Head of Strategic Reform, and Claire Orr, Executive 
Director Policy and Compliance, Accountant in Bankruptcy; 
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Graham Fisher, Scottish Government Legal Directorate. 
 

3. Subordinate legislation: Fergus Ewing, Minister for Energy, Enterprise and 
Tourism, to move—S4M-07759—That the Economy, Energy and Tourism 
Committee recommends that the Protected Trust Deeds (Scotland) Regulations 
2013 [draft] be approved. 

 
4. Bankruptcy and Debt Advice (Scotland) Bill (in private): The Committee will 

review the evidence heard earlier in the meeting. 
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Economy, Energy and Tourism Committee 
 

28th Meeting, 2013 (Session 4), Wednesday, 9 October 2013 
 

Bankruptcy and Debt Advice (Scotland) Bill: Stage 1 
 
 
Purpose 
 
1. The purpose of this paper is to provide background information for the 
Committee‘s evidence sessions on the Bill with: 
 

Panel one: Insolvency Practitioners Association; Association of British Credit 
Unions Ltd; Association of Business Recovery Professionals (R3) Scottish 
Technical Committee; Institute of Chartered Accountants in Scotland 
 
Panel two: Armstrong Watson; Wylie & Bisset LLP; TDX Group Ltd; MAX 
Recovery Ltd 

 
2. Copies of the Bill and accompanying documents have been circulated to 
members along with the SPICe briefing. Written submissions from witnesses are 
attached (Annex A). In addition, further information in response to points raised at 
the oral evidence session with Accountant in Bankruptcy officials on 2 October, is 
attached (Annex B). 
 
Background 
 
Approach 
3. The role of the lead committee at Stage 1 is to consider and report on the 
general principles of the Bill. In doing so, the aim of the lead committee is to report— 
 

‘on the principal purposes of the Bill, rather than the fine detail. (In other 
words, the report should look at the Bill ―in the round without anticipating the 
detailed scrutiny that is more properly a matter for Stage 2.) It is normal (but 
not obligatory) for a Stage 1 Report to include a recommendation to the 
Parliament as to whether the general principles of the Bill should be agreed 
to.’ 

 
4. The Committee issued a general call for written evidence on 24 June 2013 
which was also targeted at specific bodies with a direct interest.  
 
Bill purpose 
5. The purpose of the Bill is— 
 

‘to amend the Bankruptcy (Scotland) Act 1985; and for connected purposes.‘ 
 
6. The Policy Memorandum sets out the Scottish Government‘s key principles 
on the Bill, the alternative approaches considered along with details of the 
consultation undertaken in respect of the Bill’s policy intentions.  
 

http://www.scottish.parliament.uk/index.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/67601.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/15707.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/65168.aspx
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Other committees 
7. No committees have been designated as secondary committees. As with all 
Bills, the Delegated Powers and Law Reform Committee will consider the delegated 
powers provisions in the Bill. It is expected to report on these end October. 
 
8. The Finance Committee has completed its consideration of the Bill’s Financial 
Memorandum and has written to the Committee.  
 
Conclusion 
 
9. The Committee is invited to note the above. 
 
 

 
Fergus D. Cochrane 

Senior Assistant Clerk to the Committee 
 
 
 
 

http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/18092013_FC_Convener_to_Convener_re_FM.pdf
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Annex A 
 

Bankruptcy and Debt Advice (Scotland) Bill: Written submissions from 
witnesses 

 
Panel 1 

 Insolvency Practitioners Association  

 Association of British Credit Unions Ltd  

 Association of Business Recovery Professionals R3 Scottish Technical 
Committee  

 Institute of Chartered Accountants in Scotland  
 
Panel 2 

 Alison Anderson, Armstrong Watson  

 Max Recovery Limited  

 TDX Group Ltd  
 
 

Annex B 
 

Additional information from Accountant in Bankruptcy 
 

Common Financial Statement 
 
Background 
The Common Financial Statement is a standard budget format which helps creditors, 
advisers, and people with debt get a clear picture of an individual's or household's 
financial situation.  
 
The Common Financial Statement represents a commitment from its sponsors in the 
credit and advice sectors to create a uniform approach to how individual and 
household budgets are prepared, in order to encourage consistent responses from 
creditors to offers of debt repayment.  
 
When someone is faced with a debt repayment arrangement that they are struggling 
to maintain, it is important for them to contact their creditor to explain their 
circumstances and ask the creditor to consider a new repayment plan. In the past, 
many people in this situation often found it hard to get creditors to accept that their 
current financial position meant they were unable to meet previously agreed 
repayments. Advice agencies would encourage people to write to creditors and 
enclose a personal or household budget to explain and justify their new offer of 
repayment, but it was hard for creditors to build a clear and consistent understanding 
of what payments were justifiable and sustainable.  
 
To improve this situation, the Money Advice Trust worked with the Finance and 
Leasing Association and the British Bankers' Association, and used its partnership 
connections with advice agencies and creditors, to agree a standardised budget 
sheet format with built-in trigger figures for four discretionary spending areas. This 
standardised budget format, which we called the Common Financial Statement 

http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/Insolvency_Practitioners_Association.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/Association_of_British_Credit_Unions_Ltd.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/Association_of_Business_Recovery_Professionals_R3_Scottish_Technical_Committee.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/Association_of_Business_Recovery_Professionals_R3_Scottish_Technical_Committee.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/ICAS.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/Alison_Anderson_Armstrong_Watson.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Bills/Max_Recovery_Limited.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/TDX_Group_Ltd.pdf
http://www.cfs.moneyadvicetrust.org/
http://www.cfs.moneyadvicetrust.org/
http://www.moneyadvicetrust.org/howwework/partnership/work%20with%20advice%20sector
http://www.moneyadvicetrust.org/howwework/partnership/creditsector
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(CFS) could then be used by creditors to ensure repayment offers were fair and 
could be sustained in the long term.  
 
The Money Advice Trust manages the CFS to ensure that it is up to date by 
maintaining trigger figures in line with inflation.  
 
The CFS represents an important agreement between creditors and the advice 
sector, and provides a great example of these two groups working together to create 
a step change in helping people in financial difficulty. 
 
The Common Financial Statement (CFS), which was published by the British 
Bankers’ Association (BBA) and the Money Advice Trust (MAT) in 2002, is a 
budgeting tool that can be used by advice agencies and other third party 
organisations to make debt repayment offers to creditors on behalf of clients. This 
and the StepChange (previously CCCS) tool contain budget guidelines for certain 
areas of discretionary expenditure, known as trigger figures.  
 
The trigger figures represent pre-agreed levels for certain areas of discretionary 
household expenditure. The trigger figures help identify levels of monthly 
expenditure deemed reasonable when using the tool.  There are trigger figures for 
telephone, travel, housekeeping and ‘other’ costs. Fixed expenditure categories such 
as rent and mortgage payments do not have a trigger figure as spending on these 
items varies widely from household to household. 
 
The CFS trigger figures are calculated using research from the Government’s Living 
Costs and Food Survey (previously known as the Family Expenditure Survey). The 
Costs and Food Survey is based on a random sample of around 6,000 households 
and is produced by the Office for National Statistics. The CFS take a quintile (20%) 
of the lowest income households for the data sample which means the budget is 
based on expenditure of a sample of around 1,200 household. Their sample does 
not differentiate between whether households are indebted or not. 
 
The CFS trigger figures are reviewed annually and published in April. Interim 
changes to the figures may be made if there is a significant increase within any 
expenditure category. 
 
 

AiB Policy Development - Common Financial Tool Analysis 
 
Introduction 
1. As part of the Bankruptcy and Debt Advice (Scotland) Bill 2013, the 
development and delivery of a Common Financial Tool (CFT) has been proposed. 
The use of the CFT will also be mandatory for money advisers in respect of statutory 
debt solutions. It will determine whether an individual is able to make a contribution 
towards repayment of their debts and what the level of their contribution should be, 
ensuring consistency across all sequestrations. This paper compares the two tools 
currently used and considers the impact of AiB adopting the Common Financial 
Statement (CFS) trigger figures for debtor applications, when the 48 month payment 
period is applied.  
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Summary of Findings 
2. This results of this analysis can be summarised as follows: 
 

 Based on the sample of 50 debtors, applying the StepChange tool provides a 
larger monthly surplus than if the CFS tool had been applied. 

 However, in terms of the debtor population, it is unlikely that the average 
surplus figures for each tool are significantly different. 

 The total monthly contribution in the sample is 61% of the available surplus 
income. 

 The total monthly surplus is 5% lower when the CFS tool is applied to the 
sample. 

 Adopting the CFS tool and increasing the period to 48 months would provide 
a 107% increase in the amount ingathered by AiB, assuming all available 
surplus is taken as a contribution. 

 However this increase is likely to be due to increasing the contribution period 
and assuming all available surplus income is taken, rather than changing the 
tool applied.  

 Potentially the StepChange tool could more favourable to AiB as in this 
analysis, it resulted in a higher monthly surplus income in 60% of the cases 
and therefore should result in higher contribution figures. 

 Car ownership does not impact on which tool produces the higher monthly 
surplus income. 

 Applying the CFS tool to the sample increased the number of debtors with a 
negative surplus income figure and this was due to their high claims for 
monthly expenditure on food, which would be allowed under the CFS tool but 
are rejected under the StepChange tool. 

 The CFS tool results in fewer instances of triggers values being exceed than 
the StepChange tool.  

 In theory, single debtors are more likely to find the StepChange tool more 
favourable in terms of the total maximum discretionary expenditure accepted. 

 In theory, the CFS tool, in terms of maximum discretionary expenditure, is 
more favourable to debtors with a car. 

 
Background 
3. The CFS, which was published by the British Bankers’ Association (BBA) and 
the Money Advice Trust in 2002, is a budgeting tool that can be used by advice 
agencies and other third party organisations to make debt repayment offers to 
creditors on behalf of clients. This and the StepChange (previously CCCS) tool 
contain budget guidelines for certain areas of discretionary expenditure, known as 
trigger figures.  
 
4. Currently the contribution is calculated from the individual’s surplus income. 
However there is no one single tool that is used for assessing the appropriate 
contribution. In AiB, the StepChange financial budget tool is used for debtor 
applications and the Common Financial Statement (CFS) is used for DAS 
applications. 
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Methodology 
5. To analyse the impact of adopting CFS trigger figures for debtor applications, 
a random sample of 50 cases from 2012 was analysed. These debtors had all been 
assessed using the StepChange tool in order to determine their surplus income and 
therefore the appropriate monthly contribution to be paid. The data from each of 
these debtors’ records was then applied to the CFS tool in order to analyse the 
impact this would have. This also allowed a comparison of the tools to be made, both 
at a theoretical level and an actual level (using the actual monthly spending values). 
 
6. The sample only considered debtors where an Income Payment Agreement 
(IPA) contribution calculation file existed in MIDAS. Hence, this analysis only relates 
to those debtors making a monthly contribution. 
 
7. As the debtors in the sample were originally assessed using the StepChange 
trigger figures, the actual information on each case file can be used to calculate the 
total actual surplus income for the 50 debtors. The CFS trigger figures were then 
applied to each case to allow the impact of using the CFS trigger figures instead of 
the StepChange ones to be measured. The appropriate trigger figures were used 
depending on the date of the case (as there were two sets of CFS trigger figures in 
2012). 
 
8. The actual data shows that 61% of the total surplus is taken as a contribution. 
However for this analysis, it is assumed that 100% of the total surplus calculated 
using the CFS trigger values, is taken as a contribution. 
 
Sample Profile 
9. The sample of 50 cases can be broken down into the following household 
profile: 
 
Table 1: Household Profile 

Profile Number of Cases Percentage of Sample 

1 adult, no dependents 23 46% 
1 adult, 1 dependent 7 14% 
1 adult, 2 dependents 4 8% 
2 adults, no dependents 8 16% 
2 adults, 1 dependent 5 10% 
2 adults, 2 dependents 2 4% 
2 adults, 3 dependents 1 2% 
Total 50 100% 

 
10. This sample profile is similar to the original analysis carried out where 41% 
were households of 1 adult with no dependents. The debtors in the sample can be 
grouped further as follows: 
 
Table 2: Household Profile - Number of Adults in Household 

Number of adults Number of Cases Percentage of Sample 

1 34 68% 
2 16 32% 
Total 50 100% 
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Table 3: Household Profile – Debtor with Dependents 

Dependents Number of Cases Percentage of Sample 

No 31 62% 
Yes 19 38% 
Total 50 100% 

 
11. Of the 50 debtors in the sample, 21 (42%) have a car. This is a slightly higher 
proportion than in the original analysis (37%). 
 
Applying the CFS to the Sample – Impact on Surplus Income 
12. For each debtor in the sample, the monthly surplus income was calculated 
using the data from the IPA Contribution calculators in their file. Hence this was the 
actual surplus figure after the StepChange trigger values had been applied for each 
category of household expenditure. This data also included the agreed monthly 
contribution to be made. In some cases, this was greater than zero despite a 
negative surplus for the individual concerned. 
 
13. The total monthly surplus in the sample of 50 cases is £7,408. However this 
includes some cases where the surplus is negative. If these are excluded (as they 
reduce this total surplus value) the total monthly surplus in the sample is £7,830. 
This would provide a total amount ingathered by AiB over a 36 month period of 
£281,863. However the total monthly contribution figure is £4,772, which means over 
a 36 month period, AiB will ingather £171,792. The average contribution is 61% of 
the total surplus income.  
 
14. Hence the average monthly surplus per debtor is £148 with an average 
monthly contribution of £95. However 6 of the 50 debtors have a negative surplus 
figure (although in some cases a small contribution has been set), which is 12% of 
the sample. If these 6 debtors are excluded from the sample, the average monthly 
surplus increases to £178, and the average monthly contribution to £106. 
 
15. Applying the CFS tool to each debtor in the sample allows the equivalent 
figures to be calculated. This, therefore, provides a comparison between the tools, in 
terms of the impact on surplus income and monthly contribution figures. 
 
16. The total monthly surplus of the 50 cases in the sample, if the CFS tool had 
been used to asses each debtor, is £6,878 which is 7% lower than the actual total 
monthly surplus obtained using the StepChange tool. Again, this includes debtors 
with a negative surplus which reduces this total figure. If these are excluded from the 
sample, the total monthly surplus is £7,402. This total monthly surplus figure would 
provide a total of £266,485 ingathered by AiB over a 36 month period and £355,313 
if the period was increased to 48 months. This assumes that 100% of any surplus 
would be ingathered.  
 
17. Hence the average monthly surplus per debtor, if the CFS tool was used, is 
£138. However the number of debtors with a negative surplus increases from 6 to 9 
using this tool. This is 18% of the sample. Further analysis on this is provided in 
paragraphs 37 to 40 of this paper. If these 9 debtors with the negative surplus are 
excluded, the average surplus increases to £181, which is slightly higher than the 
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actual average StepChange figure of £178 (which is the average when the 6 debtors 
who have a negative surplus under the StepChange tool are excluded).  
 
18. Although this suggests that, where a debtor has a surplus, it may be slightly 
higher when using the CFS tool compared with when using the StepChange tool, this 
is likely to be caused by the lower number of debtors used to calculate this average 
(as the CFS tool increases the number of debtors with a negative surplus to 9). 
Furthermore, these results are based on a sample and are subject to sample 
variation. Therefore it’s likely that the average surplus figure for the debtor population 
is similar for each tool. 
 
19. The above findings can be summarised in a table as follows: 
 
Table 4: Comparison of StepChange and CFS Figures 

Catgeory StepChange (Actual 
Figures) 

CFS (Theoretical 
Figures) 

Total Monthly Surplus £7,408 £6,878 
Total Monthly Surplus (excludes 
those with a negative surplus) 

£7,830 £7,402 

Total Monthly Contributions £4,772 £7,402 
Contribution as % of Surplus 61% 100% (assumed) 
Total Ingathered over 36 Months £171,792 £266,485 
Total Ingathered over 48 Months £229,056 £355,313 
Average Monthly Surplus £148 £138 
Average Monthly Surplus (where 
there is a surplus) 

£178 £181 

Debtors with Negative Surplus 6 (12%) 9 (18%) 

 
Applying the CFS to the Sample – Impact on Total Money Ingathered 
20. The above analysis shows that using the StepChange tool results in a larger 
total monthly surplus than using the CFS tool, as the StepChange figure is 5% 
greater than the CFS figure. The uses the figures calculated when the negative 
surplus figures are excluded. 
 
21. However the actual total monthly contributions are 61% of this surplus which 
means AiB ingathers £4,772 each month for the debtors in this sample. If the CFS 
tool was to be used and the contribution set at 100% of the surplus, the amount 
ingathered by AiB each month for these cases would increase by 55% to £7,402. 
However this is still 5% lower than the total monthly surplus figure of £7,830 when 
the StepChange tool is used. 
 
22. If the CFS tool was adopted and the contribution period increased to 48 
months, a total of £355,313 would be ingathered by AiB. Again this assumes 100% 
of the surplus as a contribution. This compares with the actual amount due to be 
ingathered over a 36 month period (when the StepChange tool was applied) of 
£171,792 (this is our baseline figure). If the average contribution was 61% of the 
surplus and the period was 48 months, then using the CFS tool would result in a total 
of £216,559 being ingathered by AiB. Increasing the period to 48 months and using 
the actual figures from the StepChange tool increases the amount ingathered to 
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£229,056. This scenario with all available surplus being ingathered increases the 
total to £375,817. These figures can be summarised in the following table: 
 
Table 5: Impact on Amount Ingathered 

Tool Period Assumed % 
of Surplus 

Ingathered % Change 
from Baseline 

StepChange 36 months 61% £171,792 n/a 
CFS 48 months 100% £355,313 107% 
CFS 48 months 61% £216,559 26% 
StepChange 48 months 61% £229,056 33% 
StepChange 48 months 100% £375,817 119% 

 
23. If the baseline is assumed to the total amount ingathered from the actual 
contribution figures (obtained using the StepChange tool) over a 36 month period, 
then adopting the CFS tool and increasing the period to 48 months would result in a 
107% increase in the amount ingathered by AiB. This also assumes all available 
surplus is taken as a contribution. If the contributions are reduced to 61% of 
available surplus, the total amount ingathered by AiB, using the CFS tool, would 
increase by 26%. 
 
24. However the corresponding figures are slightly higher when the actual 
contribution figures, obtained using the StepChange tool, are used. For example if 
the actual contributions were applied to a 48 month period, a total of £229,056 would 
be ingathered for the cases in this sample. This is 33% higher than the baseline and 
7 percentage points higher than the equivalent figures obtained when the CFS tool is 
applied. As these figures are based on a sample of cases only, they will be subject to 
sampling variation which means the actual figures for all cases will be in a range 
around these percentages. This suggests that changing to using the CFS tool may 
not make a significant difference to the amount ingathered overall either way. 
 
Actual Comparison of CFS and StepChange – Based on Surplus Income 
25. This analysis also allows the tools to be compared in terms of which tool 
results in the highest surplus income when applied to each debtor. This uses the 
actual monthly surplus income figures, when the StepChange tool was applied and 
the theoretical monthly surplus income figure if the CFS tool was to be applied and 
these are compared to see which tool results in the higher figure. The rationale 
behind this is that the higher the surplus income, the higher the monthly contribution 
would be.  However, in practice, the contribution is not equal to all of the available 
surplus income. 
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26. The results from this shows that 30 debtors in the sample have a higher 
monthly surplus income from the StepChange tool and 13 have a higher monthly 
surplus income from the CFS tool. The other 7 debtors in the sample had the same 
figure regardless of which tool was applied. These results are summarised in the 
table below: 
 
Table 5: Tool with Highest Surplus Income  

Tool Number of Cases Percentage of Sample 

StepChange 30 60% 
CFS 13 26% 
No difference 7 14% 
Total 50 100% 

 
27. The suggests that the StepChange tool would be more favourable to AiB in 
that it would result in a higher monthly surplus income figure in 60% of the cases and 
therefore higher contribution figures. However this would also depend on the 
percentage of surplus that is agreed as a contribution, with this sample showing this 
to be only 61%. 
 
28. The above results can also be broken down into household profile to 
determine whether any of the tools favour a particular household profile, with regards 
to higher surplus income. The following table shows which tool resulted in the higher 
surplus income broken down by household profile: 
 
Table 6: Tool with Highest Surplus Income – By Household Profile 

Profile StepChange CFS No 
difference 

Total 

1 adult, no dependents 14 6 3 23 
1 adult, 1 dependent 5 2 0 7 
1 adult, 2 dependents 3 1 0 4 
2 adults, no dependents 5 2 1 8 
2 adults, 1 dependent 2 1 2 5 
2 adults, 2 dependents 1 1 0 2 
2 adults, 3 dependents 0 0 1 1 
Total 30 13 7 50 

 
29. The table below shows these results in percentage terms: 
 
Table 7: Tool with Highest Surplus Income – By Household Profile (%) 

Profile StepChange CFS No 
difference 

Total 

1 adult, no dependents 47% 46% 43% 46% 
1 adult, 1 dependent 17% 15% 0% 14% 
1 adult, 2 dependents 10% 8% 0% 8% 
2 adults, no dependents 17% 15% 14% 16% 
2 adults, 1 dependent 7% 8% 29% 10% 
2 adults, 2 dependents 3% 8% 0% 4% 
2 adults, 3 dependents 0% 0% 14% 2% 
Total 100% 100% 100% 100% 
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30. As the percentages are similar to the overall breakdown by household profile 
(see table 1), the results indicate that household profile is independent of which tool 
provides the highest surplus income. In other words, no particular household profile 
is more likely to be favoured by a particular tool, in terms of which tool provides the 
highest surplus income. 
 
31. To check if the presence of dependents in a household impacts on which tool 
provides the higher monthly surplus income figure, the results of this analysis can be 
grouped into debtors without dependents and debtors with dependents as follows: 
 
Table 8: Tool with Highest Surplus Income – By Debtor with Dependents 

Dependents StepChange CFS No 
difference 

Total 

No 19 8 4 31 
Yes 11 5 3 19 
Total 30 13 7 50 

 
32. Again, these figures can be expressed in percentage terms as in the following 
table: 
 
Table 9: Tool with Highest Surplus Income – By Debtor with Dependents (%) 

Dependents StepChange CFS No 
difference 

Total 

No 63% 62% 57% 62% 
Yes 37% 38% 43% 38% 
Total 100% 100% 100% 100% 

 
33. As the percentages are similar to the overall breakdown by debtor with 
dependents (see table 3), the results indicate having dependents or not is 
independent of which tool provides the highest surplus income. This is consistent 
with the above results by household profile. 
 
34. As has already been stated, 21 of the 50 debtors in the sample have a car. 
Hence by breaking these results down in those debtors with a car and those without, 
we can see if having a car impacts on which tool results in a higher monthly surplus 
income figure. Note for the purposes of this analysis, those debtors who own a car 
and those who have access to a car have been treated the same and counted as 
having a car. The following table shows the results by car owner: 
 
Table 10: Tool with Highest Surplus Income – By Car Ownership 

Car Owner StepChange CFS No 
difference 

Total 

Yes 11 7 3 21 
No 19 6 4 29 
Total 30 13 7 50 

 
35. This table shows that of the 30 debtors in the sample where the StepChange 
tool results with the highest monthly surplus income, 11 have a car and 19 do not. 
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Similarly, of the 13 debtors in the sample where the CFS tool would result in the 
highest monthly surplus income, 7 have a car and 6 do not. Again, these results can 
also be expressed in percentage terms as follows: 
 
Table 11: Tool with Highest Surplus Income – By Car Ownership (%) 

Car Owner StepChange CFS No 
difference 

Total 

Yes 37% 54% 43% 42% 
No 63% 46% 57% 58% 
Total 100% 100% 100% 100% 

 
36. These results indicate that car ownership does not impact on which tool 
produces the higher monthly surplus income.  
 
Debtors with Negative Surplus 
37. As discussed earlier, this analysis highlights the existence of debtors in the 
sample that have a negative surplus income figure once the tool has been applied. 
The actual figures from the StepChange tool show that 6 (12%) of the debtors have 
a negative monthly surplus figure, while the theoretical figures using the CFS tool 
increase this to 9 (18%) debtors. Hence 3 debtors in the sample move into a 
negative surplus when the CFS tool is applied and by looking at the individual cases 
in more detail, we can see why this happens. 
 
38. Firstly all 3 of these debtors fall under the household profile that is most 
common in the sample – 1 adult and no dependents. This is expected as these 
debtors make up 46% of the sample and this suggests that no particular household 
profile is more likely to move to a position of negative surplus under the CFS tool.  
 
39. Furthermore, the reason these 3 debtors move into this position when the 
CFS tool is applied is that they all have a high claim for monthly expenditure on food. 
In each case, the amount claimed under the StepChange tool exceeded the trigger 
figure and therefore the amount used to calculated the surplus income was reduced 
to the trigger figure. However under the CFS tool, expenditure comes under category 
of ‘Housekeeping’ and as this category covers other expenditure such as clothing, it 
has a higher trigger value than the food expenditure does under the StepChange 
tool. This means the debtor in each of these cases would have their total monthly 
claimed expenditure on food accepted, which increases their total discretionary 
expenditure and leads to the negative surplus figure.  
 
40. This highlights one of the main differences between the tools as StepChange 
involves a number of different categories of discretionary household expenditure 
whereas the CFS tool has these grouped into only 4 categories. A comparison of 
these categories in the two tools can be found in Annex A. 
 
Debtors Exceeding Trigger Values 
41. Applying the CFS tool to each of the 50 debtors in the sample also shows how 
many of these exceeded the trigger values in one or more category. This can be 
compared with how many cases exceeded one or more of the trigger values in the 
StepChange tool when they were being assessed. This provides the following 
results: 
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Table 12: Debtors Exceeding Trigger Values  

Tool Number of Cases Percentage of Cases 

StepChange (Actual) 39 78% 
CFS (Theoretical) 17 34% 

 
42. This shows that 39 of the 50 debtors, when assessed using the StepChange 
tool, exceeded the trigger value in at least one of the budget categories. This is 
equal to 78% of the total. Applying the CFS tool to each of these debtors results in 
17 of the 50 debtors exceeding the trigger value in at least one of the categories of 
discretionary expenditure. This suggests the CFS tool is more favourable to the 
debtor than the StepChange tool and the next section looks at this in more detail. 
 
Theoretical Comparison of CFS and StepChange – Favourable to Debtor 
43. For each debtor in the sample, the total monthly maximum discretionary 
expenditure figure under each tool was calculated. This was based on the 
appropriate trigger values for each tool, relevant at the time the debtor application 
was completed. The tool that resulted in the higher of the two was then classed as 
more favourable to the debtor. In theory, the more favourable tool would also result 
in a lower monthly contribution and therefore reduce the total ingathered by AiB. 
 
44. In terms of which tool would be more favourable to the debtor, this analysis 
showed that the StepChange tool would be more favourable to 24 debtors and the 
CFS to 26 debtors. This is summarised in the table below. 
 
Table 13: Tool Favourable to Debtor  

Tool Number of Cases Percentage of Sample 

StepChange 24 48% 
CFS 26 52% 
Total 50 100% 

 
45. This shows that in comparing the tools theoretically in terms of the maximum 
discretionary expenditure allowed, there is a fairly even split with which tool favours 
the debtor. This indicates that there would not be a significant difference overall if 
one tool was used over the other. 
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46. Again, the above results can be broken down into household profile to 
determine whether any of the tools favour a debtor with a particular household 
profile. The following table shows which tool would be favourable to the debtor, 
broken down by household profile: 
 
Table 14: Tool Favourable to Debtor – By Household Profile 

Profile StepChange CFS Total 

1 adult, no dependents 15 8 23 
1 adult, 1 dependent 5 2 7 
1 adult, 2 dependents 3 1 4 
2 adults, no dependents 0 8 8 
2 adults, 1 dependent 1 4 5 
2 adults, 2 dependents 0 2 2 
2 adults, 3 dependents 0 1 1 
Total 24 26 50 

 
47. This table shows that of the 23 debtors with the household profile of 1 adult 
and no dependents, 15 would find the StepChange tool more favourable and 8 would 
find the CFS tool more favourable. The results in this table indicate particular 
household profiles are more likely to find one tool more favourable over the other 
and this can be highlighted by presenting these results in percentage terms as in the 
table below. 
 
Table 15: Tool Favourable to Debtor – By Household Profile (%) 

Profile StepChange CFS Total 

1 adult, no dependents 63% 31% 46% 
1 adult, 1 dependent 21% 8% 14% 
1 adult, 2 dependents 13% 4% 8% 
2 adults, no dependents 0% 31% 16% 
2 adults, 1 dependent 4% 15% 10% 
2 adults, 2 dependents 0% 8% 4% 
2 adults, 3 dependents 0% 4% 2% 
Total 100% 100% 100% 

 
48. This shows that debtors with the household profile of 1 adult and no 
dependents are more likely to find the StepChange tool more favourable whereas 
debtors with a household profile of 2 adults and no dependents are more likely to 
find the CFS tool more favourable. Due to the small numbers for some of the 
household profiles, the profiles can be grouped into number of adults, regardless of 
the existence of dependents and this produces the following table of results: 
 
Table 16: Tool Favourable to Debtor – By Number of Adults in Household 

Profile StepChange CFS Total 

1 adult 23 11 34 
2 adult 1 15 16 
Total 24 26 50 
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49. The figures can also be expressed in percentage terms as per the table 
below. 
 
Table 17: Tool Favourable to Debtor – By Number of Adults in Household (%) 

Profile StepChange CFS Total 

1 adult 96% 42% 68% 
2 adult 4% 58% 32% 
Total 100% 100% 100% 

 
50. This table shows that 96% of the debtors in the sample who would find the 
StepChange tool more favourable are in a 1 adult household compared with 68% of 
all debtors in the sample are from a 1 adult household. Hence we can conclude that 
the StepChange tool is more favourable to debtors from a 1 adult household, 
regardless of the existence of dependents. Similarly debtors from a 2 adult 
household are more likely to find the CFS tool favourable. Both of these results are 
consistent with the findings from previous analysis carried out. 
 
51. This is also confirmed when carrying out a chi-squared test for independence 
on the data which shows a strong relationship between the number of adults in the 
debtor’s household and the tool they would find more favourable. The test shows 
that there is only a 0.09% probability that this deviation from the expected is due to 
chance only. Hence these findings are statistically significant. 
 
52. These results can also be grouped into whether the debtor has dependents or 
not to check if any of the tools favour one of these groups over the other. The results 
by this grouping are in the table below. 
 
Table 18: Tool Favourable to Debtor – By Dependents in Household 

Profile StepChange CFS Total 

No dependents 15 16 31 
Dependents 9 10 19 
Total 24 26 50 

 
53. This table shows that of the 24 debtors who find the StepChange tool more 
favourable, 15 do not have dependents and 9 do. Similarly, of the 26 debtors who 
find the CFS tool more favourable, 16 do not have dependents while 10 do have 
dependents. Therefore it looks like the existence of dependents does not impact on 
the tool a debtor finds more favourable and this is confirmed when the results are 
expressed in percentage terms as in the following table: 
 
Table 19: Tool Favourable to Debtor – By Dependents in Household (%) 

Profile StepChange CFS Total 

No dependents 63% 62% 62% 
Dependents 38% 38% 38% 
Total 100% 100% 100% 

 
54. The percentage split for each tool is almost equal to the overall percentage 
split for the sample in total and this confirms the existence of dependents in a 
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debtor’s household has no impact on which tool they are more likely to find 
favourable. 
 
55. To see if having a car impacts on which tool the debtor is more likely to find 
favourable, the results can be broken down as follows: 
 
Table 20: Tool Favourable to Debtor – By Car Ownership 

Car Owner StepChange CFS Total 

Yes 3 18 21 
No 21 8 29 
Total 24 26 50 

 
56. Hence of the 24 debtors in the sample who find the StepChange tool more 
favourable, 3 have a car and 21 do not. Of the 26 debtors in the sample who find the 
CFS tool more favourable, 18 have a car and 8 do not. These results can be 
expressed in percentage terms as follows: 
 
Table 21: Tool Favourable to Debtor – By Car Ownership (%) 

Car Owner StepChange CFS Total 

Yes 13% 69% 42% 
No 88% 31% 58% 
Total 100% 100% 100% 

 
57. The results show strong dependence of car ownership or having access to car 
on which tool a debtor is likely to find more favourable and this is confirmed with the 
results from a chi squared test for independence. This suggests that car owners are 
more likely to find the CFS tool more favourable while those without a car are more 
likely to find the StepChange tool more favourable.  
 
Conclusion 
58. This analysis indicates that although there are differences when the tools are 
compared theoretically, there would not be significant differences when the tools are 
used in practice over a large population. The StepChange tool results in a higher 
surplus income for this sample and could therefore increase the amount ingathered 
by AiB. However this would depend on the percentage of the available surplus that is 
set as the agreed contribution, with the figure at only 61% in this sample of debtors. 
Theoretically, the StepChange tool favours single debtors and the CFS tool is more 
favourable to those with a car. However the analysis of the sample shows that this is 
not necessarily the case in practice. 
 
Daniel Harrison 
Accountant in Bankruptcy 
May 2013 
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Annex A  Comparison of Budget Categories 

StepChange Category CFS Category Note 

Rent/Digs  Rent/Digs  Essential expenditure 

Mortgage  Mortgage  Essential expenditure 

Council Tax  Council Tax  Essential expenditure 

Food  Housekeeping   

Meals at work  Other Expenditure   

House insurance  House insurance  Essential expenditure 

Car insurance  Travel   

Road Tax  Travel   

Car Spares and Servicing  Travel   

Fuel/Transport  Travel   

Electricity  Electricity  Essential expenditure 

Gas  Gas  Essential expenditure 

Phone/Mobile/Bband  Phone Broadband comes under 'Other' in CFS 

Satellite Rental  Other Expenditure   

TV Licence  Other Expenditure   

Clothing/Footwear Housekeeping   

Dentist/Opticians Other Expenditure   

Prescriptions Other Expenditure   

Sports/Hobbies/Entertainment  Other Expenditure   

Hairdressing  Other Expenditure   

Child Pocket Money  Other Expenditure   

Child Maintenance  Child Maintenance  Essential expenditure 

Childcare  Childcare  Essential expenditure 

School Trip/Activities  Other Expenditure   

School Meals  Other Expenditure   

Pets/Pet food/Insurance  Other Expenditure Pet food comes under ‘Housekeeping’ in CFS 

Sundries and Emergencies  Other Expenditure   
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Economy, Energy and Tourism Committee 
 

28th Meeting, 2013 (Session 4), Wednesday, 9 October 2013 
 

The Protected Trust Deeds (Scotland) Regulations 2013 
 
 
SSI title: The Protected Trust Deeds (Scotland) Regulations 2013  
 
Type of Instrument: 

 
Draft Affirmative 

 
Coming into force: 

 
28 November 2013 

 
EETC deadline to 
consider SSI: 

 
11 October 2013 

 
SSI drawn to 
Parliament’s 
attention by DPLRC: 

 
Delegated Powers and Law Reform Committee agreed that 
no points arose from the instrument 

 
Purpose of 
instrument: 

 
The Regulations make provision about how voluntary trust 
deeds entered into by debtors for the benefit of their 
creditors become protected from action by creditors, the 
consequences of a trust deed being granted that status, the 
rights of creditors, the discharge of the debtor and trustee 
from the trust deed, and the administration of trust deeds. 

 
Introduction 
 
1. The Protected Trust Deeds (Scotland) Regulations 2013 [draft] were laid on 29 
August 2013. The Scottish Government subsequently withdrew the instrument to correct 
minor and typographical errors. An amending instrument was laid on 13 September 2013, 
retaining the initial parliamentary timetable for consideration of the Regulations. The 
Regulations, if approved, will consolidate and amend the Protected Trust Deeds (Scotland) 
Regulations.   
 
2. SPICe has provided a briefing note setting out the background to the Regulations 
and providing more detail on the views of external organisations that have made comment 
on these Regulations (see paper EET/S4/13/28/4). 
 
3. The Committee received written submissions of evidence from ICAS, the Association 
of Business Recovery Professionals’ (R3) Scottish Technical Committee and the 
Association of British Credit Unions Ltd. (see Annex A). 
 
4. Accountant in Bankruptcy has provided a general statistical brief on Protected Trust 
Deeds (see Annexe B). 
 
5. The Committee heard written evidence from ICAS and the Association of Business 
Recovery Professionals’ (R3) Scottish Technical Committee on 2 October 2013. 
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Procedure for the Committee to follow 
 
6. As the Regulations are subject to affirmative procedure, a session with the Minister is 
required firstly to take evidence on the Regulations followed by formal consideration of a 
motion seeking the Committee’s recommendation for approval. To inform the debate on 
the motion for approval it has become normal practice to have a separate agenda item on 
the instrument in order to take evidence from the Minister and officials prior to the debate. 
This is because officials cannot speak in the debate on the consideration of the motion and 
because the debate itself is limited to a maximum of 90 minutes. 
 
7. The Regulations are subject to affirmative procedure and are “subject to approval” by 
resolution of the Parliament. Depending on the terms of the parent Act under which the 
instrument is laid, an affirmative instrument cannot be made, come into force, or remain in 
force beyond a stated period, without it first being laid in draft before, and then approved 
by resolution of, the Parliament. All affirmative instruments are considered by the 
Delegated Powers and Law Reform Committee (on various technical grounds) and by the 
relevant lead committee (on policy grounds).   
 
8. Where the lead committee has considered a motion recommending approval of the 
instrument, it must report to the Parliament. If the committee recommends approval of the 
instrument, the Parliamentary Bureau must lodge a motion inviting the Parliament to 
approve the instrument, which is then moved in the Chamber.  If the committee disagrees 
to the motion recommending approval, it is up to the Scottish Government to either 
withdraw the instrument or invite the Bureau to schedule time in the Chamber for a debate 
on a motion to approve the instrument. 
 
Delegated Powers and Law Reform Committee report 
 
9. The Delegated Powers and Law Reform Committee considered this instrument at its 
meeting on 17 September 2013 and agreed that no points arose in relation to the 
instrument. 
 
Action 
 
10. The Committee is invited to decide whether it wishes to agree or disagree to 
motion S4M–7759 and to report its decision to the Parliament no later than 11 
October 2013. 
 

S4M-7759 Fergus Ewing: Protected Trust Deeds (Scotland) Regulations 2013 
[draft]—That the Economy, Energy and Tourism Committee recommends that the 
Protected Trust Deeds (Scotland) Regulations 2013 [draft] be approved (supported 
by: John Swinney, Derek Mackay) 

 
11. Furthermore, as per previous practice, the Committee is invited to delegate 
responsibility for the drafting and publication of a short, factual report to the 
Convener and clerk. 
 

Jonas Rae 
Committee Assistant 

October 2013 
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ANNEX A 
 
WRITTEN SUBMISSION OF EVIDENCE FROM ICAS 
 
Executive summary 
 
Introduction 
 

1. The Institute of Chartered Accountants of Scotland (ICAS) regulates circa 75% of 
insolvency practitioners (IPs) who take appointments in Scotland and we have an in-depth 
knowledge and expertise of bankruptcy law and procedure.  ICAS regulated IPs will play a 
key role in delivering a robust debt management and debt relief regime for the people of 
Scotland. 
 
2. ICAS is interested in securing that any changes to legislation and procedure are 
made based on a comprehensive review of all of the implications and that alleged failings 
within the process are supported by evidence. 
 
3. ICAS is pleased to have the opportunity to submit its views on The Protected Trust 
Deed (Scotland) Regulations 2013 (“the Regulations”) to the Economy, Energy and 
Tourism Committee and would be pleased to provide further information to the Committee 
should this be required. 

 
Comments on the Regulations 
 
Policy objectives 
4. The Regulations are part of a package of legislative amendments aimed to ensure 
that appropriate, proportionate debt management and debt relief mechanisms are 
available to the people of Scotland and that these are fit for the 21st Century. This is an 
objective which ICAS fully supports. 
 
5. The primary legislative amendments are contained within the Bankruptcy and Debt 
Advice (Scotland) Bill (“the Bill) which is also being considered separately by the 
Committee. ICAS have submitted written evidence to the Committee on the Bill and have 
been invited to provide oral evidence at a Committee meeting on 9 October 2013. Many of 
the comments made in relation to the Bill are applicable to the Regulations. 
 
6. The Regulations aim to make the current trust deed process more efficient, ensure 
that the process is fit for purpose and strikes the best balance between the needs of 
debtors and creditors. We believe that the Regulations do not meet these objectives. The 
reasons for arriving at this conclusion are set out below. 
 
Accountant in Bankruptcy conflict of interest 
7. ICAS is concerned that the conflicting roles and responsibilities of the Accountant in 
Bankruptcy (AIB) as Scottish Government policy advisor, supervisor of debt 
management/debt relief services and supplier of debt management/debt relief services has 
been exacerbated within the Regulations. Such conflicts of interest should be avoided. We 
note the AIB have stated a proposal to establish a Protected Trust Deed Review Board 
when the Regulations are brought in. This group will not address any of the conflict of 
interest issues and has no statutory basis of operation. In our opinion the conflict of 
interest issues are a significant barrier to achieving an effective debt management and 
debt relief mechanism for the people of Scotland which is fit for the 21st Century. 
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Timing of implementation 
8. We have significant concerns that many of the provisions contained within the 
Regulations emanate from policy positions contained within the Bill which is still subject to 
Stage 1 scrutiny by the Committee. In our written evidence response to the Bill we have 
raised concerns that many of these provisions will not achieve the stated objectives. These 
same concerns apply to the Regulations. It is a matter for Parliament to consider whether it 
is appropriate for Regulations to enact policy positions contained within the Bill and which 
are still subject to Parliamentary scrutiny. 
 
9. The Regulations are due to come into force nearly 18 months in advance of the 
date when the Bill is expected to come into force. This does not seem to meet the 
objectives of the Government to harmonise aspects of debt relief products. We believe that 
the coming into force of the Regulations significantly ahead of the Bill will result in a 
significant increase in the number of debtors choosing bankruptcy over trust deeds. This 
choice will be directed due to the shorter contribution period (3 years against 4 years), 
shorter discharge period (1 year against 4 years) and shorter acquirenda period (1 year 
against 4 years) which will be available for bankruptcy during this period. The Government 
have stated that they wish to avoid debtors entering bankruptcy however the anomaly 
between the two procedures for a period of time is likely to achieve the opposite effect. 
 
10. Trust Deeds in general produce a higher dividend than an equivalent sequestration 
in the main due to higher costs of administering a sequestration. We believe that as a 
result of the shorter contribution period, shorter acquirenda period and higher costs of 
administration and the resultant increase in debtors likely to choose sequestration over 
trust deeds during the period between the implementation of the Regulations and the Bill, 
this will result in a significantly lower return to creditors during this period than would 
otherwise have been achieved. This does not seem to meet the policy objective of a 
balanced approach to the needs of debtors and rights of creditors. It also does not meet 
the policy objective of addressing a perceived disappointing return to creditors in trust 
deeds. 
 
Response to the Regulations  
11. We have a number of concerns in relation to the Regulations which impact on the 
ability of the Regulations to achieve their objectives. Our primary concerns are dealt with 
below. Where no comment is made we are broadly satisfied with the Regulations.  
 
12. Our detailed consideration of the Regulations is attached in Appendix 1. 
 
Restriction to best advice for those in debt 
13. ICAS is significantly concerned that the Regulations seek to restrict the payment of 
outlays from the trust deed to those which have been incurred after the date on which the 
trust deed was signed and that any debt due to a third party for work done before the 
granting of the trust deed would not rank higher than any other creditors claim. We believe 
that these restrictions will result in debtors being unable to access best advice. 
 
14. As an example, it is necessary to establish the level of equity in a debtor’s home or 
other property in order to provide them with best advice. In order to do so property 
valuations are required to be obtained. At present these are often obtained through 
arrangements with Chartered Surveyors whereby the valuation is obtained and paid for as 
an expense of the trust deed as it is required to properly deal with the realisation of 
property. The Regulations would not permit this and it is not evident how such a valuation 
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would now be obtained prior to the debtor entering into the trust deed in order that the 
debtor can obtain best advice. 
 
15. We understand that the provisions within the Regulations relating to outlays and 
debts due for work done prior to the trust deed being signed have been introduced to 
address the increasing costs of fact find fees seen within trust deeds.  
 
16. Regulations and Statement of Insolvency Practice currently permit the payment of 
fact find fees on the condition that it saves the trustee time which would otherwise have 
been spent and does not increase the total administration cost. Given that the cost of fact 
find fees does not impact on the return to creditors than would otherwise have been 
achieved, it is difficult to understand why there is a requirement to amend the current 
position. 
 
17. We believe that parallels can be drawn with the corporate insolvency regime of 
administration which allows pre-appointment costs to be borne out of the insolvent estate 
with the explicit and express approval of creditors. We believe that should there be a 
desire to address fact find fees then a similar approach to the approval of pre-appointment 
administration expenses within trust deeds would best balance the needs of the debtor 
and the rights of creditors while also acting as a safeguard against increasing costs of fact 
find fees. 
 
Use of Common Financial Statement figures to determine debtor contribution 
18. We note that the Regulations will require the use of the Money Advice Trust 
Common Financial Statement (CFS) figures in order to determine the debtor contribution 
during the period of the trust deed. It is not immediately apparent why CFS has been 
chosen over other available figures and tools. 
 
19. Limited studies by one of our member firms has suggested that contributions 
calculated using CFS results in contributions being approximately 30% lower than they 
would be using the equivalent Stepchange (Consumer Credit Counselling Service  - debt 
advice charity) tool. As a result we anticipate that there is likely to be a significant 
reduction in contributions into trust deeds following the introduction of the Regulations. 
This does not therefore seem to meet the Government objective of “debtors who can pay 
should pay”, nor does it assist with addressing the perceived disappointing dividend 
returns to creditors in trust deeds.  
 
20. We are of the view that IPs can add significant value to the process of assessing 
the ability of a debtor to contribute to pay and in ensuring that such contributions are 
sustainable. The Regulations prescribe that the CFS must be used and that the whole of 
the debtor’s surplus income over expenditure as assessed by the CFS must be 
ingathered. We believe that a common financial tool should assist in this process but that 
this is best used as guidance alongside the experience and knowledge of a trustee. The 
prescriptive use of CFS and lack of discretion of judgement by experienced IPs to agree a 
higher or lower contribution will be counterproductive to achieving a balanced approach to 
debtor responsibility and creditor outcome. 
 
21. We have already commented in our response to the Bill that we believe further 
analysis is required to assess the net benefit of extending contributions from 3 years to 4 
years as well as the extension of acquirenda to 4 years. We believe that this is still 
required as there is little evidence that the introduction of a minimum contribution and 
acquirenda period of 4 years will result in a net benefit to creditors. We believe that 
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breakage rates of contributions increase the longer the contribution period is. This, 
combined with other factors such as increased administration, is likely to result in a 
minimal, if any, increase in net benefit to creditors. 
 
22. ICAS believes that efforts to increase the effectiveness of payments by debtors 
should be focussed on improving the ability to enforce situations where a debtor can pay 
but refuses to pay. The inclusion of procedures to allow deductions from debtor’s 
employment earnings is a welcome addition for trustees but we would balance that with 
caution as a result of the imposition of cost and bureaucracy on employers. 
 
23. We also consider that if enforcement options are to be extended then this should be 
extended further than simply allowing deduction from employment income. We believe that 
further provisions are required to enforce contributions from income sources beyond 
employment, for example in relation to pension income, rental income or self-employed 
income. 
 
Increased costs and complexity 
24. We believe that the Regulations introduce a number of measures which will result in 
increased complexity and resultant administration costs for the duration of the trust deed. 
As a result the return to creditors is likely to be lower than currently achieved. This does 
not appear to achieve the policy objective of addressing the perceived disappointing 
returns to creditors in trust deeds. 
 
25. The Regulations introduce a procedure of positive creditor approval or a decision by 
the AIB in relation to Trustee’s remuneration. This will mean that protected trust deeds 
operate in a different way to all other Scottish personal insolvency regimes and does not 
meet the Government’s policy of harmonising personal insolvency regimes. Regulations 
currently allow creditors to agree a Trustee’s remuneration and include mechanisms to 
object to a Trustee’s remuneration request and request that a trustee’s remuneration be 
audited. We believe that the present position provides a balanced approach to creditor’s 
rights and an efficient administration of the estate. 
 
AIB powers of direction 
26. ICAS is concerned that the Regulations contain extensive powers for the AIB in 
relation to the administration of protected trust deeds. We are concerned that these result 
in a substantial conflict of interest with the AIB’s supervision function. At a time where 
openness and transparency and removal of conflict of interest in public office is to the fore, 
this move seems to be counterproductive to those principles.  
 
27. We are concerned that the AIB is not best placed to take decisions in place of and 
over-ruling highly experienced and qualified IPs. IPs are required to undertake extensive 
training and qualifications before being authorised to accept insolvency appointments 
whereas the AIB has no commercial experience or qualifications. While it is accepted that 
the AIB now has a number of staff who have undertaken personal insolvency 
qualifications, these qualifications are not equivalent to qualifications required to undertake 
insolvency appointments and control estates. More importantly, we are concerned that the 
lack of commercial and practical experience within the office of the AIB will result in 
decisions being made which are not in the best interests of the debtor nor the creditors. As 
a result the Regulations fail to ensure that they strike the right balance between the needs 
of debtors and the rights of creditors. 
 
 



Agenda Item 2  EET/S4/13/28/3 

Appendix 1 – Detailed commentary on the Regulations 
 

Regulation Comment 

2 Definition of “remuneration” includes the subjective term “reasonable”. This does not 

seem appropriate for a definition. 

7(1)(b) The introduction of 4 year acquirenda period appears to pre-judge the outcome of the 

Bankruptcy and Debt Advice (Scotland) Bill.  

We are concerned that due to the timing of implementation between the Regulations and 

the Bill this will be a factor in debtors choosing sequestration over a trust deed in the 

interim period and will result in a reduced return to creditors during this period. 

We are concerned that there is scope for uncertainty over the ability of the Trustee to 

realise assets where title is expected to pass to the debtor at or around the end of the 4 

year acquirenda period. For example, a debtor may have a vehicle subject to HP which is 

due to expire 3 years and 11 months after the signing of the trust deed and therefore is 

expected to be caught within the acquirenda provisions and therefore there will be a 

realisation by the Trustee. It is possible that this could be abused where the debtor 

misses a couple of payments deliberately in order to defer the acquisition within their 

estate or as a result of misfortune is unable to make some payments to the same effect. 

Both scenarios will impact on the realisations and expected return to creditors. We would 

suggest that the present position where acquirenda applies until the discharge of the 

debtor provides greater certainty for the trustee and protects the position in respect of the 

return to creditors. 

8(2)(a) The introduction of 48 month contribution period appears to pre-judge the outcome of the 

Bankruptcy and Debt Advice (Scotland) Bill.  

We are concerned that due to the timing of implementation between the Regulations and 

the Bill this will be a factor in debtors choosing sequestration over a trust deed in the 

interim period and will result in a reduced return to creditors during this period. 

We are concerned that there is a lack of evidence that a 48 month contribution period will 

result in a net benefit increase to creditors. We are concerned that the increase in 

breakage rates and increased administration costs will result in a reduced return to 

creditors. 

8(2)(c)(i) The Regulations do not address the current lack of consistency in dealing with missed 

payments (or reduced payments) as a result of a reduction in income for the debtor 

through no fault of their own. Discretion appears to remain with the Trustee as to whether 

to lengthen the contribution period to make up for the shortfall or not. Is that the intention 

of the Government? 

8(3) We believe that this regulation requires clarification in that “(including interest)” should be 

amended to “(including statutory interest)” as interest is not defined and is different from 

interest referred to for instance in regulation 4(3).  
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We believe the regulation should be amended to make it clear that a shorter period of 

contribution is only possible where a distribution in full of the debtor’s debts and statutory 

interest would be possible, after allowing for the costs of administration and 

realisation within the protected trust deed.  

8(4) We believe that this regulation requires clarification in that “(including interest)” should be 

amended to “(including statutory interest)” as interest is not defined and is different from 

interest referred to for instance in regulation 4(3). 

8(5) We believe that an element of flexibility should be provided for to allow the Trustee to 

take account of reasonable variation from CFS to account for specific individual 

circumstances. CFS does not account for every individual situation. A mechanism to deal 

with reasonable variation from CFS where this is substantiated by the Trustee would 

assist in ensuring the debtor’s contributions are sustainable. 

 

9 We believe that the use of the phrase “without delay” is too open to interpretation. It 

would be preferable to refer to a specified period. We consider “two business days” would 

be reasonable. 

There is no timescale set for publication by the AIB in the register of insolvencies. While it 

may be anticipated that this will be perhaps within 24 hours of receipt, particularly where 

the Form 1 is submitted electronically, there is no period set at all by which to ensure that 

the AIB is administering efficiently. In our view it would be advisable to include a further 

sub-clause requiring the AIB to publish the notice within a set timescale. We would 

suggest that two business days would be appropriate. 

11(1) We consider that the phrases “As soon as reasonably practicable” and the backstop date 

of 4 weeks are incompatible and unnecessary. . It would be preferable to refer to a 

specified period for the information to be sent to the AIB. We consider 7 days would be 

reasonable. 

11(2)(c)  The provision to refuse to allow the registration of the protected trust deed seem to 

conflict with the requirements of regulation 8(5). 

It also seems inappropriate for the AIB to have this power when the creditors have been 

provided with the opportunity to object and reject the trust deed obtaining protected 

status. 

The majority of creditors in trust deeds are represented by a small number of 

organisations who already apply consistent and close scrutiny to Income and Expenditure 

statements, costs of realisation and dividend rates. It seems unnecessary for a further 

level of scrutiny to be required. 

With the exception of an appeal to the Sheriff under regulation 27, there appears to be no 

mechanism to allow the contribution payment to be amended in order to satisfy the view 

of the AIB. The appeal to a Sheriff will result in an unacceptable delay and period of 

uncertainty for the debtor during which their estate could be sequestrated, and result in a 
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lower return to creditors. It would seem appropriate to include provisions to address these 

issues and clarify the procedures on whether further notification to creditors is required or 

whether the 5 week period may require to be reset. 

14 The ability of a Trustee to enforce contributions from earnings is a welcome addition. This 

may however also be a deterrent to debtors entering into a protected trust deed as they 

are often concerned about employers knowing about their financial position.  

 

Due to the implementation date of the Regulations being different from the Bill we 

consider that this will be a further factor in debtors choosing sequestration during this 

period and the resultant potential decrease in dividend returns to creditors during this 

time. 

We also question whether there may be European Convention on Human Rights issues 

in notifying employers of a debtor’s financial position. 

We also wonder whether a Form is required to be sent by a Trustee to an employer 

where a variation has been notified to the debtor but the debtor does not co-operate. 

15(3)(a) The drafting of the regulation suggests that conditions (i) and (ii) must both be met which 

does not appear to be correct. It may be useful to clarify this for the avoidance of doubt by 

including “or” at the end of (i) 

15(4) The Regulation does not address the issue of the basis on which equity is calculated. 

There are many different basis of valuation (open market, forced sale) and as a result the 

basis of valuation would significantly affect the equity level. This can lead to an 

inconsistent approach being adopted by different trustees. Is it the intention to leave this 

to the trustee’s discretion? 

Similarly it is unclear whether the trustee is required to realise the full equity or is 

permitted to make allowance for any reduction which they consider appropriate. Again 

this could lead to an inconsistent approach being adopted by different trustees. Is it the 

intention to leave this to the trustee’s discretion? 

In case of negative equity the Regulations do not clarify the approach to be taken by 

Trustees and in particular whether a nominal payment should be required in order to 

discharge the trustee’s interest. Is it the intention to leave this to the trustee’s discretion? 

15(6) We believe that the use of the phrase “as soon as is practicable” is too open to 

interpretation. It would be preferable to refer to a specified period. We consider within 7 

days would be reasonable. 

It is unclear the purpose of the requirement to circulate every known creditor a copy of 

Form 1B. This would appear to add an unnecessary burden and costs to the 

administration of the protected trust deed and is counterproductive to the policy objective 

of addressing disappointing dividend returns. 
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16(1) The requirement to pay the dividend no later than 6 weeks after the relevant period end is 

at odds with the timescales required under the Bankruptcy (Scotland) Act 1985 for the 

audit and determination of the trustees intromissions and remuneration and respective 

appeal periods for the distribution of the estate. It would be more appropriate for these to 

be aligned. 

The 6 week period conflicts with the provisions of regulation 21(3). It is possible that there 

will be a minimum of 8 weeks before the trustee can be sure that adequate provision has 

been made to allow the dividend payment to be made. 

16(2) The reference to “debtors debt” is not appropriate. This should be referred to claims 

which have been accepted. 

19(2) It is unclear the purpose of the requirement to intimate to every known creditor any 

directions issued by the AIB. This would appear to add an unnecessary burden and costs 

to the administration of the protected trust deed and is counterproductive to the policy 

objective of addressing disappointing dividend returns. 

20(1)  As this deals with a requirement under regulation 8 it seems more appropriate that this 

should be included within that regulation. 

We believe that the use of the phrase “without delay” is too open to interpretation. It 

would be preferable to refer to a specified period. We consider “within 2 business days” 

would be reasonable. 

20(4) We believe that the use of the phrase “without delay” is too open to interpretation. It 

would be preferable to refer to a specified period. We consider “within 2 business days” 

would be reasonable. 

21 The timescales provided for within this regulation provide practical difficulties for a trustee 

to make a dividend payment in accordance with regulation 16. The interaction of the two 

regulations requires to be aligned. 

21(4) As this deals with a requirement under regulation 8 it seems more appropriate that this 

should be included within that regulation. 

23(1) It is not apparent why it is necessary to define the basis of how a trustee is remunerated. 

At present the market place, through creditor agencies, effectively control the basis and 

value of a trustee’s remuneration.  

 

We are concerned that limiting the remuneration to a % of realisations of assets will result 

in a potential conflict for trustees as it may not be cost effective to realise certain assets.  

23(2) We are concerned with the use of “unforeseen circumstances”. The nature of insolvency 

appointments is that it is impossible to predict all circumstances. It would possibly be 
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more appropriate to refer to “reasonably unforeseen circumstances” 

23(2)(a) The Regulations suggest that an absolute majority of creditors in value is required for 

approval to be given. This is in conflict with other insolvency processes where it is a 

majority in value of those creditors voting which is required for approval. It would seem 

appropriate for these provisions to be aligned with other insolvency processes. 

No timescale is set for creditors to respond to notification of a fixed fee request. It would 

seem appropriate for provision to be made within the Regulations for a period to be fixed. 

We would suggest that a minimum period of 14 days would be appropriate. 

23(3)(a) The Regulations suggest that only a majority in number and without reference to value 

requires to be considered. This is contrary to other insolvency processes where value of 

creditor is also taken into account in order to ensure that the creditors with the major 

interest in the financial outcome are appropriately reflected in the decision making 

process. It would seem appropriate for these provisions to be aligned with other 

insolvency processes. 

23(5) and 

23(6) 

The provisions within these two regulations would appear to be conflicting as it is likely 

that the valuation required under regulation 6 would be carried out prior to the signing of 

the trust deed. Regulation 23(5) would appear to allow payment of this while regulation 

23(6) would appear to make this non-payable and to rank alongside other creditors. 

24(5) The wording of the regulation does not read correctly. There appears to be “than” missing 

before “…7 days..” 

24(8) It is unclear how this regulation interacts with regulation 8 which, generally, requires a 

contribution over “a minimum period of 48 months beginning with the date on which the 

trust deed was granted”. Is the policy intention that there should be an equivalent to a 

minimum 48 monthly payments or simply that contributions should cease after a 48 

month period. The practical implications of setting up arrangements with banks are such 

that it is very difficult to achieve the contributions within the 48 month period. If the policy 

expectation is that debtors should pay the equivalent of 48 monthly contributions then a 

trustee is unable to decide on the 48th month anniversary whether the debtor has met 

their obligations. 

24(11) It is unclear why there would be a difference in the treatment of a creditor being deemed 

to no longer having acceded to a trust deed per regulation 12(2) where a debtors 

discharge is refused by a trustee under 24(8) and not where the AIB refuses to register a 

Form 5 under 24(11). 

It is unclear whether if the AIB refuses to register a Form 5 whether there is any period 

required or what steps must be taken before a Form 5 can be sent again for registration. 

It is unclear whether should following an appeal to the sheriff in accordance with 

regulation 27 the decision of the AIB is upheld whether the trustee is able to subsequently 

resubmit a Form 5 once any defects that can be corrected are corrected or whether the 

refusal to register a Form 5 is final with the implications that that carries. 
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25(2) The requirement to define “date of the final distribution” by reference to sub-paragraph (4) 

seems superfluous. It would seem more relevant to simply refer to the period in (2) to be 

referred to as “..28 days after all of the estate distributed has been placed beyond the 

control of the trustee, the trustee must apply…”. We are concerned that the reference to 

“date of the final distribution” is misleading in (2) and its definition will not be readily 

understood. 

25(6) We believe that reference to the “majority of creditors in value” requires clarification to 

ensure that this refers to those who vote. This will ensure consistency with other 

insolvency processes. 

26(1) Given the AIB stated intention is to seek electronic delivery as the position of default, it 

would appear prudent that provision is made within the Regulations that the AIB has 

consented to electronic delivery thereby avoiding the requirement for the AIB to provide 

consent in each specific cases or generally and avoiding the possibility that consent may 

inadvertently not have been given to a trustee. 
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WRITTEN SUBMISSION OF EVIDENCE FROM ASSOCIATION OF BUSINESS 
RECOVERY PROFESSIONALS’ (R3) SCOTTISH TECHNICAL COMMITTEE 
 
Introduction  
1. R3, the Association of Business Recovery Professionals, is the leading professional 
association for insolvency, business recovery and turnaround specialists in the UK. It 
promotes best practice for professionals working with financially troubled individuals and 
businesses. It has UK-wide representation and debates key issues facing the profession. 
Most insolvency practitioners (IPs) operating in Scotland are members.  
 
2. The Association’s Scottish Technical Committee participated in the consultation 
process that led to the Bankruptcy and Debt Advice (Scotland) Bill (“the Bill”) and the 
Protected Trust Deed (Scotland) Regulations 2013 (“the Regulations”).   
 
General policy objective and our view of the Bill and Regulations 
3. Broadly R3 supports the policy aim to “make the current trust deed process more 
efficient, ensure that the process is fit for purpose and strikes the best balance between 
the needs of debtors and creditors”. Certain of the Regulations as drafted do not meet 
these objectives.   
 
General comments 
4. We have examined the Regulations in detail, but restricted our comments to a 
higher level review.   
 
5. We are concerned that the proposed increased intervention of the Accountant in 
Bankruptcy into the trust deed process may undermine the voluntary and contractual 
nature of a trust deed between a debtor and their creditors.  
 
6. We recommend that the aquirenda provisions are revised to coincide with the 
debtor’s discharge and do not subsist for a fixed period of time.   
 
7. The contribution proposals do not appear to have been adequately developed and 
we have recommendations for improvement.  
 
8. The Regulations do not address the low take up of the right to exclude the debtor’s 
dwelling house introduced in 2010.  
 
9. A full scale review of the role of the debtor’s dwelling house in personal insolvency 
is required before amending provisions to protected trust deeds are introduced.  
 
10. Timings are inconsistent between the Bill, (and within the Bill) and the Regulations. 
 
11. The Regulations will pre-date the introduction of the Bill by at least 18 months.  
Some of the amended Regulations presuppose that the Bill will be passed in its current 
state and without cognisance of any future changes to the Bill.  It is not clear whether there 
will be an opportunity to re-visit the Regulations once the Bill is enacted to ensure 
consistency where necessary.  In our experience, rushed statute is poor statute, and we 
would urge the Scottish Government to delay implementation of the Regulations to 
coincide with the introduction of the Bill.  
 
12. Improvements to the drafting of parts of the Regulations are needed.  We will 
submit a note of our suggested improvements under separate cover.  
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13. If we have not commented on an aspect of policy or section of the Regulations, we 
are broadly in agreement with its intention or drafting. However we may comment further 
should further points arise. 
 
Contributions  
14. We support consistency and transparency of contribution calculation. We 
understand that a Common Financial Tool (CFT) is being developed by the Accountant in 
Bankruptcy in this respect. The Regulations however direct that a debtor’s contribution is  
to be calculated in line with the Common Financial Statement (CFS), developed by the 
Money Advice Trust.   Is the CFS  a temporary measure and amending legislation will be 
required to bring trust deeds into line with sequestration and DAS, or will the CFT 
provisions in the Bill  be changed?.  The Bill and the Regulations appear to contradict the 
policy intention to have consistency across personal debt procedures.  
 
15. Regulation 8 is not sufficiently clear as to whether at the outset of a protected trust 
deed the only period of contribution allowed is 48 months, with a provision to alter that in 
the course of the deed, or whether the longer or shorter timescale is allowable at the 
commencement of the process.  
 
16. Part (4) of Regulation 8 contradicts part (3) of same Regulation. Since the debtor 
must be insolvent to sign a trust deed, is Regulation 8(3) required?  
 
Conditions of protection  
17. Currently it is for creditors to decide whether a debtor’s trust deed should become 
protected. The Regulations introduce the requirement that the Accountant in Bankruptcy 
oversees the protection process, and can refuse to protect the deed even if the creditors 
have agreed to do so. An associated cost of oversight is introduced. This adds to the 
process and cost, even though the stated policy intention is for increased efficiency and 
returns to creditors. If the role of the Accountant in Bankruptcy is deemed necessary, the 
right of the creditors to accede or not accede is undermined, and this again appears to 
contradict the contractual nature of the deed.  
 
Acquirenda  
18. The period of aquirenda is to be fixed at 4 years. Contributions are to run for a 
minimum of 48 months. Further provisions appear to allow the trustee to extend or shorten 
the period of contribution, but there appear to be no proposals to vary the period of 
aquirenda to match the contribution period.   
 
19. It appears that the contribution period can be shortened if the debtor can pay their 
debts in full in a lesser period than 48 months, (per Reg 8(3)).  It would seem in those 
situations that there can be no requirement to extend the period of aquirenda past the 
conclusion of the trust deed. Further, since the Trustee is required to seek discharge within 
28 days of final distribution, then there will be in these circumstances no way of policing or 
dealing with acquirenda. For consistency of approach we recommend that acquirenda is 
linked to the debtor’s discharge.   
 
Deductions from earnings 
20. The ability to deduct contributions from a debtor’s employer directly is welcomed; 
however we do not understand the proposed requirement for a debtor to notify their 
employer in event of failure to pay a contribution. It would seem faster and more effective 
to allow the Trustee to make contact, without the intervening debtor notification.  
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21. We would like to see provision made in the Regulations for enforcement of unpaid 
contributions, and tighten up on non-payment of contributions, particularly in light of the 
extended contribution period of 48 months.  
 
Remuneration and costs  
22. We understand and support the intention of the Scottish Government to curb the 
practice of referral fee payments, and to this end note that the Regulations now prevent 
any costs of the Trustee incurred prior to the signing of the Trust Deed being reclaimed as 
a cost of the process. The one exception to this rule is any costs and outlays incurred in 
excluding the debtor’s dwelling house.   
 
23. We have real concerns that no IP will be able to give best advice to a debtor in 
advance of any solution. Without an up to date valuation of the property, the cost of which 
cannot be incurred before the process commences, best advice, and specifically how any 
solution will impact on the debtor and their home, cannot be given. Best advice is a 
fundamental tenet of the Scottish Government’s policy in this area, and yet the draft 
Regulations as they stand, do not support this.  
 
24. Currently legislation and supporting industry best practice provides for the payment 
of outlays incurred by the Trustee before the trust deed is signed.  SIP3A specifically 
requires a Trustee to make full disclosure of any such outlay and the Accountant in 
Bankruptcy is entitled to audit the outlay. As such, there is transparency in the process. 
Our concern is that the Regulations as drafted will simply drive the practice “underground” 
and payments of this nature will be hidden.   
 
Discharge of the debtor  
25. The Regulations introduce the requirement that the Accountant in Bankruptcy 
oversees the discharge process, and can refuse even if the Trustee has agreed.  An 
associated cost of oversight is introduced. As before, if the role of the Accountant in 
Bankruptcy is deemed necessary, the opinion of the Trustee is undermined, and this 
appears to contradict the contractual nature of the deed.  
 
Discharge of the trustee  
26. We would welcome further clarification of the discharge process of the Trustee. 
Currently the Regulations are in opposition to our Industry’s Client Money Regulations, 
and result in considerable sums being consigned to the Accountant in Bankruptcy as 
uncollected dividends. We think this is an area where further detailed consideration could 
see real benefits in returns to creditors and would welcome the opportunity for further 
dialogue in this regard.  
 
Conclusion  
27. We understand and accept the policy intentions of the Regulations and some of the 
changes. There are however parts of these Regulations that do not support the Scottish 
Government’s own stated policy intentions, and we welcome the opportunity to present our 
concerns to the Committee at the evidential stage.   
 
28. More time should be given to careful drafting of the Regulations. These should not 
be rushed through in the interests of expediency.  
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WRITTEN SUBMISSION OF EVIDENCE FROM THE ASSOCIATION OF BRITISH 

CREDIT UNIONS LTD 

Introduction 
1. The Association of British Credit Unions Limited (ABCUL) notes that the Economy, 
Energy and Tourism Committee is currently considering the Protected Trust Deed 
(Scotland) Regulations 2013. We hope this submission may be helpful in providing a 
creditors’ perspective on the need for reform of the Protected Trust Deed (PTD) process. 
 
2. ABCUL is the main trade association for credit unions in Scotland, England and 
Wales. As a co-operative itself, ABCUL is owned, funded and democratically controlled by 
its member credit unions. The majority of Scotland’s credit unions are ABCUL members, 
and they in turn serve the majority of Scotland’s individual credit union members. 
 
3. Credit unions are not-for-profit financial co-operatives owned and controlled by their 
members for whom they provide safe savings, affordable loans and a range of ethical 
financial products. There are currently 107 credit unions in Scotland serving over 327,000 
members, with combined assets of over £388 million, holding savings of £335 million and 
lending £240 million. 
 
4. Scotland’s credit unions have a proud record of serving people who may have 
limited financial options, including the provision of affordable credit to people whose only 
alternative would be high cost lenders. As financial co-operatives, credit unions never 
borrow from markets to lend, but only lend the money they hold in deposits from savers. 
Therefore, every credit union loan partly or wholly written off has come from someone 
else’s savings. 
 
5. Perhaps more so than other lenders then, credit unions have long had a particular 
interest in maximising the recovery of debts when a borrower needs to turn to debt 
management or debt relief. For several years, credit unions have strongly objected to PTDs 
which – rather than channelling the funds recovered to creditors – deliver a substantial fee 
to the trustee, and little or nothing to creditors. 
 
6. Credit unions believe PTDs have become open to abuse, both as an “easy” means 
for debtors to escape their financial obligations, and as a profitable product for debt 
management companies and insolvency practitioners to provide. The system has become 
grossly imbalanced against the interests of creditors. 
 
7. We therefore welcome the Scottish Government’s determination to rebalance the 
PTD process to make it more transparent and fairer to all parties. It should come as no 
surprise that this rebalancing will not be welcomed by those who will lose out when their 
activities are more open to scrutiny, when regulation is tightened, and when a greater 
share of funds must be paid to creditors rather than claimed in fees. 
 
8. ABCUL broadly supports the new PTD Regulations, and having consulted credit 
unions across Scotland at length on these issues over the last few years, we are optimistic 
that they will help deliver a process which is fairer than the current system. In fact, credit 
unions would like to see further measures included which were proposed in the 
consultation but ultimately left out. This submission outlines the reasons why credit unions 
believe reform is essential.   
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Common Financial Statement 
9. We note that the Regulations refer to the Common Financial Statement (CFS) 
published by the Money Advice Trust as the only financial tool which trustees may use to 
calculate a debtor’s reasonable monthly expenditure and disposable income. 
 
10. ABCUL firmly supports the adoption of a single common financial tool for all PTDs, 
as well as for all Debt Payment Programmes and bankruptcies. Credit unions would value 
the commonality of a single set of rules and guidance being used by trustees and advisers 
rather than a series of bespoke tools which creditors may not understand. 
 
11. Similarly, a single common tool should prevent the reportedly increasing practice of 
debtors “shopping around” for the trustee who will write off their debts for the lowest 
contribution, or conversely, of insolvency practitioners using a low debtor contribution to 
attract business. 
 
12. However, ABCUL’s preference has always been for a new common financial tool to 
be developed by the Accountant in Bankruptcy (AiB), with initial and ongoing input from a 
range of stakeholders, including credit unions. We would seek assurance that in adopting 
the CFS, the AiB has secured a prominent role in reviewing and amending its expenditure 
allowances, and reserves the right to develop an alternative common financial tool in the 
future should the CFS prove unsuitable. 
 
Minimum debt in PTDs 
13. ABCUL welcomes the introduction of a minimum debt level of £5,000 for any debtor 
signing a Trust Deed. Since a PTD is based on the debtor making monthly contributions, it 
is almost impossible that a debtor with debts of less than £5,000 could not repay the full 
amount over a longer period through the Debt Arrangement Scheme (DAS). In fact, it 
remains ABCUL’s view that a debtor with debts of less than £10,000 should be able to 
repay through DAS so that creditors receive 90% of the outstanding debt. 
 
Statements in relation to trust deed 
14. ABCUL welcomes the explicit requirement in the regulations for the trustee to advise 
the debtor in full of the implications and potential consequences of their decision to seek a 
PTD. We have heard a number of anecdotal examples from credit unions telling us their 
member did not understand that a PTD resulted in the credit union having to write off all or 
part of their loan, that their insolvency would be a matter of public record, and that they 
would be unable to access credit from any affordable source for a significant period of time. 
 
15. We feel it is important that this requirement is properly monitored and policed as it is 
not impossible for a debtor to sign a statement to this effect in order to access debt relief 
without actually understanding the implications. 
 
Payment of debtor’s contribution 
16. We welcome the extension of the standard period of contribution from 36 months to 
48 months as this should serve both to discourage any notion of PTDs as a “quick escape” 
from debt, and to ensure a greater percentage of the debt is recovered for creditors. We 
welcome the availability of a longer period than this, although we would like creditors to 
have an input into the appropriateness of a longer payment period in such high value PTDs 
where this could ensure a better return. 
 
17. We regard it as an important part of the trustee’s role – given that they are acting on 
behalf of creditors – to ensure that the debtor maintains his/her payments throughout this 
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period. Should – as some trustees’ representatives have claimed – a longer contribution 
period lead to a danger of more breakages and failed PTDs, we would regard this as a 
failure by the trustee and not something from which creditors should lose out. 
 
Registration of the trust deed 
18. ABCUL welcomes the enhanced role of the AiB in reviewing every trust deed 
submitted to assess its appropriateness. As credit unions are often minority debtors in 
PTDs, it is a frustration of many credit unions that their objections to unreasonable 
proposals or unrealistically generous allowances for expenditure by the debtor are over-
ridden by the failure of other creditors to scrutinise, object or even respond to the trustee’s 
proposal. 
 
Remuneration payable to trustee 
19. ABCUL welcomes the proposed restrictions on fees trustees can charge, and the 
requirement to obtain creditor consent and/or approval by the AiB for any increases. Credit 
unions recognise that there is a cost involved in the administration of a PTD, and where a 
PTD is genuinely the best debt solution for the debtor and creditors alike, we do not object 
to trustees recovering that cost and being paid a fair wage. 
 
20. However, credit unions have seen far too many examples of trustees claiming 
unreasonably high fees for their own work, or paying remarkably generous fees to third 
parties (sometimes associated with the same firm). Similarly, credit unions frequently 
despair when fees are increased during the contribution period, with the result that 
dividends to creditors are often reduced to little or nothing. 
 
21. Credit unions take the view that the trustee has a duty to plan for reasonably 
foreseeable complications, and should there be an unexpected increase in the cost of 
administering the PTD, that shortfall should be made up from the trustee’s fees – not by 
further cutting into the dividend to creditors. Where a PTD has not run as the trustee 
planned and notified creditors, it is wrong that creditors suffer a further financial loss, while 
the trustee nonetheless collects a substantial fee. This unfairness needs to be addressed. 
 
22. That PTDs have become a profitable product for many insolvency practitioners is 
evidenced by the widespread advertising of PTDs on radio, television, print and posters. 
Credit unions are therefore concerned that a largely self-regulating approach has become 
a “wild west”, where the temptation to offer PTDs to debtors as a profitable product can 
supersede the best interests of the debtor and creditors. Tighter regulation of fees is 
therefore essential. 
 
General observations 
23. ABCUL welcomes the enhanced role the AiB will have to scrutinise and regulate the 
administration of PTDs. We believe it is right that this industry is regulated by a robust body 
independent of the for-profit insolvency industry itself, and we believe the AiB should be 
well equipped to perform this function. 
 
24. Credit unions supported the original proposal for stricter criteria for entry to each 
form of debt management or debt relief, including a minimum dividend of at least 30p in the 
pound from PTDs. We still believe a minimum dividend from PTDs should be introduced as 
this would provide the creditor with greater clarity and reassurance about what they can 
expect to receive – just as creditors know they will ultimately recover 90% of the debt in 
DAS. If the minimum dividend cannot be achieved, then a PTD was not the right product 
and the trustee’s fee should be reduced, not the dividend to creditors.  
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25. We do not accept the premise of many in the insolvency industry that a trust deed 
should be a purely voluntary or contractual agreement between the debtor, trustee and 
creditors. The experience of many credit unions is that few other creditors take any active 
role in assessing the reasonableness of a trust deed, and this creditor passivity can often 
lead to unfair PTDs being agreed despite the opposition of active minority creditors. 
 
26. Similarly, we are disturbed by the notion that debtors have a “right” to choose to 
write off their debts. We firmly support the Scottish Government’s stated objective that 
those who can afford to pay their debts should pay them, and DAS allows debtors to 
receive statutory protection from their creditors while repaying their debts in affordable 
instalments over a much longer period. We believe every insolvency practitioner must have 
a duty to recommend DAS to any debtor who can repay their debts in full, and not to 
promote the “faster” solution of a PTD unless this is clearly and demonstrably the best 
option for creditors. 
 
27. The idea that the repayment of debts is somehow optional has the potential to be 
extremely damaging. While there may be little sympathy for riskier or irresponsible lenders, 
it must be remembered that their lending models are predicated on high default rates. The 
victims of debt write-off upon whom it has a proportionately greater impact are small 
businesses, sole traders, and ethical lenders like credit unions. 
 
28. We welcome the fact that the Scottish Government has paid greater consideration to 
this knock-on effect of debt write-off on the wider economy in recent years, and support 
their conclusion that a culture of heavily marketed easy debt relief must be curbed. 
 
29. ABCUL’s concern is that a proliferation of debt relief could lead to so many credit 
union loans being written off that Scotland’s credit unions may have to review their lending, 
with a potential worst case scenario of people’s access to credit union loans as an 
alternative to high cost options being cut off. At a time when support for credit unions from 
a range of stakeholders has never been greater, it cannot be in the public interest for an 
unfair and imbalanced PTD process to potentially jeopardise credit unions’ capacity to lend. 
 
30. Making PTDs more transparent and fairer for creditors is essential, and we hope the 
Committee might take our views into consideration. We would be happy to supply further 
information if requested. 



Agenda Item 2  EET/S4/13/28/3 

ANNEX B 
 

PROTECTED TRUST DEED REGULATIONS 2013: KEY STATISTICS 

PTDs Registered – Annual Totals 

 In 2012-13 a total of 8,177 Protected Trust Deeds (PTDs) were registered. This was a 
11 per cent decrease on the total registered in the previous year. 

 The following table shows the trend in the volume of PTDs registered for the last six 
years. 
 

 2007-08 2008-09 2009-10 2010-11 2011-12 2012-13 

PTDs 

registered 
7,509 7,633 9,188 7,980 9,194 8,177 

Annual 

change 
-10% 2% 20% -13% 15% -11% 

 

 This shows that volume of PTDs registered peaked in 2011-12 and decreased in 2012-
13 towards pre-2009-10 volumes. This trend can also be illustrated in the following 
chart: 
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PTDs Registered – Debt Levels 

 In 2012-13, the median value for the total debt in a PTD was just under £18,000.  The 
amount of debt in the PTDs registered in the year ranged from around £1,000 to over 
£565,000. 

 The median is the middle debt value in the table of all debts for the PTDs registered in 
2012-13 and is therefore the point at which half of the debts are above and half below. 
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AIB believe that the median debt provides a more accurate value for the average debt 
as it is less sensitive to extreme outliers (including data errors in the system). 

 The following chart shows the distribution of debt levels for all PTDs registered in 2012-
13. 
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PTDs Discharged - Trustee Fees 

 In 2012-13, the median fee charged was £5,037 and this was 25 per cent higher than 
the median fee in the previous year. In 2013-14 to date, the median fee has increased 
further to £5,892.  

 This information is summarised in the table below. These figures are based on the 
actual fee as taken from the Form 7 received by AiB. The Form 7 is submitted by the 
trustee at the conclusion of the PTD and provides information on realisations, costs and 
dividends. 
 

Discharge Year 2011-12 2012-13 2013-14 (to date) 

Median Fee for the year £4,036 £5,037 £5,892 

Annual Increase in Median  25% 17% 

 

 The median is the middle fee in the table of all fees charged in-year and is therefore the 
point at which half of the fees charged are above and half below. Again, AIB believe that 
the median fee provides a more accurate picture of fee levels, as it is less sensitive to 
extreme outliers (including data errors in the system). 

 The estimated fee, as provided by the Trustee in Form 3 when the PTD is registered, is 
often different from the actual fee charged, as provided in the Form 7, when the PTD is 
discharged.  
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 In 2012-13, 26 per cent of the PTDs discharged saw their fees increase by 25 per cent 
or more from the original figure.   In 2011-12, this figure was 22 per cent. Note this 
figure only relates to PTDs registered from 2008-09 onwards as those previous to this 
did not have to provide initial estimated fee figures. 

 In terms of individual company performance, this figure for the percentage of PTDs 
where the fees increased by 25 per cent or more, ranged from 6 per cent to 97 per 
cent in 2012-13. 
 

PTDs Discharged – Dividend Performance 

 In 2012-13, a total of 3,440 PTDs concluded with a dividend payable to creditors. This is 
65 per cent of the total number of PTDs concluded that year. 

 Of these PTDs that concluded in 2012-13 with a dividend paid, the average dividend 
was 19.7 pence in the pound. 

 The table below shows the average dividend payable in PTDs concluded during the 
year for PTDs where a dividend was paid. 
 

Year 
Percentage of PTDs concluding 

with a dividend payable 

Average dividend paid 

(pence in the pound) 

2007-08 66% 27.9 

2008-09 66% 17.6 

2009-10 66% 15.7 

2010-11 64% 16.2 

2011-12 64% 17.2 

2012-13 65% 19.7 

 

 This means that in 2012-13, 35 per cent of the PTDs concluding paid no dividend to 
creditors.  This is a similar proportion to previous years. 
 

PTDs Discharged – Distribution of Funds Ingathered 

 A total of £46.5 million was ingathered as contributions with regards to PTDs that 
concluded in 2012-13. Of this, creditors received £19.0 million which is 41 per cent of 
the total. 

 The other £27.5 million was made up of administration expenses, which includes 
trustee fees, outlays and statutory fees. This was 59 per cent of the total amount 
ingathered in 2012-13. 
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