
1 

 

SUPPLEMENTARY EVIDENCE FROM SCOTTISH NATURAL HERITAGE 

Introduction 

The Economy, Energy and Tourism Committee has asked if SNH is able to provide 
practical examples of how the duty to promote sustainable economic growth might 
impact (positively and/or negatively) on a regulator or regulated activity compared 
with applying a duty to promote sustainable development when exercising regulatory 
functions.  The Committee has also asked that we comment on what we consider 
any differential impacts of these two possible duties might be.   

Context 

As outlined in our submission to the Committee dated 22 May 2013, our primary 
regulatory functions are: 

 Licensing of management, research and development-related activities 
affecting wildlife. 

 Determining Operations Requiring Consent on Sites of Special Scientific 
Interest (SSSI).  

 Providing advice to Planning Authorities and Competent Authorities on the 
impact of proposals on the natural heritage.  

In relation to Section 4(1) of the proposed Bill, we indicated that all our functions are 
exercised in a way that seeks to maximise our contribution to the overarching 
Government purpose - ’to make Scotland a more successful country, with 
opportunities for all to flourish, through increasing sustainable economic growth’.  We 
do this through implementation of our statutory balancing duties (set out in Annex 1 
for reference) by taking appropriate account of a range of interests.   

Commentary  

Our consideration has focused on how fulfilment of our balancing duties might be 
materially changed by a duty to promote sustainable economic growth (were this not 
to be dis-applied by Section 4(4) of the Bill), and whether this might be different 
under a duty to promote sustainable development.  

In doing so we have used  

 the definitions of sustainable development used by the Brundtland 
Commission and paragraph 24 of the draft Scottish Planning Policy; and  

 the definitions of sustainable economic growth recommended by the OECD 
High Level Advisory Group and paragraphs 14-17 of the draft Scottish 
Planning Policy. 

At a general level, the Natural Heritage (Scotland) Act 1991 requires SNH to ’have 
regard to the desirability of…securing that anything done, in relation to the natural 
heritage…is undertaken in a manner which is sustainable’.  This brings consideration 
of environmental and socio-economic factors closer together.   



2 

 

We have implemented this requirement by ensuring that our balancing duties are 
embodied within our general approach and based on an understanding of a wide 
range of interests.  These interests contribute to the human, environmental and 
economic capital of ‘sustainable economic growth’, but also cover the wider 
societal/human/cultural and environmental change dimensions that are associated 
with the ‘…without compromising the ability of future generations…’ aspect of 
sustainable development.  

At a practical level, the difference in application between the definitions is hard to 
determine.  There are two reasons for this. Firstly, because our primary functions are 
implicit in both the terms ‘sustainable economic growth’ and ‘sustainable 
development’. Secondly, implementation of our balancing duties is inherently based 
on an understanding of the needs of those being regulated and how our advice or 
decision is likely to impact on them.  More formalised balancing assessment is most 
likely to come into play where we consider the natural heritage implications may 
justify advising or deciding against a proposal (according to our regulatory role in the 
circumstances) and we have to weigh-up the social or economic considerations with 
the environmental ones.  

 
To illustrate this, we have set out some examples for each of our regulatory 
functions. 

1. Licensing of management, research and development-related activities affecting 
wildlife. 

 
SNH issues licences under a range of legislation enacted largely for conservation 
or animal welfare purposes.  .  

The legislation protects these interests by creating offences such as killing 
protected species, damaging the places they use or disturbing their breeding 
sites. However, licences may be issued to permit actions which might otherwise 
be against the law.  The purposes of these actions vary according to the 
legislation, but almost invariably involve reasons associated with economic 
growth or the social dimension of sustainable development.  For example: 
preventing serious damage to crops, livestock, property or growing timber; public 
health and safety needs (including air safety); for research and study; and 
imperative reasons of public interest. In assessing a licence application, these 
purposes help provide the balance required with the conservation or welfare 
implications of a proposal.  

When considering how a duty to promote sustainable economic growth might 
affect those subject to regulatory activity as compared with a duty concerned with 
sustainable development, we recognise different customer’s needs and what they 
might consider more important. For example, an agricultural tenant who applies 
to prevent geese causing serious damage to grassland will most likely be thinking 
about the economic impacts of the damage on their business and, therefore, 
perhaps relate more to a duty about sustainable economic growth. On the other 
hand, a developer who wants to build a block of flats and a car park in an area 
which is home to a substantial colony of great-crested newts may relate to the 
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idea of sustainable economic growth, but may feel they are really involved in the 
business of sustainable development.  

 
However, in both cases, our current balancing duties are sufficiently broad to 
cover the interests of both customers and we do not consider that a duty to 
promote either sustainable economic growth or sustainable development would 
materially affect our approach.   

 
2. Determining Operations Requiring Consent on Sites of Special Scientific Interest 

(SSSI).  
 

Our regulatory function is governed by the provisions of the Nature Conservation 
(Scotland) Act 2004.  Implementation is through a risk-based approach in order to 
reduce the burden on land-based businesses.  The emphasis is on working with 
owners and occupiers to secure positive management which would meet 
conservation needs.  

For this approach to be effective, we need to understand and 'balance' the 
management needs of the SSSI’s natural features with those of the occupying 
business for changes to land management practices (such as grazing, drainage 
or tree/scrub cutting). For example, for one off activities like the Ben Nevis Hill 
race or car parking for the Commonwealth Games shooting on Barry-Buddon, we 
need to understand the wider public benefit and where there would be only 
localised, temporary or recoverable damage to an SSSI, provide the necessary 
consent. This accords with our general approach to our balancing duties and 
allows us to consider wider interests when balanced with the protection of a 
nationally-important SSSI.  This helps us agree suitable amendments that will 
benefit both the applicant and the interests of the site and where required by 
legislation, an entitlement to compensation.  

A new duty to promote sustainable economic growth is unlikely to impact on our 
consideration of these activities because of the range of issues we are already 
taking into account through our balancing duties.  It could be argued that a new 
form of expression of sustainable development could improve the perception of 
those who question being regulated in this way. However, as noted with respect 
to licensing, we do not see our regulatory function being influenced in any 
material way by a new duty to promote either sustainable economic growth or 
sustainable development when compared with the current position. 

 
3. Provision of advice to Planning Authorities and Competent Authorities on the 

impact of proposals on the natural heritage.  
 
Our founding legislation (the Natural Heritage (Scotland) Act 1991) includes a 
general advisory function in respect of Planning. This function is implemented 
under a range of planning legislation in situations where we provide advice to the 
decision maker. 
 
Our balancing duties and the range of interests it covers are integral to this work.  
For example, when advising on the Forth Replacement Crossing there were 
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potentially significant natural heritage impacts on protected sites, habitats and 
species from this proposal.  We worked with developers and decision-makers to 
influence the proposal and help find solutions to allow the project to proceed. This 
involved measures such as undertaking works at the time of year when natural 
heritage sensitivities were lower, or employing working method statements which 
had been considered by all parties to ensure their interests were safeguarded.  
We think this approach would be the same for both sustainable development and 
sustainable economic growth duties. 
 
Similarly, when advising on the Dunbeath Wind Farm in Caithness, we 
considered the social and economic benefits of the scheme.  However, the 
weight of natural heritage impacts was such that our response to the Planning 
Authority was one of objection.  This consideration took into account the project’s 
contribution to high-level plans, economic development, employment, deprivation 
and regeneration, historic and cultural issues as well as possible environmental 
benefits – all captured by the social and economic factors of both sustainable 
development and sustainable economic growth. 

 
Conclusion 

We hope our commentary illustrates that our balancing duties cover the range of 
interests of both sustainable development and sustainable economic growth.  It is 
therefore unlikely that a new duty incorporating either definition would affect 
(positively and/or negatively) the balance of our efforts or the effectiveness of 
environmental regulation.     

In saying this, there are some potential resource implications of using the definition 
‘sustainable economic growth’.  This is because existing guidance/advice would 
need to be updated and there is always uncertainty associated with any new 
terminology.  The latter is sometimes manifested as initial legal challenge.  

On the other hand, a new duty to promote sustainable economic growth or 
sustainable development may be helpful in reminding those being regulated that 
there are broader interests that need to be considered as part of the regulatory 
functions. 

We would also look to guidance from Ministers through the proposed Code of 
Practice to ensure that any consequent change in reporting requirements was cost-
neutral.  

We would be pleased to provide further examples/commentary if this would be of 
assistance to the Committee. 

 

Scottish Natural Heritage 
31 July 2013 
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Annex 1: SNH’s balancing duties 

Section 3 of the Natural Heritage (Scotland) 1991 Act states: 

‘…it shall be the duty of SNH in exercising its natural heritage functions to 

take such account, as may be appropriate in the circumstances, of: 

a) actual or possible ecological and other environmental 

changes to the natural heritage of Scotland; 

b) the needs of agriculture, fisheries and forestry; 

c) the need for social and economic development in Scotland or 

any part of Scotland; 

d) the need to conserve sites and landscapes of archaeological 

or historic interest; 

e) the interest of owners and occupiers of land; and 

f) the interests of local communities.’ 

In relation to deer, Section 1(2) of the Deer (Scotland) Act 1996 (as amended) 

states: 

‘…it shall be the duty of SNH, in exercising its deer functions, to take such 

account as may be appropriate in the circumstances of: 

a) the size and density of the deer population and its impact 

on the natural heritage; 

b) the needs of agriculture and forestry; and 

c) the interests of owners and occupiers of land; and 

d) the interests of public safety; and 

e)  the need to manage the deer population in urban and 

peri-urban areas. 

 


