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SUBMISSION FROM THE RIGHT HONOURABLE LORD GILL, LORD PRESIDENT 
OF THE COURT OF SESSION 

Introduction 

I restrict my comments to the Scottish Government’s proposals outlined at 
paragraphs 63-70, questions 26-30, on the question of extending statutory review 
mechanisms to challenges to Scottish Ministers’ decisions on infrastructure projects.  
These proposals affect the jurisdiction and practice of the Court of Session. 

In summary, the Ministers are concerned that the agglomeration of judicial remedies 
available against decisions concerning infrastructure projects presents a “confusing 
and complex picture” (para 65).  The Ministers propose the extension of statutory 
appeals and rights of appeal as a substitute to resort to judicial review and transfer of 
marine licence appeals from the sheriff court to the Court of Session.  I support these 
proposals. 

The current problem 

Proposals to build power generating infrastructure or overhead cables require 
planning permission under the Town and Country Planning (Scotland) Act 1997 and 
the appropriate authorisation under the Electricity Act 1989, Part I.  Refusal of 
planning permission is subject to a right of appeal in terms of the former Act (s 239), 
but refusal of the relevant authorisation under the latter Act can be challenged only 
by judicial review.  Therefore even in respect of the same project and the same 
decision maker, with many considerations relevant under both Acts, the routes of 
challenge differ.  Although both challenges take place in the Court of Session, with 
the extent of the court’s supervisory role virtually identical to its statutory appellate 
role under the 1997 Act, two processes will have to be initiated.  In these processes 
different tests applied in relation to locus standii and the timeousness of the 
challenge. 

An appeal under the 1997 Act will be presented to the Inner House and typically will 
be determined there (Rules of the Court of Session, Rules 41.1, 41.19(1), cf Rule 
41.44); whereas the converse applies in petitions for judicial review (Rule 14.2(e), cf 
Rule 34.1).  In my view, these differences serve no practical purpose.  The potential 
for duplication of procedure, where decisions are made under both Acts in tandem, 
or for multiplicity of challenges where decisions are taken sequentially, is also 
undesirable. 

Similar anomalies arise in relation to off-shore wind farms, which require 
authorisation under the Electricity Act 1989 and the Marine (Scotland) Act 2010.  A 
disappointed developer would have to petition for judicial review in the Court of 
Session against a decision under the 1989 Act; but would have to appeal to the 
sheriff against a decision under the 2010 Act (s 38). An environmental non-
governmental organisation would have to resort to judicial review to challenge the 
decision under the 2010 Act.  In my view, no purpose is served by these differences. 

Recently in Walton v Scottish Ministers ([2012] UKSC 44), the Supreme Court noted 
a similar anomaly where a decision on a roads project with implications for the 
environment might give rise separately to an appeal under the Roads (Scotland) Act 
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1984, Sch 2 and a judicial review arising from the Environmental Assessment 
(Scotland) Act 2005 (cf Lord Reed, para [79]).  The Supreme Court also commented 
on the undesirable variations in remedies between statutory regimes (cf Lord 
Carnwath, paras [142]-[145]). 

In my view, this is an opportune time to consider the creation of a flexible, uniform 
set of powers on disposal of infrastructure appeals. 

The solution 

A major theme of the Report of the Scottish Civil Courts Review was that there 
should be a move away from technicality and formality wherever possible, and 
towards uniformity of procedure, in order to promote the efficiency of the civil courts. 

In my view, it is desirable that there should be one, uniform type of remedy available 
from the Court of Session against decisions on infrastructure projects.  The remedy 
should not depend on the type of project.  The relevant procedure and available 
remedies should differ only so far as is strictly necessary.  A judge or practitioner 
who is acquainted with a statutory appeal against one type of decision can easily 
apply that experience to another type of infrastructure appeal. 

Features of a new appeal mechanism 

In my view, in order to promote uniformity between judicial review and statutory 
appeals in this field, the test of title to invoke the appellate procedure should be 
sufficiency of interest (Axa General Insurance Ltd, Petitioner 2011 SLT 1061). 

As appeals under enactments such as the Town and Country Planning (Scotland) 
Act 1997 (ss 238, 239), the Roads (Scotland) Act 1984 (Sch 2) and the Land 
Compensation (Scotland) Act 1963 (s 29) refer simply to there being an appeal to 
the Court of Session, the question of whether the appeal is heard by the Inner or 
Outer House is determined by the Rules of Court, subject to the court’s discretion in 
any particular case (Rules 41.1 41.9(1), 41.44).  In my view any new appeal 
mechanism should likewise leave the forum of appeal open.  This would allow the 
Court of Session to manage its caseload either generally through Rules of Court or 
on a case-by-case basis.  For marine license appeals, in my view, consideration 
should be given to providing that appeals regarding licences for matters other than 
infrastructure projects should remain in the sheriff court; or, alternatively, to providing 
that the Court of Session should have power to remit marine licence appeals to the 
sheriff court in appropriate cases. 

There is always the potential, no matter how the right of appeal is defined, for there 
to be disputes as to whether a particular decision is amenable to a statutory appeal 
(eg Scottish Borders Council v Scottish Ministers [2012] CSIH 79).  Such disputes 
are arid because if there is no right of appeal there will almost inevitably be a right to 
petition for judicial review.  As the law stands, a failure to elect correctly between 
judicial review and statutory appeal is likely to lead to an incurable fundamental 
irregularity (see, by analogy, Sidey v Clackmannanshire Council 2010 SLT 607).  In 
my view, there would be some advantage in having a slip rule, conferring upon the 
court a discretion to allow a purported statutory appeal to proceed as a judicial 
review and vice versa.  We are making such provision for actions raised by 
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summons and for petitions for judicial reviews (Act of Sederunt (Rules of the Court of 
Session Amendment No. 5) (Miscellaneous) 2012, para 4 inserting new Rule 58.12, 
coming in to force on 19 November 2012).  A similar provision for statutory appeals 
may require amendment of the relevant statutes. 

In the Civil Courts Review, we recommended that a permission stage should be 
introduced for petitions for judicial review (Rec. No. 152).  We also recommended 
the introduction of a filter for reclaiming motions and statutory appeals (Rec. No. 19).  
The aim of both recommendations was to have weak cases sifted out expeditiously.  
In my view, the creation of a new appeal mechanism for infrastructure projects, 
replacing in some instances judicial review, provides an opportunity to introduce 
some form of a permission stage or filter. 

The questions 

I answer the consultation questions as follows: 

Q26.  Yes 

Q27. At least for decisions under the Electricity Act 1989 and Environmental 
Assessment (Scotland) Act 2005 

Q28.  Not applicable 

Q29.  Yes 

Q30.  Yes 

 

The Right Honourable Lord Gill 
Lord President of the Court of Session 
May 2013 


