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SUBMISSION FROM THE SCOTTISH RETAIL CONSORTIUM 

About the Scottish Retail Consortium 
The Scottish Retail Consortium (SRC) is the lead trade association for retailers 
operating in Scotland and has been representing the interests of the retail sector 
since the Scottish Parliament’s inception in 1999.  The SRC membership accounts 
for over 80 per cent of the retail sector comprising retailers large and small selling 
food and non-food and operating on the high street, in rural communities, out of town 
and online. 

The importance of the retail sector to the Scottish economy is clear.  In 2010, retail 
was one of the three largest contributions to services Gross Value Added (GVA), 
contributing £5.8 billion (10.6%) of total services.1  Scottish retail sales totalled 
£28bn in 2012 and over one third of consumer spending goes through shops.2  The 
retail sector remains one of the largest private sector employers in Scotland 
employing around 235,000 people.3 

The SRC has been invited to provide oral evidence to the Committee on Wednesday 
19 June where we will be happy to expand on the key points in this brief submission. 

General Comments on Regulation 
The SRC supports a consistent and co-ordinated approach to regulation because 
like the Scottish Government we believe that the regulatory environment must 
achieve two important aims. First, it must successfully protect individuals, 
consumers, the environment and businesses. In doing so, regulation can be viewed 
as necessary and useful for ensuring equivalence across all businesses, removing 
rogue elements and enforcing competition rules which, in turn, can help promote 
economic growth. 

However, whilst regulation can often be necessary and helpful it can also become 
costly and onerous where it lacks clarity and consistency.  Regulations which may be 
purposeful and well-meaning in aim may become expensive and burdensome in 
application.  That is why we believe that the second, but not subsidiary, aim of any 
regulatory environment must be to support businesses to sustainably grow and 
expand.  This often translates into reducing the administrative burdens and costs of 
doing business. 

It is our view that these aims will be best achieved by pursuing the following four key 
objectives. 

A partnership approach on regulatory matters between the public and private sectors 
Given the large number of businesses operating across a plethora of sectors and 
regulated areas there can often be – quite understandably – a lack of understanding 
and misconception about businesses and their operating procedures.  This can 
result in regulatory authorities pursuing enforcement practices which can be 
unnecessarily arduous and inefficient.   

From the other – business - side, competing authorities with contradictory 
approaches and advice can often result in businesses either over complying or under 
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complying, a situation which is perpetuated when there is also little communication 
or coordination between enforcing authorities.  From a retail perspective for instance, 
there are a number of examples arising from alcohol licensing law, knife licensing, 
test purchasing, product safety and the recently implemented tobacco display ban.   

Many businesses tell us that there is no robust and simple mechanism through which 
to gain the assurance and clarity when there are so-called legislative “grey areas”.  
There is, of course, guidance but this can also vary in detail and clarity.  Guidance is 
open to interpretation by different regulators and it has no statutory basis through 
which to provide certainty. There is also little guarantee that a regulator, when 
discharging its duties, will even observe the guidance. 

The view of a number of retail businesses is that the only avenue open to them for 
establishing clarity and consistency in the way in which the application of a 
regulation is pursued is by challenging a decision in court and establishing a 
precedent: a solution which is neither in the interest of the enforcing authority or the 
business especially given the resources involved and the reputational impact.  This 
is a situation which is particularly frustrating to business and could be ameliorated 
through better communication and understanding facilitated by a partnership 
approach, not just between the public and private sectors, but also between 
enforcing authorities. 

A more risk-based, targeted approach to regulation 
In the Better Regulation consultation preceding the Regulatory Reform Bill the 
Scottish Government stated that one key driver in its better regulation policy has 
been to apply a risk-based approach to regulation.  A move towards a risk-based 
approach has been evident across the UK since the early 1990s with the Hampton 
Review reiterating its importance in 2005. 

The main advantages of risk-based regulation have been widely acknowledged as 
being three-fold.  First, by addressing potential risk and targeting resources on 
activities and businesses assessed as being higher risk, regulatory authorities can 
reduce the administrative burden associated with a blanket approach to 
enforcement.  Second, this reduces costs on the regulatory authority and frees up 
more resources to be targeted against those risk-assessed as likely to be non-
compliant which, thirdly, results in a more effective regulatory regime. 

Making it easier for businesses to operate across local authority and national 
boundaries 
If we want businesses to sustainably grow and expand then considerations of cross 
boundary operations, be that across local authority areas or national boundaries, 
must be central to our discussion on better regulation.  

A key consideration for investment by retailers is whether the costs of opening a new 
store are significantly offset by the benefits achieved. Given the difficult trading and 
economic environment this cost benefit consideration has become more decisive.  
Moving into another area can present significant regulatory issues. The more that 
compliance and enforcement expectations vary between areas the more likely it is 
that operational costs will increase and the relative benefits of investment will 
diminish.  That is why, in order to promote growth and expansion and incentivise 
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businesses to operate across administrative boundaries, regulatory authorities 
should be sympathetic to the advantages of consistency and economies of scale. 

Providing more certainty for businesses complying with the law 
There are two clear advantages of certainty within a regulatory regime.  First, it 
means that a business can spend less time and resource responding to complaints 
and preparing defences because it can be sure that it is not breaking the law or an 
interpretation of how the law should apply.  Instead a company can spend more time 
working proactively to identify best practice and rolling that out across the entire 
business. 

Second, certainty means that a business is less likely to over comply and go beyond 
what is simply best practice in fear of breaking the law.  In terms of retail, this means 
that a company can use its resources more fully and to better advantage against 
competitors whilst cognisant of remaining within the regulatory framework.  This 
means that one of the main advantages of regulation – ensuring equivalence across 
all businesses – is achieved. 

Specific Comments on the Regulatory Reform (Scotland) Bill 
Part 1: Regulatory Functions 
Sections 1 & 2 - Regulations to encourage or improve regulatory consistency 
We believe that the provision in the Bill to provide a regulation-making power to 
encourage or improve consistency in the exercise of regulatory functions, defined as 
“national standards” in the Better Regulation consultation, will go some way in 
achieving the aims we delineated above and therefore help to achieve more 
consistent and co-ordinated regulation.  Our reading of the Bill suggests that the 
provisions under Sections 1 and 2 could lead to a national and consistent approach 
to a range of regulatory areas including for example: a) application forms for 
licences; b) timescales for the granting of licences; c) the development of 
standardised definitions where such a definition would not undermine the autonomy 
of local decision making, and/or; d) the aims to be achieved by a regulatory function. 

It is our view that, depending on how Ministers choose to utilise this power, the Bill 
could be an important driver for greater consistency in regulatory matters and 
therefore has the potential to reduce uncertainty and unnecessary deviations and 
provide greater clarity around what is expected in terms of compliance to both the 
regulator and the regulated.  Ultimately this should reduce the administrative and 
cost burden on companies, and enforcing authorities, which can then free up more 
resources to ensure compliance and roll out best practice across the entire business. 

Notwithstanding our support for the provisions under Sections 1 and 2 of the Bill we 
have identified some limitations to this approach in achieving our aims as outlined 
above. 

First, the provisions in the Bill, whilst providing some degree of welcomed 
consistency would only apply, by definition, at a national level and in those areas 
decided upon by central government.  This would be a government, rather than 
business-led, solution which would not offer the same degree of flexibility and 
adaptability across different regulatory areas as, for instance, Primary Authority. 

Second, whilst useful for establishing a standardised definition, for example 
“domestic” or “non-domestic knife”, or achieving a standardised approach in, for 
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example, forms and procedures, it is less clear how the Bill would provide greater 
assurance of compliance and therefore facilitate more of a risk-based approach to 
enforcement. 

Finally, the Bill is solely concerned with improving consistency and co-ordination 
within devolved regulatory areas and does nothing to create a more consistent and 
certain regulatory environment where Scottish regulators are charged with enforcing 
reserved regulation.  It also does little to facilitate the promotion of best practice 
where there are differences across national boundaries.  For the overwhelming 
majority of our members which operate across the entire UK, the way in which 
Scottish regulatory bodies approach reserved regulation is just as significant as how 
they approach devolved regulatory matters. 

It is for these reasons, whilst supporting the provisions under Part 1 of the Bill we 
would also support the introduction of Primary Authority arrangements for devolved 
regulatory matters in Scotland.  We believe that the current proposals in the Bill and 
Primary Authority could co-exist and indeed work to be complimentary in achieving a 
more consistent, co-ordinated and, crucially, more certain business environment.  
For instance, where the Bill seems to fail to provide a solution for the inconsistencies 
experienced on reserved regulatory matters, or the facility for regulators to share 
best practice across national boundaries, Primary Authority would achieve this.  
Furthermore, as discussed in more detail below, Primary Authority is a business-led 
solution which does provide greater assurance of compliance and would better 
facilitate more of a risk-based approach to enforcement.   

The SRC understands that the Scottish Government is to launch a public 
consultation into proposals for Primary Authority in Scotland and we would support 
an amendment to the Bill at Stage 2 which would allow businesses to enter Primary 
Authority partnerships with Scottish local authorities for devolved regulatory matters. 

Primary Authority Arrangements 
Given the limited space here to develop in any detail a discussion about Primary 
Authority arrangements the SRC would be happy to provide further detail during oral 
evidence to the Committee.  The Committee is also respectfully directed to the Better 
Regulation Delivery Office4 for further information.   

Primary Authority is viewed positively by our members (Annex A provides retailer 
comments on Primary Authority) and other businesses and was introduced by the 
UK Government under the Regulatory Enforcement and Sanctions Act 2008 to meet 
many of the same concerns businesses have been identifying in Scotland vis-à-vis 
an inconsistent, and sometimes arbitrary, approach to the implementation and 
enforcement of regulation.  Although a voluntary scheme, Primary Authority has 
been successful in attracting businesses large and small to enter a partnership with 
a local authority (the Primary Authority) in England and Wales.  Primary Authority 
also applies to reserved regulatory matters in Scotland (existing partnerships are 
detailed in Annex B).   

Around 758 businesses are in partnerships with 103 local authorities across the UK.5  
A majority of the partnerships (52%) exist between small and medium-sized (SME) 
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businesses and a primary authority.  The remaining 48% are with large businesses 
(≥ 250 employees).6  Businesses which enter such a partnership will commit to 
working collaboratively and proactively with the Primary Authority and to follow 
guidance and advice which is drawn up jointly. 

To build on the success of Primary Authority the UK Government has extended the 
scheme by a) allowing more businesses to join by extending the eligibility criteria 
and, b) strengthening inspections plans.  These changes were introduced under the 
Enterprise and Regulatory Reform Act 2013 which comes into force on 1 October 
2013.   

There are a number of key advantages of Primary Authority which are both reported 
by our members and are evidenced through evaluation of the system. The main 
advantages we have identified of Primary Authority are three-fold. 

Fostering a partnership approach and better understanding 
All too often a common complaint from business is that those enforcing regulations 
do not fully understand the operational and technical issues associated with each 
and every business. A criticism which is understandable given the myriad different 
businesses and sectors that local authority and other enforcement agencies must 
deal with. However, through working together to develop assured guidance and 
inspection plans Primary Authority relies on a more cooperative, partnership 
approach between business and enforcing authorities.  

Creating more consistency and clarity for businesses 
Primary Authority deals with inconsistency in enforcement between local authorities 
and supports a fundamental shift in the way regulators and businesses interact. 
Through assured guidance and by having a single point of contact which can be 
used to develop inspection plans and provide advice and support businesses can be 
confident that they are neither over nor under complying with regulations. Where a 
conflict arises Primary Authority provides a more robust mechanism. Currently in 
Scotland there is no robust mechanism which businesses can use to gain clarity 
where there is regulatory uncertainty on a national scale – or at least across several 
local authority areas, without going to court and seeking to establish a precedent. 
Primary Authority partnerships allow retailers to identify and resolve issues at an 
earlier stage that would impact upon them nationally. 

Reducing the administrative burden and costs of regulation 
Primary Authority reduces the administrative burden and cost of regulation in three 
main and important ways: by facilitating a risk-based approach to regulation, creating 
more certainty and clarity around regulation and reducing the propensity for 
businesses to seek judicial review of enforcement actions. 

Once inspection plans are in place, earned recognition and assured guidance means 
that blanket and overlapping approaches to enforcement can be abandoned in 
favour of a targeted and risk-based approach to enforcement. This reduces the 
compliance costs to business because the proactive and responsible work they are 
undertaking to comply with the law is recognised and backed up by the PA. This 
means that the pressure on local authorities, which are being asked to do more with 
less during this difficult economic period, is reduced because they can focus their 
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resources on those businesses risk assessed as less likely to comply or are less 
likely to have the resources to set up compliance procedures without help and 
advice.  

Furthermore, businesses can be charged on a cost recovery basis for the services 
they receive from their Primary Authority.  It has been estimated that the Primary 
Authority scheme delivers net benefits of £19.9m annually to businesses and local 
authorities.7 Overall, for every £1 of costs incurred in operating Primary Authority a 
benefit of £3.60 is generated. The net benefits to business alone are estimated at 
£12.5m per year.  An independent evaluation of the system by RAND Europe found 
that “Primary Authority reduced the burden for over one third of businesses 
complying with local regulation and did not increase the burden on any businesses.”8 

Sections 4, 5 & 6 – Exercise of regulatory functions: economic duty and code 
of practice 
The SRC supports the principle of placing a requirement on local authorities to focus 
the attention of locally elected and appointed officials on what they can do, in specific 
terms, to promote economic and business growth and to reflect on how their actions 
impact on the better regulation agenda.  We therefore support this provision in the 
Bill. 

Notwithstanding this support, we also believe that there is a danger that such a duty, 
particularly if enshrined in statue, may become intangible unless full and proper 
guidance is provided by the Scottish Government in partnership with businesses on 
how this duty should be fulfilled.  Furthermore, we would be interested in how a local 
authority would be assessed in terms of achieving its obligations and what recourse 
would result if a local authority was found to be failing its duty. 

Similarly, the SRC welcomes the provision of a code of practice for the exercising of 
regulatory functions.  We support the principle that regulatory functions should be 
exercised in a way which is transparent, accountable, proportionate, targeted and 
consistent.  As discussed earlier, there are a number of examples of where these 
five principles of Better Regulation are not being achieved and if invited the SRC will 
be pleased to support the Scottish Government in the development of the code. 

Scottish Retail Consortium 
6 June 2013
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Annex A: Retailer Comments on Primary Authority Partnerships 

Marks and Spencer 
“Marks & Spencer is supportive of the Primary Authority scheme.  In our experience 
the scheme represents good value for the business and local authorities alike and 
the relationships are productive for both parties, bringing considerable efficiency into 
the regulatory regime.  An example of when we have found Primary Authorities to be 
a particularly useful model would be the roll out of our refurbishment programme 
over the past couple of years.  This project has been central to our business plan, 
and by working with Westminster Council, our Primary Authority for Food Safety and 
Trading Standards, we were able to agree the technical requirements and processes 
accompanying the changes, and then apply these to stores across the country.  This 
saved us, and local authorities, time as Westminster took the lead in understanding 
the detail, meaning other local authorities didn’t need to, freeing up their resources, 
whilst also enabling them to have confidence that the requirements and processes 
had been discussed and approved.”  
Tony Ginty, Head of UK & EU Public Affairs, Marks and Spencer 

Sainsbury’s 
“The Primary Authority Inspection Plan is an important element of the PA scheme. It 
enables very useful information about our business compliance activities to be 
shared proactively with regulators who are inspecting all our business outlets and 
therefore helps them better focus their inspection resources where they are most 
needed. The Inspection Plan enables feedback from inspectors to be channelled 
back to our Primary Authority and to the business itself, which provides accurate 
information for us about how our compliance systems are operating. This is an 
invaluable 'reality check' for us, making sure our systems are working on the ground, 
for the benefit of employees and consumers alike. As an example, to date 
our combined food safety / health & safety inspection plan has been used by well 
over 100 different Local Authorities in our stores with very strong positive feedback, 
and has been used as a model example by BRDO9 for other Primary Authority 
relationships.” 
Neil Lennox, Head of Safety, Sainsbury’s 

Home Retail Group (Argos, Homebase, Habitat) 
“We were looking at introducing a trade-in deal on video games and then selling on 
those games that were part exchanged. Section 24 of the Civic Government 
(Scotland) Act 1982 dealers of second-hand goods meant that in Scotland we 
required a licence, issued by a local authority. Each local authority is at liberty to 
approach this how they see fit and there is the immediate risk of different forms, 
fees, licensing conditions etc. With the complexity created by there being no 
standard process, or a Scottish PA that could drive a consist approach, we decided 
against continuing with this initiative.”  
Paul Downhill, Consumer Affairs Manager, Home Retail Group  

Asda 
“Prior to the implementation of the tobacco display ban in England, Asda was able to 
test its display solution with its Primary Authority, West Yorkshire, to ensure it met 
the regulations and guidance from the UK Government. The Primary Authority 
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approved details of our display solution, including our shelf edge labelling and price 
list, allowing us to roll out our display solution across the entire chain with the 
confidence that different authorities were unable to challenge our solution. While we 
believe that our solution meets also Scottish Government expectations, we do not 
have a Scottish Primary Authority to give the business that assurance, and seeking 
approval from 32 different trading standards departments in advance of the ban 
would be unduly onerous.” 
Polly Jones, Corporate Affairs Manager, Asda 

The Co-operative Group 
“As a national retailer we find it advantageous to draw up one set of policies and 
procedures to be used across the business. This makes training easier and allows 
more rigorous internal enforcement of our policies. To enable this one definitive set 
of processes and protocols we need the best advice available: assured guidance. 
Working in partnership with a Primary Authority allows us to ensure that our 
processes are as effective and water-tight as possible.  The feedback we have 
received from some of the smaller authorities is that our use of Primary Authority 
helps them to target their resources more effectively. They are satisfied that we have 
the necessary processes in place and so they are able to focus on identifying 
retailers which pose greater risks locally.”  
Liam Hetherington, Trade and Legislation Officer, Co-operative Group 

Waitrose 
“Having a Primary Authority relationship allows us to meet on a regular basis to 
discuss issues including our internal test purchasing results for age restricted sales 
and what action we are taking to improve or deal with any branches with a poor 
performance. This allows enforcing authorities to concentrate on other more risky 
retailers with the confidence that we will deal with any issues we may have. It also 
allows them to concentrate on other areas of risk and enforcement.” 
Sue Steele, Department Manager Legislation, Waitrose 

Scottish Grocers’ Federation 
“Many of our members operate stores across several Local Authority areas in 
Scotland. Our members will welcome any measure which will ensure to a greater 
level of clarity, consistency and assurance for business. We have consistently 
argued that Primary Authority has the potential to achieve these benefits particularly 
in relation to reducing compliance costs, developing inspection plans and partnership 
working between Local Authorities and businesses. Where our members currently 
have  a ‘Home Authority’ arrangement with Scottish Local Authorities (as several of 
our key members do), these arrangements work extremely well and have shown us 
the potential for developing more formalised arrangements across Scotland on the 
Primary Authority model.” 
John Drummond, Chief Executive, SGF 
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Annex B: Existing Primary Authority Partnerships in Scotland 

Arnold Clark Automobiles Ltd 
Glasgow City 
Age-restricted sales, Consumer credit, Explosives licensing, Fair trading, Health and 
safety, Metrology, Petroleum licensing, Product safety. 

Arnold Clark Finance Limited 
Glasgow City  
Age-restricted sales, Consumer credit, Explosives licensing, Fair trading, Health and 
safety, Metrology, Petroleum licensing, Product safety. 

Arnold Clark Insurance Services Ltd 
Glasgow City  
Age-restricted sales, Consumer credit, Explosives licensing, Fair trading, Health and 
safety, Metrology, Petroleum licensing, Product safety. 

Boots Management Services Ltd 
Highland 
Health and safety 

GTG Training Ltd 
Glasgow City 
Age-restricted sales, Consumer credit, Explosives licensing, Fair trading, Health and 
safety, Metrology, Petroleum licensing, Product safety. 

Harry Fairbairn Ltd 
Glasgow City 
Age-restricted sales, Consumer credit, Explosives licensing, Fair trading, Health and 
safety, Metrology, Petroleum licensing, Product safety. 

Source: Better Regulation Delivery Office10 
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