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SUBMISSION FROM THE SCOTTISH COUNCIL FOR DEVELOPMENT AND 
INDUSTRY 

SCDI is an independent membership network that strengthens Scotland’s 
competitiveness by influencing Government policies to encourage sustainable 
economic prosperity. SCDI’s membership includes businesses, trades unions, local 
authorities, educational institutions, voluntary sector and faith groups. 

The principles of better regulation set out the requirements for regulatory functions 
which are transparent, accountable, proportionate, consistent, and targeted only at 
cases where action is needed. SCDI welcomes these principles, and the overarching 
purpose of the Bill to further improve regulatory consistency and to support 
sustainable economic growth. 

There is limited detail surrounding which regulations and regulatory bodies Ministers 
intend to apply these proposed new powers. Therefore it is difficult to comment on 
the extent to which we believe it will streamline regulation. If implemented effectively 
with a focus on outcomes rather that processes, the Regulatory Reform Bill should 
improve the regulatory environment for business to operate effectively and grow 
without jeopardising the social, environmental and economic objectives of regulation.  

It is essential that any secondary legislation arising from the implementation of this 
Bill is subject to in-depth consideration, and as such we welcome the inclusion in 
Part 1 Section 1 that any regulations made by Scottish ministers to encourage or 
improve consistency in the exercise of regulatory functions are subject to affirmative 
procedure, and that Scottish Ministers must consult with the regulators to which the 
regulations would apply, as well as persons or bodies which represent the interests 
of persons affected by the proposed regulations, or any other persons or bodies 
deemed appropriate.  

Part 1: Regulatory Functions  

Section 1: Power as respects consistency in regulatory functions 

SCDI welcomes the objective of the Bill to further improve regulatory efficiency. 
Current inconsistencies across certain areas of regulation result in inefficient use of 
resources for both regulators and business.  

However, while national standards can increase certainty and improve consistency, 
they may not be the most appropriate solution for every regulatory issue, and the 
social, environmental or economic realities of place or sector.  

The Bill states that regulations made under Section 1 may not include provision that 
would (a) amend a regulatory requirement which, by or under an enactment must be 
complied with, met, attained or achieved, and, a regulator is required to impose or 
set, and (b) repeal or revoke a mandatory enactment. However, there is little detail 
on any further circumstances under which a regulator could seek to opt-out from a 
national standard. As such, we believe it is essential for Scottish Government to 
continue to work collaboratively with regulators in order to develop appropriate 
national standards which are also transparent, accountable, proportionate and 
targeted.  
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We also welcome the proposals in Section 5 of the Bill for a Code of Practice as a 
further way to develop and promote consistency within and between regulators, 
including the use of national standards.   

Section 4: Regulators’ duty in respect of sustainable economic growth 

SCDI welcomes the move to align regulation and sustainable economic growth. The 
Scottish Government has an overarching purpose to make Scotland a more 
successful country though increasing sustainable economic growth, and regulators 
can play an important role in this. The time taken to acquire permits as well as the 
cost of doing so is clearly important to business and development, as is the quality of 
engagement around compliance, support for innovation, and certainty surrounding 
decisions.  Many regulators already consider how they as a regulator can contribute 
to a resilient economy through better regulation, advice and guidance and supporting 
innovation, and SCDI believes that the duty in respect of sustainable economic 
growth will support greater impetus and an improved and joined-up focus across all 
regulators listed in Schedule 1.  

SCDI agrees it is essential that such a duty does not undermine the regulator’s 
statutory objectives, not least to uphold the principles of good regulation. Regulation 
plays an essential role in maintaining a level playing field, and in order to be 
transparent, accountable, proportionate and consistent, regulators must offer 
compliant operators a service which upholds these principles.  

SCDI believes there is a need for further clarity. Subsection (4) states that the duty 
does not apply to a regulator “to the extent that the regulator is, by or under an 
enactment, already subject to a duty to the same effect”. As sustainable economic 
growth is not defined within the legislation, duties of ‘the same effect’ are open to 
interpretation. For example, will regulators already paying regard to sustainable 
development duties be exempt from this section? As such SCDI can only offer 
cautious welcome, as the extent to which this duty will drive operational change 
remains unclear.  

Section 5: Code of Practice  

SCDI welcomes the development of a Code of Practice, the high level focus of which 
should be on sustainable economic growth.  

Part 3: Miscellaneous 

Section 40: Marine Licence Applications, etc.: proceedings to question validity 
of decisions 

Currently the appeal landscape is complex, and the Regulatory Reform Bill offers an 
opportunity to ensure consistency across infrastructure appeal mechanisms. SCDI 
believes that the overall objective of legislative changes in this area should be to 
speed-up infrastructure delivery in order to encourage investment and reduce 
uncertainty for investors, businesses, public bodies and communities.  

The introduction of a six-week time limit for statutory appeals provides a means of 
improving consistency between onshore and offshore development. Developers 
must be clear where challenge opportunities exist in order to adequately prepare for 
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delays, and the six-week window allows certainty and security after the appeal 
period is over. It is worth noting however that contractors will often begin work before 
the six week window for appeal is up, and that this will likely be factored into project 
risk registers and could result in contractors adding a premium to cover this.  

Further detail on the apportionment of costs as well as any provisions in place to 
prevent vexatious use should be outlined. For example, who will pay for appeals, 
and if unsuccessful is there any recompense for unnecessary delays?  

41: Planning authorities’ functions: charges and fees 

SCDI is supportive of the principle of linking fees with performance. However, in the 
way in which this power is currently structured there is a risk that reducing fees for 
poorer performing planning authorities will simply reinforce and lead to a cycle of 
poorer performance as their resources fall in comparison with other authorities. This 
would have a negative impact on their customers and the economy.  

To use one example, the Scottish Government has set ambitious targets for 
renewable energy, and the developers of renewable infrastructure require decisions 
delivered within a reasonable timescale, as well as cost certainty from the planning 
system. However, those councils which receive some of the largest applications for 
renewable developments are likely to be smaller rural authorities with fewer 
resources to tackle these. This reduction in their resources is unlikely to achieve the 
desired outcome of improved performance. As such, SCDI stated in its submission to 
the Fees for Planning Applications 2012 and the Better Regulation consultation that 
it would prefer the incentivisation of good performance with applications, for example 
through a system of a base fee followed by further staged payments when agreed 
milestones with the application are achieved and which are linked to customer 
satisfaction.  

One of the most consistently positive messages on planning amongst SCDI’s 
membership is the value of pre-application engagement with planning authorities. 
Such engagement can identify issues and opportunities, allow adaptation, and 
ultimately improve the quality of applications submitted. If fees are reduced, it is 
likely that resource for these valuable but non-statutory activities will be reduced first. 
This would be a negative step for the performance of the planning system in 
Scotland.  

SCDI believes that there is still essential detail missing from Section 41 of the Bill. 
For instance, the Bill states that Scottish Ministers may make regulations for the 
charge or fee payable to different planning authorities to be of different amounts 
where Scottish Ministers “are satisfied that the functions of the authority are not 
being, or have not been, performed satisfactorily”. There is no indication, however, of 
how satisfactory performance will be judged. Linking fees to performance may 
encourage a focus on outputs rather than outcomes, and create false incentives to 
prioritise speed over optimal results. 

It is better that a good decision is delivered in a reasonable time than a bad decision 
delivered quickly. In 2012, Heads of Planning Scotland developed the Planning 
Performance Framework in an attempt to introduce a balanced scorecard for 
planning, in which “speed of decision making will still feature as an important factor 
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but it will be set within a wider supporting context of quality, workloads, resources, 
organisation and outcomes achieved on the ground”. To reduce duplication, it would 
seem appropriate that the PPF is used to develop a similar Code of Practice as 
proposed for Part 1 of the Bill in partnership with planning authorities and other 
stakeholders, in order to ensure that performance is focused on outcomes.  

SCDI also understands that not all processes within a planning application are 
entirely within the planning authorities’ control, for example Section 75 agreements in 
the Town and Country Planning (Scotland) Act 1997. This presents a difficulty for 
linking fees to performance. On the one hand, it would be inappropriate for planning 
authorities to be held responsible and subsequently have their resources cut due to 
the performance of other stakeholders in the planning process. On the other hand, to 
exempt certain types of application from performance considerations could create 
perverse incentives to focus more on non-exempt applications at the expense of 
those exempt. The Scottish Government must work closely with planning 
representatives and other stakeholders in the planning system to ensure that the 
provisions achieve their desired outcomes.  

Finally, there is no indication of the scale of any penalty or the length of time it would 
apply for. Certainty of cost is important for developers and planning future 
investment decisions, and certainty of income will allow planning authorities to better 
plan spending, both on operational costs and improvements.  

Due to the above points, SCDI believes that, without amendments, the power to 
reduce fees should only be implemented after all other positive engagement has 
failed to improve performance.  Again, developing a Code of Practice would allow an 
opportunity to discuss and develop appropriate thresholds to judge performance 
against, as well as opportunities for positive intervention prior to considering a 
reduction in fees. One example would be support for training and lifelong learning. 
Planning is a critical skill for supporting sustainable economic growth, and continued 
development and support is essential to ensure that planning authorities can improve 
their performance.  
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