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SUBMISSION FROM THE ROYAL SOCIETY OF PROTECTINO OF BIRDS (RSPB) 
SCOTLAND 

RSPB Scotland welcomes the opportunity to respond to the Economy, Energy and 
Tourism Committee’s call for views on the Regulatory Reform (Scotland) Bill Parts 1, 
3 and 4.   We provide comments on each of these sections below.   

General comments 

RSPB Scotland supports regulatory reform for the purpose of integrating and 
streamlining regulatory requirements but only when this maintains a sufficient level of 
environmental protection.  Well-enforced regulations play a central role in protecting 
the environment and the natural capital upon which our long-term prosperity and 
wellbeing ultimately depend.  The 2011 UK National Ecosystems Assessment clearly 
highlighted the wide variety of significant benefits provided by the natural 
environment in terms of economic prosperity, human health and wellbeing; the risks 
posed to these benefits through inadequate protection and management of the 
natural environment; and, in particular, the importance of regulation in safeguarding 
and enhancing the delivery of key services.    

We view regulation as an essential policy tool for achieving effective protection of the 
natural environment and as a means of the UK meeting its legal obligations under 
EU Directives such as the Water Framework Directive and the Birds and Habitats 
Directives.  The unfolding situation within the coal mining industry in Scotland is a 
stark reminder of the need for industry to be closely and effectively regulated.   The 
opencast coal operators that went into administration have significant liabilities in 
relation to the restoration of their sites, with restoration costs rising into many millions 
of pounds at some sites.  Failure to manage and restore these sites could cause 
immediate and serious pollution threats from contaminated mine water and put 
Scotland in breach of European legal requirements under the Birds and Habitats 
Directives.  Scotland’s regulatory framework must be made sufficiently effective and 
robust to avoid such situations in future. 

In summary: 

• We fully support effective and transparent regulation that safeguards the 
natural resources upon which a successful economy wholly depends. 

• We oppose the introduction of a duty for regulators to contribute to the 
achievement of sustainable economic growth. 

 We are disappointed by the ad hoc nature of the provisions on marine 
licensing. 

 We do not support a system that links fees to planning authority performance. 

• We believe the sanctions in the Bill should be refined to give regulators 
greater scope and flexibility to deal with non-compliance. 

Part 1: Regulatory functions 

Section 2 – Regulations under section 1: further provision 

Provisions in the Bill would allow regulations to be made to amend or revoke existing 
regulatory requirements.  Although the Bill proposes that such changes would only 
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be permitted when equivalent regulatory requirements exist, we question how this 
judgement would be made.  Robust and sufficient safeguards would be needed to 
ensure that the provisions do not reduce levels of environmental protection.  All 
secondary legislation arising from the final Act should be made subject to the 
affirmative procedure.  

Section 4 - Regulators’ duty in respect of sustainable economic growth 

RSPB Scotland questions the use of ‘sustainable economic growth’ over ‘sustainable 
development’ and believes that a duty for the latter is far more appropriate.   
Sustainable economic growth is not defined in legislation, either in this Bill or in 
existing legislation, nor is there any clarity about what sustainable economic growth 
actually is; it means different things to different people.  Indeed, we would draw the 
Committee’s attention to written evidence from lawyers and legal bodies including 
the Law Society of Scotland who guard against forming a legal duty from an 
imprecise term such as sustainable economic growth.  On the other hand, 
‘sustainable development’ is already embodied in international, European, UK and 
Scottish law and is defined and underpinned by clear principles.  The Scottish 
Government is already signed up to the UK’s shared framework for sustainable 
development and there is strong precedent for sustainable development duties in 
Scottish legislation, for example the Planning etc. (Scotland) Act 2006, Climate 
Change (Scotland) Act 2009 and Marine (Scotland) Act 2010.    

We are concerned that a sustainable economic growth duty on regulators would 
introduce a bias towards economic aspects over the other two pillars of sustainable 
development: environmental and social.  If it is not the Government’s intention to 
propose a duty that puts economic issues ahead of environmental or social 
considerations then a new duty is not technically necessary for regulators that 
already have a sustainable development duty e.g. SEPA and SNH.  Furthermore, 
SEPA and SNH already have legal obligations to have regard to social and 
economic factors when exercising their functions.  This means that economic growth 
can already be taken into account.  It would be more sensible to extend a 
sustainable development duty to all of the regulators listed in Schedule 1.       

Part 2: Environmental regulation 

We are aware that the EET Committee has not invited views on Part 2 but our 
written submission to the RACCE committee contains our comments on that part.  In 
short, we suggest that a number of the provisions would benefit from further 
clarification.  In particular, we do not believe that financial penalties should be 
capped because there must be scope to have fines that act as sufficient deterrent 
and adequately penalise those who have caused significant environmental harm.  
For example, the Greenhouse Gas Emissions Trading Scheme Regulations1 enable 
penalties of 100 Euros per tonne of CO2 emitted to be applied, and there are clear 
benefits of a system where the magnitude of fine can be linked to the environmental 
harm of an activity.   

                                            
1 http://www.legislation.gov.uk/uksi/2005/925/made/data.pdf 

http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/RSPB_Scotland(1).pdf
http://www.legislation.gov.uk/uksi/2005/925/made/data.pdf
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Part 3: Miscellaneous 

Section 40 - Marine licensing decisions 

We are disappointed by the ad hoc nature of the marine licensing provisions in the 
Bill.  A range of appeal systems, with varying timescales and procedures, already 
exists within environmental legislation and the provisions in this Bill merely add to 
that complexity.  There is a real need for a joined-up approach to judicial reform and, 
in this regard, we wholeheartedly agree with the points made by Professor Colin 
Reid in his evidence submission.  It remains very difficult for parties to challenge 
Government in the courts.  We note that, prior to forming the current Government, 
the SNP made a manifesto commitment to explore the option of an environmental 
tribunal or court.  To continue making ad hoc changes before that option has been 
explored is an unfortunate continuation of a disparate approach.   

Section 41 - Planning authorities’ functions 

RSPB Scotland is opposed to a system that would financially penalise planning 
authorities that failed to meet targets.  As a non-statutory consultee and a frequent 
applicant for planning consent, we are acutely aware of the need to have timely, 
efficient and consistent processing of applications.  However, planning authorities 
must have the necessary resources and expertise to do this.  We disagree that 
taking money from underperforming planning authorities will help to improve the 
service and there is a real danger that this would lead to an increased divergence in 
the quality of service between planning authorities.  Such a move is likely to increase 
the pressure on authorities to grant permission before an application has been fully 
assessed, potentially resulting in significant detrimental environmental impacts and 
possible breaches in legislation, such as the Habitat Regulations.  

Should Ministers be minded to introduce a link between fees and performance 
despite the clear risks involved, it would be essential for some mechanism to be 
introduced that would ensure minimum standards are met.  Planning authorities 
would need to continue to be resourced adequately to ensure that local authorities 
and Scottish Ministers meet their legal obligations in a variety of areas. 

 
RSPB Scotland 
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