
SUBMISSION FROM THE OFFICE OF THE SCOTTISH CHARITY REGULATOR 

1. Introduction  

The Office of the Scottish Charity Regulator (OSCR) is established under the 
Charities and Trustee Investment (Scotland) Act 2005 (‘the 2005 Act’) as a Non-
Ministerial Department (NMD) forming part of the Scottish Administration.  OSCR is 
the registrar and regulator of charities in Scotland. There are currently over 23,500 
charities registered in Scotland.  

OSCR has been asked to give evidence to the Scottish Parliament Economy, Energy 
and Tourism Committee on 29 May 2013 on the Regulatory Reform (Scotland) Bill 
(the Bill). The Committee is particularly interested in how the provisions in Part 1 of 
the Bill will impact on OSCR.  

This evidence outlines the view we intend to discuss at the Committee on 29 May 
2013.  In forming our view we have considered our overall vision, which is for 
charities you can trust and that provide public benefit, underpinned by the effective 
delivery of our regulatory role. 

 

2. Part 1 – Regulatory Functions  

The primary purpose of the Scottish Government’s Bill is to improve the way 
regulation is developed and applied, creating more favourable business conditions 
and delivering benefits for the environment. Part 1 of the Bill deals with Regulatory 
Functions and is split into four parts: 

1.  Regulations to encourage or improve regulatory consistency  
2. Compliance and enforcement  
3. Exercise of regulatory functions: economic duty and code of practice 
4. Power to modify list of regulators.  
 

The Bill, in particular Part 1, does not specifically address our regulatory focus of 
charity regulation.  However, we would clearly agree with the principle underlying 
Part 1, that of encouraging or improving regulatory consistency. 

In fact the 2005 Act already embodies many of the principles set out in Part 1.  
Section 1(9) of the 2005 Act provides that OSCR must in performing its functions, 
have regard to the principles under which regulatory activities should be 
proportionate, accountable, consistent, transparent and targeted only at cases in 
which action is needed.  This is identical with the principles set out at section 6(3) (a) 
of the Bill.   

In considering the impact of the Bill, OSCR has views in two areas: 

1. the proposed powers to allow Ministers to make regulations in respect of how 
OSCR undertakes its functions 

2. the economic duty  



2.1 Ministerial regulation-making powers 

Part 1 of the Bill states a number of powers in respect of Ministers making 
regulations that they consider will encourage or improve consistency in the exercise 
by regulators of regulatory functions.  

OSCR is a single national regulator and the legislation in force already requires us to 
carry out our functions having regard to the principle of consistency. As we 
understand it, the Bill aims to improve consistency in regulation as between different 
authorities carrying out a similar regulatory function in different geographical areas.  
There are no local variations in how we perform our functions of the kind that may 
occur for other regulators listed such as local authorities.  It is not clear therefore 
how directly the intention underlying this provision applies to OSCR. 

It is worth emphasising that the 2005 Act already provides Ministers with regulation 
or order-making powers with regard to over twenty aspects of OSCR’s activities1.  
The existing legislation therefore gives Ministers very direct and well-defined 
mechanisms to specify how OSCR should carry out its key functions, and these 
powers are specific to charity regulation.  

Ministers have already used these powers in ways which have been welcomed (by 
OSCR and the charity sector) as deregulatory, most recently in the Charities 
Reorganisation (Scotland) Amendment Regulations 2012.  It is not clear to OSCR 
what a more open-ended regulation-making power would achieve beyond the 
powers Ministers already have. 

In the context of the 2005 Act there are sections dealing with fundraising and the 
regulation of public benevolent collections (sections 85 and 86) whereby local 
authorities, not OSCR, have powers to determine the application process and 
consent and refuse. These regulations are not in force, however local variation in the 
operation of this process is a possibility, and OSCR would seek to encourage 
consistency in process.  Therefore, we can see the advantage for regulations of this 
nature in cases such as this.  

Finally, turning to the Compliance and enforcement regime set out in section 3 of the 
Bill, OSCR is a Non-Ministerial Department (NMD). This status was agreed following 
consultation with stakeholders who stressed that OSCR should be seen and be seen 
to be independent from Ministers. Being a NMD with a non-executive Board and 
accountable to Parliament ensures that Ministers cannot direct our operational or 
strategic decisions.  There may be a concern that an open-ended power of direction 
as set out in  Part 1 may give rise to a perception that Ministers can  direct OSCR in 
a way that is not consistent with the intentions underlying its establishment.  

2.2 Economic Duty  

Section 4 of Part 1 places a duty on listed regulators to ‘contribute to achieving 
sustainable economic growth, except to the extent that it would be inconsistent with 
the exercise of those functions to do so’. Clearly, through effective regulation we can 
create an environment whereby there is a well regulated and managed charity 
sector, and this will have an impact on the achievement of the economic duty.   

                                            
1
 Full list is supplied at Appendix 1  



However, this duty will not always be particularly relevant as the charity sector is 
very diverse: some types of charity such as those furthering rural or urban 
regeneration may have a very direct and measurable impact on sustainable 
economic growth; other areas of charitable activity (advancement of religion or of 
human rights), while providing public benefit in equally valid ways, have a far less 
direct, let alone measurable, impact on sustainable economic growth.   

OSCR already reports on sustainable economic growth as required by Section 31 (1) 
(a) of the Public Services (Scotland) Act 2010. This information is published annually 
on our website.  

 

3. Overall  

Mechanisms to achieve many of the aims underlying the Bill as far as they are 
relevant to OSCR are already present in existing legislation.  It may be worth 
considering therefore how relevant and what the benefits are of including OSCR in 
Schedule 1 of this Bill.  

However, should it be decided that we remain on Schedule 1 we would seek to 
engage with the Bill’s aims and specifically in reference to Part 1 (section 6)  be 
involved in the development of any Code of practice that informs how we work to 
achieve these.  

 
Office of the Scottish Charity Regulator 
May 2013 
 

 

 

 

 

 

 

 

 

 

 

 

 

 



Appendix 1 – Summary of Ministers Regulation or Order Making powers within 
2005 Act  

Section 3 (3) (f) 
Scottish Charity Register - any other information in relation to the charity which the 
Scottish Ministers by regulations require to be set out in the Register 

Section 6 (1) 
Applications: further procedure 
This section has no associated Explanatory Notes 
(1)The Scottish Ministers may by regulations make such further provision in relation 
to the procedure for applying and determining applications for entry in the Register 
(including applications under section 54(1), 56(1) and 59(1)) as they think fit.  

Section 7 (4) (b) & (5) 
The charity test 
(4) A body which falls within paragraphs (a) and (b) of subsection (1) does not, 
despite that subsection, meet the charity test if— 

(b) its constitution expressly permits the Scottish Ministers or a Minister of the 
Crown to direct or otherwise control its activities 

(5) The Scottish Ministers may by order disapply either or both of paragraphs (a) and 
(b) of subsection (4) in relation to any body or type of body specified in the order. 
(Ministerial Control) 

Section 15 (1) 
References in documents 
(1) The Scottish Ministers may by regulations require each body entered in the 
Register to state, in legible characters—  

(a)that it is a charity,  
(b)such other information as may be specified in the regulations, on such 
documents issued or signed on behalf of the charity as may be so specified.  

Section 19 (4) and (8) 
Removal from Register: protection of assets 
(4) The Court of Session may, on an application by OSCR, approve a scheme 
prepared by OSCR in accordance with regulations made by the Scottish Ministers for 
the transfer to a charity specified in the scheme of any property or income which a 
body removed from the Register is required to apply in accordance with subsection 
(1).  
(8) An order under subsection (8) may make provision in relation to particular items 
or types of property or in relation to property owned by particular persons 

Section 23 (2) and (3) 
Entitlement to information about charities 
(2) A charity may charge such fee as it thinks fit for complying with such a request; 
but such a fee must not exceed the cost of supplying the document requested or, if 
less, any maximum fee which the Scottish Ministers may by order prescribe. 
(3) The Scottish Ministers may by order exempt from the duty set out in subsection 
(1) any charities which meet such criteria as may be specified in the order. 



Section 25 (2) 
Removal of restrictions on disclosure of certain information 
(2)The Scottish Ministers may, by order, designate—  

(a)for the purposes of paragraph (a) of subsection (1), any public body or 
office-holder in Scotland, in any other part of the United Kingdom or in a 
country or territory outside the United Kingdom,  
(b)for the purposes of paragraph (b) of that subsection, any Scottish public 
authority with mixed functions or no reserved functions, and references in that 
subsection to a “designated body” are to be construed accordingly. 

Section 35 (1) 
Transfer schemes 
(1) The Court of Session may, on an application by OSCR, approve a scheme 
prepared by OSCR in accordance with regulations made by the Scottish Ministers for 
the transfer to a charity specified in the scheme of any assets of— 

(a) another charity, 
(b) a body which is controlled by a charity (or by two or more charities, when 
taken together), 
(c) a body which is not a charity but which is or has been representing itself as 
a charity. 

Section 38 (1) 
Delegation of functions 
(1) It is for the Scottish Ministers to exercise OSCR’s functions under sections 28 to 
35 (other than section 30), and any of its general functions relating to those 
provisions, in so far as they are exercisable in relation to— 

(a) charities which are registered social landlords, 
(b) bodies controlled by any such charity (or by two or more such charities, 
when taken together), and 
(c) persons acting for or on behalf of any such charity or body. 

Section 38 (7) 
Delegation of Functions 
(7) Subsection (1) does not prevent OSCR from authorising, under subsection (2), 
the Scottish Ministers to exercise functions in relation to a person other than a 
registered social landlord. 

Section 39 (2) 
Reorganisation of charities: applications by charity 
(2) The Scottish Ministers may by regulations make such provision as they think fit in 
relation to the procedure for applying for and determining applications under this 
section. 

Section 44 (4) 
Accounts 
(4) The Scottish Ministers may by regulations make provision about the matters 
referred to 
in subsection (1) including— 

(a) the meaning of “financial year”, 
(b) the information to be contained in the accounting records and statement of 
account, 



(c) the manner in which that information is to be presented, 
(d) the keeping and preservation of the accounting records, 
(e) the methods and principles according to which, and the time by which, the 
statement of account is to be prepared, 
(f) the time by which the copy statement of account is to be sent to OSCR, 
(g) examination or audit of the statement of account, 
(h) such other matters in relation to the accounts of a charity as the Scottish 
Ministers think necessary or expedient. 

Section 48 (1) 
Dormant accounts of charities: procedure and interpretation 
 (1) The Scottish Ministers may, by regulations, make provision as to— 

(a) the procedure to be followed by OSCR under section 47, 
(b) the extent to which OSCR, in transferring an amount under subsection (3) 
of that section, may retain a sum in respect of its expenses in exercising its 
functions under that section. 

Section 50 (3) 
Constitution and Powers 
(3) A SCIO’s constitution must also provide for such other matters, and comply with 
such requirements, as are specified in regulations made by the Scottish Ministers. 

Section 52 (1) 
Name and Status 
(1) The name of a SCIO must appear in legible characters on— 

(a) such documents issued by or on behalf of the SCIO, 
(b) such documents signed by or on behalf of the SCIO,as may be specified in 
regulations made by the Scottish Ministers. 

Section 64 
Regulations relating to SCIOs 
The Scottish Ministers may by regulations make further provision in relation to 
SCIOs including, in particular, provision about— 

(a) applications for constitution as, or conversion into, a SCIO, the 
determination of applications, entry in the Register and the effect of such 
entry, 
(b) the administration of a SCIO, 
(c) amalgamation of SCIOs and transfer of a SCIO’s property, rights and 
liabilities to another SCIO, 
(d) the winding up, insolvency or dissolution of a SCIO, 
(e) the maintenance of registers of information about SCIOs (for example, 
registers of members, of charity trustees or of charges over the SCIO’s 
assets), 
(f) such other matters in connection with the provision made by this Chapter 
as they think fit. 

Section 75 (1) 
Scottish Charity Appeals Panel 
(1) The Scottish Ministers must, from time to time, constitute a panel to be known as 
the Scottish Charity Appeals Panel (in this Act referred to as “the Panel”) to exercise 
functions conferred on it by section 76. 



Section 83 (1) 
Regulations about fundraising 
(1) The Scottish Ministers may, after consulting such persons as they think fit, make 
regulations— 

(a) about the solicitation by professional fundraisers of money or promises of 
money for the benefit of benevolent bodies or for charitable, benevolent or 
philanthropic purposes, 
(b) about representations made by commercial participators in relation to 
benevolent contributions, 
(c) generally for or in connection with regulating benevolent fundraising by 
benevolent fundraisers. 

Section 86 (10) 
Local authority consents 
The Scottish Ministers may, by regulations, disapply the duty to consult under 
subsection (2) in relation to applications of such type as they may describe in the 
regulations. 

Section 90 (1) 
Regulations relating to public benevolent collections 
(1) The Scottish Ministers may, by regulations, make further provision for the 
purpose of regulating public benevolent collections. 

Section 91 (1) 
Collection of goods 
 (1) The Scottish Ministers may, by regulations, make provision about the collection 
from the public of goods for the benefit of benevolent bodies or for charitable, 
benevolent or philanthropic purposes. 

Section 97 (1) 
Financial assistance for benevolent bodies 
(1) The Scottish Ministers may make such payments as they think fit to— 

(a) any benevolent body, in connection with its activities, 
(b) any person, in connection with anything done by that person with a view to 
enabling one or more benevolent bodies, benevolent bodies of a particular 
type or benevolent bodies generally to implement their purposes to better 
effect. 

Section 99 (3) 
Population of Register etc. 
(3) The Scottish Ministers may by order— 

(a) disapply section 3(3) in so far as it would otherwise apply to any body 
entered in the Register under subsection (1) for such period ending no later 
than 18 months after the commencement of this section as may be specified 
in the order, 
(b) provide— 

(i) that any unregistered charitable body (or any such body of a 
particular type) may, despite any contrary provision in this Act, refer to 
itself as a “charity” for such period ending no later than 12 months after 
the commencement of this section as may be so specified, and 



(ii) that any provision of this Act or of any other enactment is to apply 
(with such modifications, if any, as may be so specified) to any such 
body as if it were entered in the Register for so long as it refers to itself 
as a “charity”. 

Section 102 
Ancillary provision 
The Scottish Ministers may by order— 

(a) modify any enactment for the purposes of preventing a body established 
by enactment from failing the charity test by reason of either or both of 
paragraphs (a) and (b) of section 7(4), 
(b) make such other incidental, supplemental, consequential, transitional, 
transitory or saving provision as they consider necessary or expedient for the 
purposes or in consequence of this Act. 

Section 103 (1) & (2) 
Orders, regulations and rules 
(1) Any power of the Scottish Ministers under this Act to make orders, regulations or 
rules is exercisable by statutory instrument. 
(2) Any such power includes power to make— 

(a) such incidental, supplemental, consequential, transitional, transitory or 
saving provision as the Scottish Ministers think necessary or expedient, 

 (b) different provision for different purposes. 

SCHEDULE 1 
Various 
Refers to “The Regulator” set up etc 
 

 


