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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

Introduction 
The Law Society of Scotland (the Society) aims to lead and support a successful and 
respected Scottish legal profession.  Not only do we act in the interests of our 
solicitor members, but we also have a clear responsibility to work in the public 
interest. That is why we actively engage and seek to assist in the legislative and 
public policy decision making processes. 

The Society’s Planning and Environment Law Sub-Committees submitted a 
response to the Scottish Parliament’s Rural Affairs, Climate Change and 
Environment Committee’s call for evidence on Parts 1 and 2 of the Bill on 20 May 
20131. 

The Society’s Planning, Environment and Licensing Law Sub Committee’s should 
like to respond to the Scottish Parliament’s Economy, Energy and Tourism 
Committee, as lead Committee on this Bill, as follows. 

General Comments 
The Bill was considered collectively by two specialist sub committees of the Society’s 
Law Reform Committee, with the remits of planning and environmental law 
respectively. The Law Reform Committee is also considering other important 
reforming initiatives for the reform of the courts, with the background prospect of 
reform to the Scottish Tribunals system. Some further  allusions to this are made 
below.  

The Society certainly welcomes the Scottish Government’s drive towards the 
simplification of complex regulation, and supports the move towards the adoption of 
measures aimed to reduce inconsistency. The objectives of improving the 
understanding and experience of regulation by users are particularly strongly 
supported. The Society considers that this should result not only in the support of 
enterprise at a time of pressure; but also through improved understanding and 
greater consistency in the dissemination of good practice among regulators, with the 
concomitant prospect of higher environmental standards that everyone can work to.  

The Society understands that this is an enabling measure, and regrets that more 
information is not yet available about Government’s intentions as to the content of 
the regulations, which would be enacted. The Society is of course aware that 
Government would fully consult on the draft regulations to come in due course, but 
urges the Scottish Parliament to clarify the approach that Scottish Government 
intends to take even only in general terms. The Society is aware that some of the 
complexities and inconsistencies encountered to date can come from the differing 
interpretation of government guidance on various aspects of regulation, as much as 
from local views. Simplification of legislation and also guidance is itself a challenging 
task in that it requires rigour, scholarship, and a degree of self-restraint by those 
drafting the revisions. The Society does not underestimate the task of drafting the 
simplifying legislation, whether in the context of any administrative system of 
permitting or licensing, or in the specific context of environmental permitting on land 
or sea. 

                                            
1
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The Society would like to make the general point that an important element of the 
problems encountered by both business and regulators derives from the 
considerable complexity and diversity which has built up over the years, and which is 
particularly clearly seen in throughout Scotland’s environmental protection regimes. 
This situation has been well described by SEPA in its preparatory papers on 
regulatory reform which have led to part 2 of the Bill, which is to be more closely 
examined elsewhere. These complexities have often resulted from the carry over, 
with minimal adaptation or intervention, of EC environmental legislation. The benefits 
gained from this stream of legislation must be fully recognised, and this Government 
has followed previous administrations in committing Scotland to the highest 
environmental standards, which the Society welcomes wholeheartedly.  

However, in considering what this Bill aims to achieve, the Society first questions 
whether more could not be done by committing and investing in further wholesale 
codification and consolidation of all our environmental protection codes, into an 
integrated system of regulation, which would include clear principles about the 
direction of appeals whether to the Sherriff court, the Scottish Ministers or indeed 
their Directorate of Planning and Environmental Appeals, or ultimately to the Court of 
Session. Such clear principles do not at present exist, and the underlying problem, 
which prompted Clause 40 of this Bill, is only one example of the problems, which 
can be encountered.   

The issue of undue complexity is applicable, for example, to the respective systems 
for water regulation2, waste3, or pollution prevention and control4, (all of which have 
recently been codified from several pre-existing sets of regulations without any 
notable progress towards reducing complexity) or indeed the relatively new system 
for permitting development at sea under the Marine (Scotland) Act 2010. However, 
there are in fact patterns of similar mechanisms and structures  which appear 
throughout our environmental regulation regimes, for example proforma permit 
conditions or ‘binding rules’, very similar frameworks for applications and permits; 
similar, but not identical, tests for the assessment of an applicant’s fitness for an 
environmental permit; and provision here and there for informal dispute resolution 
mechanisms. The problem is that in each set of environmental protection 
regulations, the various mechanisms have been written into a self-standing code in 
each set of regulations slightly differently, and also that each code (i.e. waste, water, 
pollution prevention and control) also has significant differences each from the other. 
This can lead to problems of interpretation, or inadvertent gaps in provision, and 
makes the environmental codes harder to operate, as they will have been harder to 
draft without error or anomaly. Indeed, in clause 40 of this Bill the committee is 
considering an important amendment which arose from an anomaly between the 
marine Scotland Act 2010, and the Electricity Act 1989. Examples of such issues 
exist here and there throughout the systems, and one of the most confusing and 
unclear aspects is often found in the respective appeal mechanisms, as described in 
some further detail below. The whole edifice is lacks clarity, structure, and 
predictability. There are very strong arguments for a comprehensive review towards 
synchronising all permit and dispute resolution systems so that they are all much 
more straightforward and logical, and follow similar patterns in each system. 
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The Society does not underestimate the size of the task of codification. Investment in 
intellectual resources would be required. It may be that the drafting process could 
not be accommodated within a near timescale within the resources of the civil 
service. Consideration could be given by Government towards externalising the 
process of drafting such consolidation legislation. Such a project would have the 
potential both to enhance Scotland’s business-friendly credentials, but also to 
enhance the effectiveness of our environmental protection culture. Environmental 
regulation is generically administrative legislation designed to facilitate the process of 
state control. All governments and all consumers of regulation would prefer a light 
touch where that can be achieved together with effectiveness. Clear, straightforward 
legislation supports this ideal. Our current environmental legislation is not at present 
light touch, because of its complexity. 

The Scottish Government is at present consulting on the Courts Reform (Scotland) 
Bill, who proposes major structural reforms to the civil courts; and reform is also 
proposed to the tribunals system in terms of the Tribunals (Scotland) Bill introduced 
on 8 May. To link this with the environmental appeals issue, in environmental 
regulation there is a proliferation of appeal or dispute resolution mechanisms, all 
originally designated for good reasons to do with the traditional approach to appeals. 
Environmental permitting legislation is strewn with appeal opportunities, on points 
which are highly diverse such as the refusal of a permit, permit conditions, 
enforcement mechanisms, modifications to licenses, requests for commercial 
confidentiality, to name but a few. In some cases an  appeal will go to the local 
Sheriff Court (infrequently in practice- see below in the comments on clause 40) and 
in others appeals are referred to the Directorate of Planning and Environmental 
Appeals. These appeals (in environmental legislation this usually, if not always, 
includes appeals which lie to the sheriff court) are basically administrative appeals, 
which deal with the merits of the matter, and these forums are empowered to 
substitute their decision for that of the original decision maker. 

In contrast, there are also rights of statutory appeal to the Court of Session, which 
are invariably on a point of law only, and where the remedy is not that the court will 
revisit the merits and substitute their own outcome, but will always remit the matter to 
the original decision maker for reconsideration. Such appeals each have their own 
statutory basis, and can be understood as special categories of judicial review. The 
Society suggests that the Scottish Parliament considers giving guidance to the 
Scottish Government as to the inclusion of environmental permitting and appeals into 
the reforms to administrative law currently under consideration. 

 The Society would also like to draw to the committee’s attention another possible 
area for consideration. The Society’s Licensing Law Sub Committee also contributed 
to the Society’s response to the Scottish Government Consultation entitled ‘Better 
Regulation; Consultation on proposals for a better Regulation Bill5” in October 2012. 
That consultation response6, highlighted to Scottish Government a number of 
important issues relating to problems with the civic and liquor licensing systems, 
which should be considered as part of the ‘better regulation’ drive. 

                                            
5
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6
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The Licensing Law Sub Committee of the Society also went on to make separate 
representation to the Scottish Government Consultation Paper entitled ‘Further 
Options for Alcohol Licensing’ in March 2013 and, in particular, with a view to better 
regulation made the following comments. These concerns are brought forward now 
for the committees consideration as follows: - 

The Sub Committee believes that notice periods for premises licence reviews are too 
short as there is only one week’s notice required to be given to the licence holder. 
The implications of these reviews are such that licence holders have to take 
independent legal advice for such hearings and submits that a minimum of 28 days’ 
notice should be given and notices should include guidance that licence holders 
should be encouraged to take appropriate advice given the seriousness of a review 
hearing.  

(1) Boards, their Clerks and Deputes should be trained in a manner similar to the 
training given to Justices of the Peace.  In particular they must be trained to 
assess evidence and to act in the interests of natural justice.  

(2) Surrender of licences should be able to be cured by transfer which would take 
effect immediately to prevent businesses being lost.  The procedure should be 
similar to that relating to temporary transfer under the Licensing (Scotland) Act 
1976 and subject to review within three months only if required in terms of the 5 
objectives, otherwise the transfer would become permanent.  

(3) The Sub Committee suggests that a sixth statutory licensing objective which 
would benefit the concerns of the licence trade and also benefit the economy 
namely ‘to secure the interests of tourism and/or business and/or to benefit the 
economy whether locally or nationwide.” 

The Society notes that in terms of Section 1 of the Bill, Scottish Ministers may by 
regulations make any provision which they consider will encourage or improve 
consistency in the exercise by regulators of regulatory functions. The above 
concerns are specifically submitted for inclusion in the next phase of this legislation. 

PART 1 – REGULATORY FUNCTIONS 
The regulation making power in this part is very broad and so the Society cannot 
comment fully on the provisions in the bill itself, as the detail will be contained in 
regulations. Consequently, the Society welcomes the fact that it is subject to the 
affirmative procedure in Parliament. 

That said, the Society broadly welcomes the provisions contained in Part 1 of the bill 
subject to specific comments below.   

Section 3 
Section 3(1) appears potentially to cause more problems than it would resolve. It 
requires a regulating authority to comply with the forthcoming subordinate legislation 
except where: - 
 “…The regulations impose on the regulator a requirement that conflicts with any 
other obligation imposed on the regulator by or under an enactment”. 

Given the many broadly-phrased statutory duties imposed on public authorities 
including for example the duty to foster climate change, or well being, or to survey for 
contaminated land, and not least those proposed in section 4 of this bill, it is 
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inevitable that these will on some interpretations fall into apparent conflict with the 
duty imposed by section 3(1).  Reconciling these various duties is becoming 
increasingly complicated and this could be used to justify non-compliance with the 
more precise provisions in the regulations. The Society questions whether this is 
really helpful to crisp interpretation. 

Section 4 
Section 4 imposes on regulators a very broad duty that: 
“In exercising its regulatory functions, each regulator must contribute to achieving 
sustainable economic growth, except to the extent that it would be inconsistent with 
the exercise of those functions to do so”.  

There are those who would argue that this is policy written into black letter law and 
who would question the extent to which that is worth doing. Purists would argue that 
the proper function of the law should be restricted to providing a framework for the 
delivery of policy, policy itself being formulated by government. The Society would 
not comment on a purely political policy in any event. However, regardless of the 
general political merits of this provision, there are two problems with the imposition of 
a general duty to contribute to ‘sustainable economic growth’. The first is the 
uncertainty of what this phrase means.  This exists both at the large scale (is it 
economically sustainable growth, or economic growth within the limits of ecological 
and social sustainability?); and then in ascertaining exactly what is meant once that 
issue is resolved.  For example it is striking that the draft Scottish Planning Policy, 
currently also under consultation, does not provide a clear definition but offers two 
far-ranging paragraphs on the topic.  It is unsatisfactory for legislation to impose a 
legal duty where there is so little clarity as to its meaning, regardless of the intention 
to provide guidance on the issue.   

Secondly, it is unclear what yet another duty on public bodies will achieve and how it 
is to fit with their other statutory duties.  This raises questions of legal enforceability 
and where that is in doubt, what it adds that clearly authorised policy guidance 
cannot.  

The underlying question in relation to the avoidance of burdens on commerce must 
be whether the imposition of this new duty actually contributes to better regulation or 
merely adds a further complication to process. If the duty is imposed, the failure to 
write it into decisions, difficult, as it is to apply, may only result in generating a further 
ground for appeal of the decision. 

Section 5 
The presence of a Code of Practice is not by itself enough to save the inherent 
uncertainty of the duty proposed as described above. However, the Society 
welcomes the fact that the making of the Code is subject to such open and inclusive 
procedural requirements. 

PART 3 - MISCELLANEOUS 
Section 40 – Marine licence applications, etc.: proceedings to question validity 
of decisions 
The Society has some difficulty in providing the Economy, Energy and Tourism 
Committee with practice based observations of the proposed reform to the Marine 
(Scotland) Act 2010 Appeal Provisions mainly because the system of marine 
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planning and marine consents introduced by the 2010 Act remains relatively 
untested, at least in the courts. 

The Society has had the benefit of sight of the remarks by the Lord President in 
respect of this amending measure, and would respectfully agree with his 
observations. It is clearly desirable for any major energy infrastructure development 
proposal that there should not be two different destinations for important challenges 
to the same proposal. We are a very long way away indeed from the one stop shop 
concept for our marine energy developments, but the existing situation must be 
addressed, and section 40 appears to do this.  

On the face of Section 40 the measure seeks to synchronise  the position with 
regard to an application where Scottish Ministers are considering, for example, an 
application for an offshore energy generation facility under the Electricity Act 1989 in 
tandem with an application under the Marine Scotland Act 2010. The Society notes 
that there have been a number of such applications already, which may have 
revealed the current anomaly. The proposal seeks to introduce a defined statutory 
appeal to be determined by the inner house of the Court of Session only. As the Lord 
President has explained, the court will then be able to deal with the two appeals 
together. The Society welcomes such synchronisation if it successfully leads to 
increased simplification of systems. If the Society might add the solicitor’s 
perspective, the reform may change the nature of the appeal and remove an 
opportunity for subordinate factual matters to be reviewed. The committee may wish 
to further consider the implications of this  

As previously stated above, the Society’s overall position is that the economic and 
environmental prosperity of Scotland would be best served by widespread 
simplification and synchronisation of all our environmental permits systems. This 
may require some investment by government in the expertise necessary to achieve 
what would be an important intellectual project ultimately in the interests both of 
efficient and effective environmental regulation and business friendly permitting 
regimes. 

The committee is respectfully reminded that a statutory appeal as will be introduced 
here will deal with challenges only on the question as to whether there is a legal 
defect in the process, and will not inquire in to the merits of the decision and will not 
revisit the factual underlay in the sense of determining the application. If a defect is 
found the court will remit the application back to the original decision maker. 

The Electricity Act 1989 deals largely with matters reserved, and there are protocols, 
which permit the ministers to take decisions under the Act. The competence of the 
Scottish parliament is restricted in any amendments it may make to the processes 
under the Electricity Act in any event. It is obviously expeditious to amend the Marine 
Scotland Act to suit. 

Marine licensing is dealt with for Scottish Ministers by Marine Scotland, a large and 
experienced civil service department, which deal with fisheries and other issues, 
most of which will be highly technical and scientific in nature. Marine Scotland  is a 
core department of the civil service and deals with inter alia Marine Scotland Act 
2010 consents, which include those for offshore energy consents. The Act provides 
for a Marine ‘planning’ process which is obviously just getting under way, so the 
marine licensing is not yet comparably ‘spatial’ in quite the sense in which planning 
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decisions for onshore windfarms are made, or at least, influenced.  In contrast, 
Scottish Ministers’ functions in respect of purely land based energy applications are 
dealt with by the Ministers’ energy consents unit based in Glasgow.  Both 
departments therefore have an extremely complex network of interwoven 
administrative tasks and environmental consent obligations, including tests under the 
respective legislation, environmental impact assessment, the Habitats Regulations, 
and many other detailed considerations, to observe consistently, co-ordinate and/or 
synchronise, to ensure mutual consistency of approach. The point is that in such 
situations it would be easy to make a mistake, which may have serious 
consequences for the validity of a complex technical application.  

It may be helpful to bear in mind that the ‘family’ of administrative law decisions to 
which Marine ct consents belong is probably best categorised under ‘environmental’, 
rather than ‘spatial planning’. This implies that marine consent issues will be 
dominated by technical, scientific, and engineering considerations rather than those 
of policy or judgement, such as one finds dominate spatial planning. Those familiar 
with the environmental regulation category are also familiar with a culture of 
compliance in the majority of applications, which SEPA very much values, and has 
previously alluded to in other places.   

This technical environmental quality and culture will correlate more with the 
regulatory work of SEPA on land, rather than with the work of our planning 
authorities, Scottish Natural Heritage, or Historic Scotland for example. The culture 
of compliance and solution based thinking which this type of system engenders is 
notable in that, despite the myriad of appeal mechanisms in the legislation, there 
tends not to be much in the way of appeal activity of any kind, whether appeals to 
the Scottish Government Department of Planning and Environmental Appeals 
(DPEA- is administered by non-legal Reporters on behalf of ministers who do deal 
with the merits of appeals referred to them) or appeals to the Sheriff courts, of which 
there are many examples throughout all environmental legislation. 

Because there are so few examples of appeals it is difficult to draw any firm 
conclusions about how effective the appeal system for environmental appeals 
actually is. 

One aspect of all environmental appeals which should be considered, further 
perhaps in another place, including in the context of the Marine Scotland Act 2010 or 
more widely   is the question of the capacity  of Scotland’s Sheriff courts to deal 
effectively with the underlying specialist or technical questions which would fall to 
them to determine where an environmental appeal question of any kind to be 
referred to them.  In this context, it should be understood many of the environmental 
permitting questions directed to the Sheriff courts are not in fact appeals purely on 
points of law as would be the case in the Court of Session but are actually examples 
of the many administrative decisions which, in theory, a Scottish Sheriff can make on 
behalf of government. Sheriffs by long tradition are given a variety of administrative 
decisions to make in their area, from authorising graveyards, providing for child 
protection, or permitting public processions, That is to say, in such situations, the law 
provides power to the Sheriff to apply himself or herself to the merits of the question 
and become the decision maker himself or herself.  This is in strong contrast to the 
purely judicial review function of the Court of Session sitting on a judicial review or 
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statutory appeal, which is always restricted to a point of law only and never upon the 
merits of the case. 

It is actually unclear whether the power of the sheriff prior to this proposed reform 
currently extends to questions under Section 29 of the Marine (Scotland) Act 2010.  
The Environmental Protection Licensing (Scotland) Regulations 2011, made under 
Section 29 provide that a Sheriff determining a marine licensing appeal may direct 
that Scottish Ministers grant a marine licence, and include the Sheriffs ability to 
specify upon which terms the licence should be granted.  The regulations do not 
provide precisely for the situation whereby Ministers may disagree with a Sheriff’s 
decision.  However, the conventional analysis would be that this is another 
administrative decision where the Sheriff may actually determine the merits of an 
application.  The Society would point out that if the locally based decision-making 
power of the sheriff is seen as an advantage, then this amendment to the 2010 Act 
appears to remove that possibility, which does not, in any event, appear in the 
Electricity Act 1989. 

Regrettably it is simply not possible to say whether the sheriff court is in fact an 
effective or efficient decision maker under the Marine Scotland Act 2010 because 
there have been no cases. However, if the marine licensing system is going to be 
technical in nature and dominated by a culture of compliance, it may be worth further 
consideration about retaining some elements of the power of the sheriff to determine 
some aspects of the appeal close to the ground in question restricting that power to 
technical details only, for example. 

Section 41 – Planning authorities’, functions: charges and fees 
The Society refers to its comments in response to the Scottish Government 
Consultation entitled “Better Regulation: Consultation on proposals for the Better 
Regulation Bill” and in particular to its answer at question 25 of that Consultation 
Paper. 

The Society does not believe that there should be a direct and draconian link of 
financial penalty between application fees and the performance of the Planning 
Authority. As regards the proposition that there should be power to remove or restrict 
funding available to underperforming planning authorities, the Society aligns itself 
with others who consider that this will be counterproductive. 

 It has to be considered that in some cases the reason for a planning service not 
achieving performance or processing targets may well be that there are simply not 
enough resources in place or that other pressing priorities have come into play 

The Society therefore respectfully suggests that consideration is given to the 
development prior remedies perhaps in liaison with COSLA, such as, for a task force 
of planners who could be deployed in support of a local authority with problems in 
order that backlogs are reduced and targets accordingly met. 

 It is suggested that simply removing the authorities’ resources and collapsing the 
application service would not help the development industry in the area, nor the 
wider community and that a more constructive approach, is required. 


