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SUBMISSION FROM THE FEDERATION OF SMALL BUSINESSES 

Introduction  

The FSB is Scotland’s largest direct-member business organisation, representing 
around 19,000 members. The FSB campaigns for an economic and social 
environment which allows small businesses to grow and prosper.  

We welcome the opportunity to submit comments on the Regulatory Reform Bill to 
the committee.  

Comments  

General principles  

While few businesses would claim to enjoy the process of complying with 
regulations, most appreciate the need for legislation to protect people and the 
environment from harm and to prevent irresponsible and unscrupulous trading. But, 
when it begins to look as though business owners’ time and money is being spent on 
box ticking with no clear benefit, they become frustrated.  

In a recent survey asking about the impact of regulation on their business, just under 
half (45%) of Scottish members indicated that the cost of complying with regulation 
had increased over the previous year, while just under a third (29%) felt the time 
taken to comply had increased. 51% indicated that the most challenging aspect of 
regulation was interpreting which regulations applied to their business, closely 
followed by 50% who felt the sheer time dealing with it was most demanding.  

As a result, we believe that more could be done to reduce the cost and time 
difficulties experienced by small businesses, as well ensuring regulators behave in a 
way consistent with the principles of better regulation. Ultimately, this makes it easier 
for businesses to comply with regulation and allows them to spend more time 
focusing on growing the business.  

Last year, we published a report setting out how some aspects of Scottish regulation 
could be improved, specifically examining local regulation.1 In many instances this 
highlighted the need for better processes within councils. It also highlighted the need 
for closer working between councils, as well as the need for better national co-
ordination of local regulatory activity.  

We are pleased that the Bill addresses a number of these points.  

Lastly, we recognise that our report and subsequent submissions refer to a number 
of examples of unhelpful behaviour and criticise current approaches to local 
regulation by both national and local government. Nevertheless, it is worth 
highlighting that most small businesses find frontline officers, for example, from 
Environmental Health or Trading Standards, to be generally helpful and supportive to 
their business and value the advice delivered by officers. We believe that working 
constructively with regulators to ensure a better co-ordinated, advisory approach 
across Scotland is the best way to achieve compliance.  

                                            
1
 FSB Scotland, Local regulation – the case for change, 2012 
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Part 1: Regulatory Functions  

Improving consistency  

As outlined in the Scottish Government’s consultation document, the Regulatory 
Review Group (RRG) has identified inconsistency as a recurring theme during the 
course of its work. The FSB has also come across this problem, particularly in 
relation local interpretation and implementation of national regulations. Our report 
recommended that:  

“To end the practice of unnecessary duplication of effort by local authorities 
implementing new regulations, there should be a presumption in favour of a single, 
national approach. This could be assisted by the development of template or model 
regulations.”2  

Consistency is identified as one of the five key principles of better regulation. It refers 
to the consistent application of regulations so that businesses can more easily 
understand regulatory requirements. Consistent application of regulation has to be 
balanced with the other four principles; proportionate, targeted, transparent and 
accountable.  

The correct regulatory balance recognises that, for example, some inconsistency is 
appropriate in order to achieve proportionate regulation. This might be demonstrated 
by the difference in opening hours for licensed premises in a city centre compared to 
a small town.  

However, inconsistent approaches do not achieve this balance when they apparently 
exist for no particular policy reason. In our view, none of the cases of inconsistency 
identified by the FSB and the RRG are due to responding to local circumstances. 3  

Instead, they usually relate to different interpretation of regulations and different 
processes and paperwork. Often they occur simply because of different custom and 
practice in individual local authorities.  

The RRG review of implementation of the Licensing (Scotland) Act 2005 identified 
particular problems with inconsistency.3 The recently published RRG review of the 
Knife Dealer’s Licensing Scheme also highlights problems of inconsistency. For 
example, differences in the definition of a ‘non-domestic knife’ and differences in 
conditions applied such as acceptable proof of age.4 In addition, Part 3 of the Bill 
concerning Street Trader’s licensing specifically addresses the problem of different 
requirements by different authorities for a mobile food van operating across more 
than one area. Additional examples of inconsistency reported by FSB members are 
included as an annex to this submission.  

In our view, one agreed approach would make it easier for businesses – large and 
small – to understand how to comply with regulation, regardless of which local 
authority area they were in.  

                                            
2
 ibid 

3
 Regulatory Review Group, Review of the Licensing (Scotland) Act 2005, 2010   

4
 Regulatory Review Group, Review of the Knife Dealer’s Licensing Scheme, 2013   
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Despite good work by professional organisations and individual officers to share 
information and best practice, ultimately many councils have developed their own 
approach to regulation. There have been attempts to address individual differences 
but doing these retrospectively is time-consuming and disruptive.5 The recent Audit 
Scotland report on trading standards and food safety highlighted the precarious 
nature of some current joint working:  

“A number of these joint working arrangements are informal; they do not have written 
agreements, and they depend on councils voluntarily contributing their share of 
expertise, staff time or other resources.”6 

Where appropriate, opting for a national approach at the outset would be simpler.  

There is precedent for greater coordination of locally-regulated activities. For 
example, the Food Standards Agency works with local authorities and professional 
bodies through the Scottish Food Standards Enforcement Liaison Committee 
(SFELC) to identify national priorities, set national standards through a code of 
practice and provide information and guidance for enforcement work. Last year the 
Scottish Government also published a document on good practice in relation to 
licensing taxi and private hire cars, setting out various areas of licensing taxis where 
certain approaches and standards would be considered helpful.7 

Time spent unnecessarily having to clarify advice, or costs associated with 
applications which may not be necessary, not only eats away at precious time from a 
small business owner but makes additional work for regulators. Neither is helpful 
when resources are stretched and our shared focus should be on returning our 
economy to growth. We therefore wholeheartedly support the Scottish Government’s 
proposal to adopt a new approach.  

Duty to contribute to sustainable economic growth  

The Scottish Government has outlined its commitment to creating a supportive 
business environment, thereby making it easier to do business in Scotland. In this 
context we believe it is sensible to consider the role played by regulators in creating 
this environment.  

A duty to contribute to sustainable economic growth could provide stronger focus on 
improving how regulators interact with businesses, with the aim of facilitating 
compliant growth. In our view, such a duty could best be met by regulators 
demonstrating, both at a strategic and operational level, that they have integrated the 
principles of better regulation into their regulatory functions. For example, we would 
encourage councils to develop better regulation plans. This would enable them to 
better co-ordinate action across a range of regulatory functions. More generally, 
regulators might demonstrate this through the following practices:  

                                            
5
 Following the RRG’s report on the Licensing Act a working group was established to address some 

of the identified problems, notably in relation to the use of standard application forms. This good work 
is resource-intensive and progress relies to a large extent on the good will of individual officers.   
6
 p19, Audit Scotland, Protecting Consumers, 2013   

7
 Taxi and private hire car licensing: best practice guidance for local authorities, 2nd edition, the 

Scottish Government, April 2012   



4 

 

 Provision of clear, up to date, guidance to businesses on requirements  

 Payment of regulator fees flexibly to support cashflow  

 Advance booking of routine inspections to enable sufficient staff cover  

 Establishing a single source for advice ‘one stop shop’ approach  

 Training (through secondment/visits) of frontline staff to small businesses  

The code of practice referred to in the Bill should help provide more detail about how 
the duty will work in practice. The code could also help provide guidance on how 
such a duty would interact with other requirements and duties placed on regulators.  

We recognise the risk of placing further reporting burdens on local authorities at a 
time when resources are stretched. Nevertheless, we would welcome further 
dialogue with the Scottish Government and regulators about how compliance with 
the duty could be monitored.  

Part 3: Miscellaneous  

Planning fees  

The FSB raised several concerns about conferring powers on ministers to vary fees 
in its response to the planning fees consultation in June 2012. These concerns were 
raised in the context of how the vast majority of our members would interact with the 
planning system.  

As a rule, small businesses rarely interact with the system and do so for one-off 
developments. Their plans tend not to be as flexible in terms of location as those of 
large developers. If they want to extend their business premises, or build a small 
housing development, for example, the likelihood is that the location has already 
been fixed before plans come to application. They would therefore not be at liberty to 
review different authorities’ performance and decide where to site their development. 
Variation in fees depending on performance therefore has the potential to 
disadvantage local businesses either because of performance issues or because of 
higher fees. The FSB does not support this type of inconsistency.  

In relation to the specific proposal our concerns were as follows:  

Firstly, the original planning fees consultation indicated that fee variation for poorly 
performing authorities would very much be used a last resort. Support and guidance 
for poorly performing authorities should be the priority. Should this provision ever be 
used by Ministers the FSB is concerned that varying fee levels across the Scottish 
Planning System may have several adverse effects:  

 on poorly performing authorities, which risk falling further behind required 
standards;  

 on applicants who will be faced with inconsistent fee rates in different parts of 
the country; and, potentially  

 on how and where development takes place in Scotland.  

Secondly, the purpose of ministerial monitoring of planning authorities and any 
eventual intervention is to hold the planning system accountable to the Scottish 
Government. It does nothing to address the impact of poor performance on individual 
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applicants. It is therefore illogical for the intervention to have an effect on future 
applicants’ experience of the system.  

The FSB would prefer a system where ministers monitor performance as proposed 
but impose a different sanction on authorities that continue to fail to perform 
adequately without varying the fees paid by applicants.  

Finally, while the performance framework has done much to define good planning 
practice and quality service, it remains unclear at what point performance would be 
deemed to fall below expected levels or indeed whether this would be relative to 
other authorities or based on a basic service-level expectation. This does little to 
instil confidence in users of the system that it is being fairly and equitably monitored.  

Street traders’ licensing for mobile food businesses  

As discussed above, the proposal in the Bill addresses inconsistency in one aspect 
of regulating mobile food businesses. The consultation document outlined the 
investigation of the issue, including the range of inconsistencies uncovered.  

We welcome the sensible suggestion to move to a system with each authority 
recognising a certificate of compliance issued in the home authority of the business. 
This would not, as we understand it, detract from the ability of an authority to inspect 
a business operating in a particular area.  

 
Federation of Small Businesses 
6 June 2013
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Annex A 

Examples of regulatory problems relating to inconsistency reported by FSB 
Scotland members  

Case study 1  

“x is a hardware shop in council A. We sell various types of knives to the public and 
trade customers.  

I was asked to take out a licence to sell knives by the council. It cost £120 for 3 
years. We also have to keep a record of all non domestic knife sales in a book. We 
have to take a name and address of the person and ask for ID. The problem is that 
not everyone has been asked to do the same thing.  

It is all to do with the interpretation of the conditions. In particular the word 
“domestic”.  

A builder can come into my shop and ask for Stanley blades, which are kept behind 
the counter and are in pre packs. I have to ask him for ID and take down details 
etc....That same builder can go into B&Q in neighbouring council B and council C 
and remove from the shelf the same blades, go and pay for them and not have to 
give any ID to the person behind the counter. Why am I being penalised by having to 
pay for a licence that others don’t have to pay for and to add insult to injury my 
customers are penalised having to hand over ID and have their name taken down as 
if they were under suspicion.”  
Hardware store, north east Scotland  

Case study 2  

“I run a chain of day spas and beauty salons. I have had three visits from 
environmental health officers in as many months in three different Scottish cities.  

One city’s council said we had to register as a food business because we serve tea 
and coffee to our clients! When we asked them to tell us under what particular 
regulation they were saying this, they couldn't answer and then came back and said 
they were mistaken. In another city, the environmental health officer said we needed 
a public entertainment licence at a cost of over £2k per annum, but again when 
asked under what regulation this was required they couldn't answer.  

These visits have taken up a vast amount of management time and effort for 
inaccurate and misleading issues from the council officers. This does not help small 
businesses like ours and costs a lot of time and effort that could be used in 
concentrating on our business and growing employment.  

If officers are going out to small businesses, I think they should be provided training 
on dealing with small businesses and not be wasting our time with ridiculous 
regulation that doesn't even apply to us. I wonder how many businesses they go 
round saying these things, who don't question the advice given and end up 
complying needlessly for licences or regulations that don't even apply.”  
Day spa chain, city locations  
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Case study 3  

“I have held a licence for body piercing under council A for 4 years now but have 
recently been encountering problems whilst trying to expand my business into mobile 
territory. I would like to expand further afield as well which would involve applying to 
each individual district council in which I would like to work.  

However, due to certain laws this is very problematic as each council will have 
completely different rules and regulations. I find this very frustrating.”  
Body piercing studio, south of Scotland  

Case study 4  

“We operate two mobile fish and chip vans...initially we operated only in council A 
but last year expanded with a second vehicle. To function we are required to have 
street traders licences, both in council A and separate ones for council B (at a 
separate cost).  

Each council has different restrictions on the licence, like the time you are allowed to 
stop in each area. If you speak with individuals at the licensing offices they differ as 
to who needs a licence, some say the person trading, that is the person actually 
handing the food over, others will say best if everybody has one (easy when you 
don’t have to pay for them)... We also have council C, they also have completely 
different rules and contacting them they seem reluctant to encourage business.”  
Mobile fish and chips, north east Scotland  

Case study 5  

“Lettings is a very legislative business and seems to be getting more and more 
legislation with more rules and regulations making our job very difficult to maintain.  

I have property in various areas throughout Scotland and each council does work 
ever so slightly differently, why, I would like to know!”  
Letting agency, Edinburgh 

 


