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 5 September 2013 
 
 
 
Dear Rob 
 
 
REGULATORY REFORM (SCOTLAND) BILL AT STAGE 1 
 
I would like to take this opportunity to thank the Committee for its report on the 
Regulatory Reform (Scotland) Bill.   I welcome this very positive report which 
acknowledges the benefits leading from the proposed legislation, the support for the 
policy intention and the new powers for SEPA. 
 
My officials and I also greatly welcome the ongoing and constructive dialogue with 
the Committee and the valuable input provided by Committee members, witnesses 
and other stakeholders during evidence sessions.  Whilst, as your report identifies, 
there were some questions around specific points, there was overarching support for 
the intended better environmental regulation outcomes. 
 
The Scottish Government remains committed to maintaining this high level of 
stakeholder engagement and to listening and acting on the views received.  Along 
with SEPA and Crown Office, Procurator Fiscal Service (COPFS) we jointly hosted a 
workshop on 11 June 2013 to consider the enforcement measures in the Bill in more 
detail (for details and outcomes please see our better environmental regulation 
homepage).  This is the first in a series of better environmental regulation workshops 
that will run in the months ahead.  
 
As regards the Committee’s report itself, this raised a number of points and 
recommendations for Part 2 on Environmental Regulation some of which I would like 
to take this opportunity to address:  
 

http://www.scotland.gov.uk/Topics/Environment/waste-and-pollution/BER
http://www.scotland.gov.uk/Topics/Environment/waste-and-pollution/BER
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Section 28 - Publicity Orders 
 
I welcome the Committee’s support for the introduction of publicity orders as an 
additional sentencing power for criminal courts.  As I stated during the evidence 
session, the decision as to whether such an order would be issued will be for courts 
to decide.  Responding to views raised in consultation, clear guidance as to the use 
of publicity orders, and other new sentencing options will, however, be provided for 
courts to assist them in making such decisions.    
 
Section 38 – Sustainable Economic Growth and Sustainable Development 
 
During the evidence sessions, we discussed in detail the respective merits of 
reference to “sustainable economic growth” versus “sustainable development” in the 
Bill and whether there was scope for including definitions of these terms in the 
legislation.  I note the Committee’s recommendations on these points in its report 
principally relating to the provisions in Part 1 of the Bill.   
 
The Scottish Government defines sustainable economic growth as “building a 
dynamic and growing economy that will provide prosperity and opportunities for all, 
while ensuring that future generations can enjoy a better quality of life too”.  This can 
be viewed on the Scottish Parliament’s website in answer to written PQ S4W-10994 
by the Cabinet Secretary for Finance, Employment and Sustainable Growth John 
Swinney on 20 November 2012.  The intention of the duty on regulators to contribute 
to sustainable economic growth is to provide transparency and promote a broad and 
deep alignment with the Scottish Government’s purpose.  The Scottish 
Government's commitment to sustainable development is reflected in its purpose of 
creating a more successful country, with opportunities for all of Scotland to flourish 
through increasing sustainable economic growth.  As the Performance Framework 
identifies, solidarity, cohesion and sustainability are key drivers of sustainable 
economic growth, and improving the social, health, environmental and economic 
opportunities for all of Scotland is key to maximising the nation's economic potential. 
 
I would like to reiterate that the duty, where it applies, does not prioritise sustainable 
economic growth over other regulatory objectives identified.  Regulators themselves 
need to determine an appropriate balance, as many of them, including SNH and 
SEPA, already do.  In addition, the duty to contribute to sustainable economic growth 
does not replace the duties that regulatory bodies, such as SEPA, have as regards 
sustainable development.  In view of these points, I believe it is right and proper that 
the reference to sustainable economic growth be retained in the Bill. 
 
I remain unconvinced that there is a compelling case or need for the inclusion of 
detailed definitions of sustainable economic growth and sustainable development 
(not least because the Bill does not actually use this term other than in reference to 
other legislation) in the Bill.  As we already have broad but clear definitions for these 
terms, our intention is to provide these in guidance.  This practice is not uncommon.  
For example, both the Environment Act 1995 and the Planning etc (Scotland) Act 
2006 include reference to sustainable development.  However, neither contains a 
definition of the term, with both Acts giving Ministers the ability to issue guidance.  
The Scottish Government recently consulted on the draft Scottish planning policy 
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which included guidance on sustainable development.  In response to stakeholder 
wishes, expressed during consultation on the Regulatory Reform (Scotland) Bill, the 
requirement for Ministers to give SEPA guidance on sustainable development will 
remain in legislation.  In addition, as you are aware, the intention is that the duty on 
sustainable economic growth will be clarified via a statutory code of practice for 
regulators. 
 
Rather than looking at definitions of sustainable development, recent discussions at 
domestic (for example at the Sustainable Development Research Network workshop 
in Edinburgh on 30 April 2013) and international level (for example at Environment 
Council in Luxembourg on 18 June 2013 as outlined in my letter to the committee the 
following day; and also in points raised by EU Commissioner for Environment Janez 
Potočnik in his evidence to the committee on 20 June 2013) have instead focussed 
on embedding and mainstreaming the principles in government and society.  This is 
a key objective of the better environmental regulation programme. 
 
Scottish Natural Heritage 
 
With reference to the committee’s comments on the new general purpose for SEPA 
as provided for by Section 38 of the Bill and extending similar provision to SNH, I 
believe the provisions in Part 1 of the Bill do not make this necessary.  The position 
of SNH is very similar to that of SEPA in that they already consider their role in 
delivering the Government’s purpose.  The Natural Heritage (Scotland) Act 1991 
places SNH under a duty to “take such account as may be appropriate in the 
circumstances of….the need for social and economic development in Scotland or 
any part of Scotland”.  Under the provisions introduced by Part 1 SNH will also in 
future consider the new duty in the context of their wider contribution to delivering the 
Government’s purpose.  Unlike SNH, SEPA had never been provided with a 
statutory purpose and this Bill has provided a useful opportunity to fill this gap. 
 
The natural assets that SNH works to conserve and enhance are integral to 
sustainable economic growth.  However, like SEPA and as you heard in evidence 
from representatives from both bodies, the provisions in the Bill place a duty on 
regulators to exercise their functions in a way that contributes to sustainable 
economic growth only to the extent that it would be consistent with the exercise of 
their regulatory functions to do so. 
 
Other 
 
There are a number of other aspects of the Committee’s report where it may be 
helpful for me to provide additional detail, to further clarify the policy intention or to 
address inaccuracies: 
 

 Paragraph 113 – This paragraph states that the nature of the offence and 
whether or not criminal intent was involved will be taken into consideration 
when determining the balance of probabilities.  It is perhaps more accurate to 
say that the nature of the offence and whether or not criminal intent was 
involved will be taken into consideration when deciding whether or not to refer 
the case to the Procurator Fiscal, rather than the standard of evidence. 
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 Para 117 - In terms of the point raised by RSPB on coal restoration and bonds 
you will be interested to note that the Minister for Energy, Enterprise and 
Tourism is leading the Scottish Opencast Coal Task Force1 which brings to 
the table the complete range of interests concerning the future of the industry, 
the communities it affects and the matters concerning the legacy of 
unrestored sites which require to be resolved.  As part of this a restoration 
bonds working group chaired by Professor Russel Griggs (also chair of the 
independent Regulatory Review Group) with energy and planning policy 
officials and the coalfield planning authorities has been working since last 
October to investigate the ways in which financial guarantees are secured and 
the reasons why they have in some cases been ineffective.  Site restoration 
is, as you know, a key requirement of the planning consent issued for each 
opencast coal site.  Financial guarantees take many forms and it is this field 
that the group has been working to clarify, in order to inform the Task Force’s 
work.  It is expected that both the working group and the Task Force will meet 
again in the autumn ahead of further action by Scottish Ministers.  As noted 
briefly by Dr Burgess in evidence to the Committee, as well as the bonds 
described above which are part of the planning regime, SEPA already has 
powers in relation to waste management facilities such as landfills to require 
adequate financial provision to be in place to ensure that obligations arising 
from permits are met and closure procedures are followed.  The Bill will allow 
this to apply more generally to environmental activities that may be regulated 
under section 10. As drafted, this is an adjunct to the “fit and proper person” 
test – we are considering whether the power to require financial provision 
should be clarified. 

 

 Paragraph 123 – A drafting point, this paragraph states that a cap of £40,000 
is to be applied in relation to fixed monetary penalties, which is not correct. A 
cap of up to £2,500 is to be applied in relation to fixed monetary penalties and 
a cap of up to £40,000 is to be applied in relation to variable monetary 
penalties.  

 

 Paragraph 124 – The final sentence of this paragraph states that where there 
is serious criminal intent the case should not be heard through summary 
procedure ‘but instead should be heard in full in the criminal courts then the 
court could impose a more severe penalty’.  This should say ‘but instead 
should be heard on indictment (or solemn procedure) in the criminal courts 
then a court could impose a more severe penalty’. 

 

 Paragraph 147 - While it is true in general that vicarious liability reverses the 
principle of Scots criminal law requiring intent to convict a person of a criminal 
offence, in the context of environmental offences these are of course strict 
liability in the sense that no criminal intent is required to convict a person of 
those offences. 
 

                                            
1
 http://www.scotland.gov.uk/News/Releases/2014/07/coal-taskforce01072013 
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 Paragraphs 37 and 165 – I have raised these points with the Minister for 
Parliamentary Business Joe Fitzpatrick and we have agreed that they will be 
fed into the current review of the Scottish Government’s guidance for Bill 
teams. 
 

The Minister for Energy, Enterprise and Tourism Fergus Ewing intends to respond 
directly to the Committee on the points raised in relation to Part 1 of the Bill on 
Regulatory Functions. 
 
I hope this response is helpful and my officials and I would be pleased to provide any 
further information or clarification that the Committee may require. 
 
I am copying this letter to the Convenor of the Economy, Energy and Tourism 
Committee given their designated lead on the Regulatory Reform (Scotland) Bill.  
 
Kindest regards 
 
 
 
 
 
 
PAUL WHEELHOUSE 
 


