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Dear Convener

REGULATORY REFORM (SCOTLAND) BILL - STAGE 1 REPORT

I would like to thank the Committee for its report on the delegated powers provisions in the
Regulatory Reform (Scotland) Bill.

The report raises a number of points and recommendations on scrutiny procedures which I
and my officials have considered again at length. I would like to take the opportunity to
address these and set out how we currently view these issues.

The issue of scrutiny procedures is a significant one for a Bill such as this where the
enabling powers are broad. However, I would like to take the opportunity to remind the
Committee of the evidence of Dr George Burgess (at columns 943-946 and 948 Official
Report, 28 May 2013) where he explained that this type of approach to legislating for
environmental regulation is not unusual. The trend in both the UK and Scottish Parliaments
has been to provide broad enabling powers under a Bill, with a schedule which provides the
detail on what can be done using the Bill (see Pollution Prevention and Control Act 1999
(PPC Act) and Water Environment and Water Services (Scotland) Act 2003).

Super-Affirmative Procedure

Before I respond to the specific recommendations on the parts of the Bill I would like to make
some general points on "super-affirmative" procedure, which is proposed by the Committee
as the form of Parliamentary procedure to scrutinise the more significant sets of regulations
made under sections 1 (as read with section 2) and 10 of the Bill. Whilst I do not have any
objections to the principle of "super-affirmative" I remain unconvinced that it is necessary for
the provisions in, and principles behind, this Bill.
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Whilst these enabling powers are broad, they are bounded by the terms of sections 1, 2 and
10, and the purposes in schedule 2, respectively and are not unusual, as per my opening
comments above. I understand that "super-affirmative" procedure was used in the Public
Services Reform (Scotland) Act 2010 but the powers taken in that Act are much more
extensive than the powers set out in this Bill.

In the cases of the water environment and pollution control the approach is already one of
making regulations under broad enabling powers. In the case of waste regulation most of
the law required to implement waste directives is made under the PPC Act powers or the
European Communities Act 1972 powers under either negative or affirmative powers. In this
area, although the Environment Protection Act 1990 is still in force, primary legislation is not
used to implement directives. It is also worth noting that in relation to radioactive waste and
substances regulation the powers within the PPC Act are wide enough already to repeal and
reimplement the Radioactive Substances Act 1993. This isthe approach that has been
taken in relation to radioactive waste and substances regulation in England and Wales under
the Environmental Permitting (England and Wales) Regulations 2010.

Part 1

Section 2(7)

The Committee has recommended that directions modifying how the regulations apply to a
regulator must be published on being made. The provisions within section 2(7) of the Bill
enable account to be taken of any compelling case for variation should exceptional local
circumstances merit it - respecting the value which can be attached to local flexibility. Any
decision would be subject to detailed consideration of the case presented and should
Ministers direct a variation, this would be published. The Scottish Government will lodge an
amendment to provide for publication.

Sections 4 and 5

With regard to the recommendation on the publication of section 4 guidance and the section
5 Code of Practice, the principal and most comprehensive document for regulators will be
the Code of Practice issued under section 5 which will be subject to Parliamentary scrutiny.
The power in subsection (2) of section 4 enables the Scottish Ministers to give additional and
more specific guidance to regulators with respect to the carrying out of the economic duty,
and subsection (3) requires regulators to have regard to it. The guidance can be in any form
but it would be supplementary to any relevant material within a Code of Practice issued
under section 5. Unlike the Code, guidance under section 4 can (under present drafting of
the Bill) be issued without being approved in draft by the Parliament. This therefore provides
flexibility to quickly adjust or supplement guidance which is specific to the duty, for example
in response to a specific request from a regulator. In the interests of openness and
transparency, the Code of Practice and any guidance would be published on issue and when
any revisions are made. Amendments to provide for this will be lodged by the Scottish
Government.
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Part 2

Procedure for Regulations under Section 10

I note that the matter is complex and the Scottish Government is giving consideration to the
matters raised and how they could best be addressed.

Section 39

With regard to the point on whether it is wholly clear in the Bill that only offences related to
those environmental activities could competently be specified as "relevant offences" under
section 39, I would emphasise that the purposes of any order in which "relevant offences"
will be set are the purposes of Part 2 of the Bill, namely environmental regulation, and it is
not intended that "relevant offences" in respect of which SEPA may issue fixed or variable
monetary penalties, for example, or offences where the courts will have additional
sentencing options or to which vicarious liability provision will apply, will include offences
relating to non-environmental activities ..

Part 3

Section 41

The Scottish Government acknowledges that when section 252 of the Town and Country
Planning (Scotland) Act 1997 was amended by the Planning (Scotland) Act 2006 the policy
position was that fees regulations should be subject to affirmative procedure. The exception
to this was that regulations making amendments to fees consequential upon changes in the
cost of living, in the retail prices index or in an inflation index or making provision specifying
the person by whom the calculation is to be made were to be subject to the negative
procedure. The policy position has since changed and the Government is now of the view
that the negative procedure provides the appropriate level of scrutiny for all planning fees
regulations, as it does for a significant number of fees regulations. The planning fees
regulations would still be subject to parliamentary scrutiny and anyone who has concerns
about any of the provisions will be able to lodge a motion to annul.

The Scottish Government refers the Committee to its response to the Subordinate
Legislation Committee's letter of 7 May 2013 where it indicated that it is usual for SSls which
set fees to be subject to negative procedure and gave a number of examples.

To expand on that point, 28 asps with power to make subordinate legislation which sets fees
have been enacted since the beginning of 2006. There were 26 instances of fee making
powers which were subject to negative procedure, 9 of fee making powers which were
subject to affirmative procedure and one of a fee making power which was subject to
affirmative procedure the first time it was used and thereafter to negative procedure.

Of the instruments subject to negative procedure, the Scottish Government acknowledges
that some of the fees are for relatively minor activities or for a single activity. However, some
of those fees are for activities of greater significance or importance. For example under
section 25 of the Marine (Scotland) Act 2010 Scottish Ministers can make negative
procedure regulations setting the fees for applications submitted under the marine licensing
scheme. Further, under section 4 of the Transport and Works (Scotland) Act 2007,
subordinate legislation setting fees payable for applications for the construction of railways,
tramways and canals was subject to affirmative procedure the first time it was exercised but
to negative procedure thereafter (so the first instrument could be replaced in its entirety by a
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negative procedure instrument). As stated in our response to the SLC's letter of 7 May 2013,
regulations made under section 56 of the Finance Act 1973 prescribing fees chargeable by
Scottish Ministers regarding implementation of EU obligations are subjectto negative
procedure.

The Scottish Government's position is that subjecting planning fees regulations to negative
procedure would provide an adequate level of parliamentary scrutiny and would be in line
with other fee setting powers.

Part 4

Sections 44 and 45

With regard to the point on scrutiny of the power to make incidental, supplemental,
consequential etc. provision, this type of power is required to make subordinate legislation
which is directly connected with the legislation that it seeks to supplement or in respect of
which it is incidental or consequential. The provision is not uncertain in scope as it is limited
by the scope of the provisions being supplemented etc.

Schedule 2, paragraph 22(1 )(b)

We note the Committee's concerns in the report around why this power is needed and
whether it is duplication.

Our position remains that this is a common sense provision aligning domestic and EU
powers so that all the necessary provision can be made under one set of enabling powers.
This reflects the evidence given by Dr George Burgess (column 949 Official Report 28 May
2013). It is also not a new power we are taking as there is a similar power in PPC Act and
Water Environment and Water Services (Scotland) Act 2003 to allow provisions to be made
under one set of regulations.

I hope this response is helpful and my officials and I would be happy to provide any further
information or clarification that the Committee may require.

I am copying this letter to the Conveners of the Economy, Energy and Tourism and Rural
Affairs, Climate Change and Environment Committees given their interest in the Bill.

I

JOHN SWINNEY
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