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I am due to appear before the Committee on 11 September to discuss the Regulatory 
Reform (Scotland) Bill and thought you might welcome a letter setting out recent relevant 
developments and also my thinking on themes which emerged from evidence received by 
EET committee, in the Stage 1 Report from the RACCE Committee and the letter from the 
Finance Committee. 
 
Regulations to encourage and improve regulatory consistency 
 
Sections 1 and 2 of the Bill are intended to expand the Better Regulation toolkit and allow a 
consistent national approach to be taken, where justified.  As you know, there has been a 
great deal of collaborative work with COSLA on this policy concept as I recognise the validity 
and value of local decisions in most contexts.  We have, in principle, agreed a Memorandum 
of Understanding with COSLA setting out how we would work together to use these new 
powers, and the response from local authorities has been very positive. 
 
Economic duty and code of practice 
 
I note that the RACCE Committee report on the Bill recommended that a definition of 
sustainable economic growth should be brought forward as a stage 2 amendment, and also 
highlighted some stakeholder concerns about the interaction between the proposed 
economic duty and other statutory responsibilities.  In terms of the former I recognise of 
course that the term sustainable development has been in play in environmental contexts for 
some considerable time, with the result that it is a concept which many feel better able to 
define and understand.  Sustainable development is integral to the Scottish Government's 
overall Purpose: to focus government and public services on creating a more successful 
country, with opportunities for all of Scotland to flourish, through increasing sustainable 
economic growth.  This Government remains committed to sustainable development as 
defined in the 2005 UK shared framework, ‘One future, different paths.’  The fundamental 
principle of sustainable development is that it integrates economic, social and environmental 
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objectives.  This principle is reflected in both the Scottish Government’s definition of 
sustainable economic growth and in the five guiding principles set out in the UK shared 
framework for sustainable development.  
 
Sustainable economic growth is at the core of the Government’s Purpose and means 
“building a dynamic and growing economy that will provide prosperity and opportunities for 
all, while ensuring that future generations can enjoy a better quality of life too”. 
 
I should stress that the rationale for the economic duty element of Part 1 of the Bill is to 
promote greater regulatory consistency by imposing a statutory duty in relation to 
sustainable economic growth, empowering regulators to align their activities and approach 
with the Government’s Purpose.  That proposed duty will sit alongside, and certainly not 
override, their existing duties.  This is a key point.  The difference is that there will be an 
imperative to include economic factors appropriately in future decisions.  Of course we are 
aware that local government does take its role in relation to local economic development 
seriously, and that the provison of this Bill should further clarify the importance of giving due 
consideration to these matters.  I believe strongly that we must build on that existing good 
practice to drive further performance improvements and promote consistency.  Section 5 of 
the Bill therefore gives Scottish Ministers the powers to issue a code of practice, linking the 
proposed economic duty to statutory guidance which provides clarification on the 
practicalities of determining an appropriate balance between economic and other regulator-
specific objectives.  We believe that any such Code of Practice must be developed by 
regulators and stakeholders and a short-life group is progressing the development of a draft 
Code for consultation later this year. 
 
The proposed Code will apply to all regulators listed in schedule 1 – and will not be specific 
to any particular regulator.  It is not intended to circumvent or replace other codes of practice, 
or the powers to do so.  Indeed, by developing this Code in an open and collaborative way, 
involving regulators and other stakeholders, the intention is for it to complement detailed and 
subject-specific codes which already exist. 
 
With my colleague Derek Mackay, Minister for Local Government and Planning, I have 
considered the evidence provided by stakeholders, and also in response to the view of the 
Committee, that it is not clear-cut whether section 4 as currently drafted would apply to 
planning functions.  We share a clear understanding that sustainable economic growth is 
already an established element of planning policy and practice.  We are taking forward the 
important role our planning system has to play in contributing to sustainable economic 
growth through a revision to Scottish Planning Policy (SPP).  The SPP will be implemented 
through updated development plans and decisions on individual planning applications being 
made in accordance with those plans unless material considerations indicate otherwise.  The 
forthcoming NPF3 also reflects the revised SPP.  This established framework ensures 
balanced decision making by planning authorities with sustainable economic growth properly 
taken account of alongside other policy objectives. 
 
As you may be aware the Planning Reform: Next Steps programme is also making 
improvements to the planning service so that it fully supports economic recovery.  It is doing 
this through promoting the plan-led system, driving improved performance, simplifying and 
streamlining the system and a stronger focus on delivery. 
 
As such, we are minded to bring forward a Stage 2 amendment that will make it clear that 
the planning functions of a local authority are not subject to the proposed duty to contribute 
to sustainable economic growth. 
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Primary Authority 
 
The Consultation on Primary Authority Arrangements relating to the Devolved Regulatory 
Responsibilities of Local Authorities in Scotland closed on 23 August.  We are currently 
working on a detailed analysis of the 42 responses received and I shall provide a separate 
written update on that in due course.  
 
Planning Authorities’ Functions:  Charges and Fees 
 
The Finance Committee’s letter to you of 19 June highlighted a number of concerns raised 
by COSLA in relation to the proposals for charges and fees.  The Annex to this letter 
responds to those specific points. 
 
I trust this is helpful, and look forward to providing additional detail on 11 September. 
 
I am copying this letter to the Convener of the Finance Committee, and the Minister for Local 
Government and Planning. 
 
 
 
 
 
 
 
 

FERGUS EWING 
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ANNEX 
 
Planning authorities’ functions; charges and fees 
 
Response to concerns regarding S41 of the Regulatory Reform (Scotland) Bill  
 
There is no definition of good or bad performance  
 

The High Level Group on Planning Performance, which the Minister for Local Government 
and Planning chairs jointly with Councillor Stephen Hagan, COSLA spokesperson on 
Development, Economy and Sustainability, has identified a set of Performance Markers 
which are attached.  These Performance Markers derive from key features of the Planning 
Performance Framework, which was developed by local government and the Scottish 
Government and introduced last year. 

As the Performance Markers paper indicates, a wide assessment of performance will be 
undertaken, looking at service standards across the range of planning functions and 
reflecting aspects of service quality valued in a high-performing planning authority.  Speed of 
decision-making will always be an important measure of planning performance – but it is 
certainly not the only measure, as clearly identified through the Planning Performance 
Framework.  For example, development plans are at the heart of our planning system and I 
want to make sure these are always up-to-date and relevant; while planning processes and 
the costs that can be associated with them must be proportionate.  These and other aspects 
of a quality planning service are recognised in the identified Performance Markers. 

 
A penalty clause focuses on inputs and outputs, not outcomes 
 
The Scottish Government fully recognises and supports planning’s essential role in quality 
placemaking, in supporting economic investment and in delivering facilities and essential 
services; along with the benefits this brings to our communities and society.  The Planning 
Performance Framework reflects the actions, culture and behaviours undertaken by planning 
that contribute to quality outcomes. 
 
A key element of planning reform has been the shift towards better front-loading of the 
planning system, to support early cross-sector engagement so as to reduce disputes over 
planning matters and to work together to support better outcomes.  This early engagement is 
a key feature of the Planning Performance Framework and is reflected in the Performance 
Markers.  Good quality engagement and open processes support quality outcomes. 

It does not enable a move towards cost recovery  

At the debate on the fee regulations in Parliament 6 March 2013, the Minister for Local 
Government and Planning considered that if we move to full cost recovery – which is an 
aspiration shared with our local government partners – it must be robust and fair for people 
who pay for applications.  As reflected in COSLA’s submission to the Committee, The Audit 
Scotland report ‘Modernising the Planning System’ (September 2011) noted a fall in the 
extent of cost recovery to 50% in 2009/10.  Since that period though, the Scottish 
Government has increased planning application fees twice; by 10% in April 2010 and by 
20% earlier this year, requiring applicants to pay more during some difficult times for our 
economy.  Developers deserve to be charged a planning fee that is consistent with the 
quality of the service they receive we are completely dependent on local authorities to 
improve their performance to give justification for increasing fees further.    
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Audit Scotland also recognised however that local government had only limited information 
about the costs of processing planning applications, limiting their ability to understand and 
reduce their costs.  Getting a better handle on planning authority costs is essential for us to 
move towards full cost recovery.  This has not yet been resolved, but I am pleased that 
Heads of Planning Scotland and the Improvement Service are now working with 16 planning 
authorities to collect monitor and report data on the cost of development management. 

Planning Authorities don’t control the whole planning system and delays are often 
from things outwith their control, such as section 75 agreements. 

Planning authorities have a central role in project managing the development proposals they 
handle.  We recognise though that sometimes delays can occur which are outwith their 
control. 

Where a planning obligation is being sought, the process of concluding the obligation is 
integral to the decision-making process on the grant of planning permission and should be 
given high priority by all parties.  There should be effective cross-service management within 
the local authority to minimise delay and unnecessary costs to all parties involved.  Lengthy 
delays in concluding obligations are not acceptable given the adverse impact this has on the 
delivery of sustainable economic growth. 

Where a developer has not provided sufficient information to conclude a section 75 
agreement, this can be taken into account through the Planning Performance Framework 
and official statistics, whilst one of the Performance Markers deals specifically with section 
75 agreements, in that they should either be concluded or resolved within 6 months. 

Key agencies have responded to the challenge of delivering planning reform.  Each has 
sought to improve performance and culture.  They will continue to support the Government’s 
agenda to modernise planning and improve the performance of the system. 

There is no indication of the scale of penalty nor the length of time it would apply. 

The details of these arrangements are currently being considered through the High Level 
Group on Planning Performance.  It is highly unlikely however that Ministers would seek to 
prevent a planning authority charging any fees at all.  It is more likely that an authority’s fee 
would be lowered to the fee before the most recent increase. 
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HIGH LEVEL GROUP ON PLANNING PERFORMANCE - PERFORMANCE MARKERS 
 
DRIVING IMPROVED PERFORMANCE 
 

Performance Marker Measure Source/Evidence Policy Support PPF 

Decision making: authorities demonstrating continuous evidence of 
reducing average timescales for all development types 

 

Evidence of 

continuous 

improvement. 

Statistics and  

National Headline 

Indicators 

Official 

Statistics and 

PPF reports 

NHIs 

Project management: offer of processing agreements (or other agreed 

project plan) made to prospective applicants in advance of all major 

applications and availability publicised on planning authority website 

Y/N PA to provide Modernising the 
Planning 

System (Audit 
Scotland); 

SG website / 

template 

NHIs; Certainty 

Early collaboration with applicants and consultees on planning applications: 
  - availability and promotion of pre-application discussions for all 

prospective applications 
  - clear and proportionate requests for supporting information 

 

Y/N 

 

Examples 

PA to provide White Paper; 

Delivering 

Planning 

Reform; 

Planning 

Reform Next 

Steps 

NHIs; Open for 

Business; 

Certainty 

Legal agreements: conclude (or reconsider) applications within 6 months of 
‘resolving to grant’ * 

 
 
 

* this will require production of supporting guidance, following wider 

stakeholder input 

Reducing number 

of live applications 

more than 6 

months after 

resolution to grant 

(from same time 

last year) 

PA to provide Official 

statistics; PPF 

reports; 

evidence of 

delays to major 

developments 

Certainty; Efficient 

and Effective 

Decision-Making 

Enforcement charter updated / re-published Within 2 years PPF report Planning Act 

(s158A) 

NHIs 

Continuous improvement: 
  - show progress/improvement in relation to PPF National Headline 

Indicators 

  - progress ambitious and relevant service improvement commitments 

identified through PPF report 

Progress on all 

commitments 

PPF report Delivering 

Planning 

Reform; PPF 

Report 

Culture of 

Continuous 

Improvement; 

Service 

Improvement Plan 
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PROMOTING THE PLAN-LED SYSTEM 

 

Performance Marker Measure Source/Evidence Policy Support PPF 

LDP (or LP) less than 5 years since adoption Y/N PPF report Planning Act 
(s16); Scottish 
Planning Policy 

 

NHIs; Certainty; 

High Quality 

Development on 

the Ground 

Development plan scheme demonstrates next LDP: 
 - on course for adoption within 5-year cycle 

 - project planned and expected to be delivered to planned timescale 

 

Y/N 

Y/N 

PPF report Planning Act 

(s16); Scottish 

Planning Policy 

NHIs; Certainty; 

High Quality 

Development on 

the Ground 

Elected members engaged early (pre-MIR) in development plan preparation Evidence of 
activity 

 

PA to provide  Certainty; Efficient 

and Effective 

Decision-Making 

Cross-sector stakeholders, including industry, agencies and Scottish 

Government, engaged early (pre-MIR) in development plan preparation 

Evidence of 
activity 

 

PA to provide  Certainty; Efficient 

and Effective 

Decision-Making 

Production of regular and proportionate policy advice, for example through 

SPGs, on (i) information required to support applications and (ii) expected 

developer contributions 

Evidence of 

activity 

PA to provide  Open for 

Business; 

Certainty 

 
 

 
SIMPLIFYING AND STREAMLINING 
 

Performance Marker Measure Source/Evidence Policy Support PPF 

Corporate working across services to improve outputs and services for 

customer benefit (e.g. protocols; joined-up services; single contact; joint pre-

application advice) 

Examples from 

the year 

PA to provide   

Sharing good practice, skills and knowledge between authorities Evidence of 

activity to pass on 

and adopt good 

practice 

PPF report Delivering 

Planning 

Reform; 

Planning Reform 

Next Steps 
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DELIVERING DEVELOPMENT 
 

Performance Marker Measure Source/Evidence Policy Support PPF 

Stalled sites/legacy cases: conclusion/withdrawal of planning applications 
more than one year old 

 

Reducing number 

of applications 

more than one 

year old (from 

same time last 

year) 

Statistics from SG 

Analytical 

Services 

  

Developer contributions: clear and proportionate expectations 

 - set out in development plan (and/or emerging plan,) and 

 - in pre-application discussions 

Y/N 

Examples 

LDP 

PA to provide 

  

 

 

 

 


