
CITY OF EDINBURGH COUNCIL (PORTOBELLO PARK) BILL  
 

PROMOTER’S WRITTEN RESPONSE TO CONVENER’S LETTER  
DATED 11 OCTOBER 2013 

 
We write in response to your letter of 11 October seeking further clarification on 
the following issues arising from the meeting of 9 October, when the Private Bill 
Committee heard oral evidence from PPAG and PFANS: 
 

 The height of the proposed school building 
 Access to football pitches 
 Alternative approaches 
 Traffic management issues and planning permission 

 
1. Height of the proposed school building 
 
The attached drawing shows the height of the proposed school building at several 
‘cross sections’ relative to the corresponding houses and existing tree line on Park 
Avenue. The height of the school would vary relative to different properties, as the 
park and street slope downhill away from Milton Road. Relative to the ten houses 
on Park Avenue which would face on to the western elevation of the school, the 
proposed school building in respect of the first four and part of the fifth would be 
lower in height, by approximately four metres. For the remainder of the fifth house 
and the last five houses facing the school, the proposed building would be 
approximately two to three metres higher compared to those properties, but would 
also be set back some sixty-seven metres from the Park Avenue front elevations 
(this being an additional twenty three metres further than for the first five houses).  
The Section Key shows the location of the three cross sections taken through Park 
Avenue. The Section Key also shows the north-south cross section through Milton 
Road, illustrating that the school building would be lower than all the houses and 
the existing tree line on Milton Road.   
 
2.  Access to football pitches 
 
The pitches would be available for booking by those in the local area, free-of-
charge, when not otherwise in use by the school (or having already been booked 
by another party).  In this context, there is no difference between “the local area” 
and “the local community”, and we apologise for any confusion resulting from the 
use of the two different phrases in our oral evidence. The relevant area is the area 
to which the information leaflet was distributed as part of the Public Bill 
consultation process; this area is shown in paragraph 2.7 of the Council report of 
14 March 2013.  Those living outside this area would also be able to book the 
pitches, but would have to pay to do so. 
 
These access arrangements were agreed by the City of Edinburgh Council at its 
meeting of 25 October 2012, and there is no intention that this would change in the 
future.   
 
The process for how access will be managed is still to be considered in detail and 
there is currently a review taking place of management arrangements across the 
city for community access to all schools.   
 
Opening times for the pitches are still to be finalised, but we envisage that these 
would be similar to those currently operating at other schools with similar high 
quality sports facilities.  In such cases, schools have exclusive use during the 



school day and up to 6pm each weekday for extra-curricular activities including 
Active School programmes.  This means that on weekdays, we would expect the 
pitches to be available for community use from 6pm to 10pm.   At weekends, 
school use is typically on a Saturday morning, and therefore we would expect the 
pitches to be available for community access from 1pm to 10pm on Saturdays and 
9am to 10pm on Sundays.  During school holiday periods we would expect the 
pitches to be available for booking between 9am and 10pm as is the case at 
existing schools.   
 
Informal access to the pitches through ‘cat flaps’ would also be available at any 
time when there were no pitch bookings. Again, the actual management of this will 
be finalised at a later date should the project be able to proceed. 
 
 
It should be borne in mind that, notwithstanding the need for the school to have 
exclusive use of the pitches at certain times, the pitches would still enable much 
greater use than is made of the existing pitches on the park. The new pitches 
could be used all year round and, because the land would be levelled out, would 
not suffer from the sloping terrain that affects the existing pitches. 
 
3. Alternative approaches 
 
Following the decision of the Inner house of the Court of Session in 2012, the 
Council fully and exhaustively considered other potential approaches that might 
have permitted the use of the park as the site for the new high school, the Council 
having identified that as by far the best location for the replacement Portobello 
High School in terms of location, quality of facilities and speed of delivery.  

The potential alternatives considered are set out at paragraphs 17 to 42 of the 
Promoter’s Memorandum. The potential alternatives were also set out in the 
Council reports of October and November 2012 (we provided electronic links to 
these reports on page 4 of the Promoter’s Memorandum, and submitted a hard 
copy of the November 2012 report with our letter of 30 August 2013). The Council 
sought specialist legal advice on these various options, and fully assessed the 
prospects of each, before concluding that none of the alternative approaches 
would likely be capable of delivering the intended outcome.  

The Private Bill process offers a degree of certainty (in terms of being capable of 
delivering the intended outcome, if not in terms of the outcome of the Bill process 
itself) which none of the other alternatives could match. Further, and as noted in 
the Promoter’s Memorandum, the Private Bill process also has the advantages of 
being open, transparent and participative. It requires significant consultation and 
notification of interested parties, and it is considerably easier and cheaper for 
those with an interest in the proposals to object or otherwise participate in the 
Private Bill process than it would be to participate in any court-based process. This 
was felt to be particularly important with this matter, given the amount of public 
interest in the Council‘s proposal.  

The Council also notes that Andrew Ferguson and Professor Robert Rennie, two 
of the property law experts asked by the Committee to provide written evidence in 
connection with the Bill, did not identify any other alternative courses of action that 
were reasonably open to the Council, and indeed appeared to agree that the 
Private Bill was the only viable option to achieve the intended outcome given the 
terms of the Inner House’s decision. While the third expert, Roderick McGeoch, 



appeared to question the Council’s decision not to ask a court to decide 
categorically whether the park was in fact inalienable Common Good land (stating 
that the matter has not been put beyond doubt), the Council does not believe there 
would have been any realistic possibility of a court reaching the view that the park 
was not inalienable Common Good land. We would refer you to our additional 
submission of 5 September 2013 which addressed this issue in detail, and we also 
note that Roy Martin QC, in his evidence on 9 October as part of the panel for 
Portobello Park Action Group, agreed that such an approach is not one he would 
have advised. 
 
The Council understands that between 2002 and 2013 there have been five non-
works Private Bills, which each took a period of between 79 and 266 days to 
progress from introduction to Royal Assent. The Council was, of course, aware 
that this Bill might be more contentious than those previous Bills, but in estimating 
the likely timescale for the Private Bill process took into account the high degree of 
existing awareness of this matter among those most directly affected by it, and the 
fact that the draft Bill would itself be extremely short and deliberately restricted in 
its effect. The Council, therefore, estimated that the Bill would be capable of 
consideration within a relatively short period, and in particular within a much 
shorter timescale than any of the other potential alternative approaches. 
 
We assume that the Committee’s reference to timescales for Public Bills concerns 
the potential for legislation reforming Common Good Law generally. The process 
for such a Bill would, as the Committee will be aware, be quite different to that for 
a Private Bill, and would include a considerable amount of work even in advance 
of any Bill being introduced to the Scottish Parliament. It would require a national 
policy decision by the Scottish Government that such legislation should be 
pursued, followed by a wide, and no doubt lengthy, nationwide consultation on any 
proposals. It would, therefore, be very unlikely that a Public Bill process would be 
resolved any earlier than two or three years after the proposal was first initiated.  
 
Furthermore, it would be a process in which the Council could only have a minimal 
involvement beyond lobbying the Scottish Government to initiate a change, as one 
of a potentially very large number of consultees. The Council itself has no ability to 
pursue or initiate legislation to reform the general law relating to Common Good.  
 
Whilst the outcome of this Private Bill process can be no more guaranteed than 
the outcome of a Public Bill, taking forward this Private Bill enables the Council to 
take a central role, including consulting on its specific proposals and drafting the 
Bill specifically to achieve its intended outcome (and nothing further). The Private 
Bill route ensures that that outcome is central to the process, and can be 
specifically considered and decided upon by elected and democratically 
accountable MSPs.  
 
It is important to stress that the Council is not pursuing the Private Bill as a means 
to reform the general law of Common Good (which we accept would be outside 
the scope of the Private Bill process) nor to establish any sort of precedent that 
could be used in respect of any other inalienable Common Good land. It should 
also be emphasised that public legislation reforming the law on appropriation of 
inalienable Common Good land would be very unlikely to restrict appropriations to 
the very narrow circumstances in which this Private Bill would permit appropriation 
of the park. There could, therefore, be no guarantee that any Public Bill process 
would deliver the Council’s intended outcome, but a very real prospect of it having 
more wide-ranging effects on the law of Common Good than the present Private 
Bill. 



 
Relying on a Public Bill being taken forward could, therefore, result in several 
years of further delay without any certainty that the legislation would even deal 
with the issue facing the Council, much less allow the Council to deliver its 
intended outcome. That further delay would by itself mean that a Public Bill 
process would not be capable of delivering the Council’s intended outcome, as 
Portobello High School needs to be replaced sooner than that would be likely to 
allow.    
 
As narrated at paragraphs 37 to 40 of the Promoter’s Memorandum, the Council 
did consider the possibility of seeking to have appropriate legislative measures 
included in the Scottish Ministers’ draft Community Empowerment and Renewal 
Bill, or asking the Scottish Ministers to otherwise take forward a legislative solution 
via separate primary or secondary legislation. However, in respect of both it was 
clear that, even if the Scottish Ministers were so minded to assist, which could of 
course not be presumed, for the reasons given above it was very unlikely either 
option could be pursued within the timescale necessary for the Council to achieve 
its intended outcome. 
  
The Council does, however, wish to clarify that the Private Bill route was not 
chosen purely for reasons of timing. The possible timescale afforded by the 
Private Bill was a relevant factor, particularly given the urgent need to replace 
Portobello High School, but the decision to proceed with this option was only taken 
by the Council after considering all the relevant factors together, including also the 
outcome of the consultation and the prospects of success and accessibility to 
interested parties of the potential alternative options. 
 
4. Traffic management issues and planning permission 
 
In response to the Committee’s request that the oral evidence given by John 
Baker is expanded upon in relation traffic matters, the current planning permission 
is attached. We would draw your attention to informative 2 (on page 4) which 
relates to road safety measures that would have to be implemented prior to the 
occupation of the school. 
 
As the Committee knows, the Council is currently seeking to renew the planning 
permission and all associated documentation can be accessed on the Council 
Planning Website through the following link:    
https://citydev-portal.edinburgh.gov.uk/idoxpa-
web/applicationDetails.do?activeTab=summary&keyVal=MRIBITEWLO000.   
 
There are three documents which have been submitted as part of the planning 
application renewal process which we believe will be of particular relevance 
relating to traffic management issues, which are as follows: 
 
 The Design and Access Statement (https://citydev-

portal.edinburgh.gov.uk/idoxpa-
web/files/6A9F258019BCF8EFA188FC1824D68CF7/pdf/13_03200_FUL-
DESIGN___ACCESS_STATEMENT-1650137.pdf), with pages 20, 21 and 22 
including details of the existing and proposed traffic management measures. 

 The detailed Transport Assessment (https://citydev-
portal.edinburgh.gov.uk/idoxpa-
web/files/9C01F943FC8AEE51B2EFCC12C85A0F4D/pdf/13_03200_FUL-
TRANSPORT_ASSESSMENT-1650127.pdf). This assessment considers the 



sustainability of the proposed school development in transport terms and its 
impact upon the local area, with all relevant modes of transport having been 
assessed in order to deliver a school which can be accessed safely and easily. 

 The Pre-Application Consultation Report (https://citydev-
portal.edinburgh.gov.uk/idoxpa-
web/files/25DA1A03F7FC12FA740678A83ADFC059/pdf/13_03200_FUL-
PAC_REPORT-1650132.pdf), with paragraph 3.3 dealing with the potential 
requirement for an additional crossing at the north end of Hope Lane.  As is 
stated in this report, this matter was raised and reviewed fully with the Council 
Highways Department who re-iterated their view that the conditions in the 
originally approved proposal remain sufficient, and no further measures are 
required on Hope Lane.  Accordingly, the updated Traffic Assessment could 
not include any new works at Hope Lane. However, the project team 
responsible for delivery of a new High School building on the Park will, if the 
Bill is enacted, keep this issue under review with the Council Highways 
Department during the next stage of the project. 
 

Other Issues 
 
The Council notes that the Committee’s officials are gathering information on Field 
in Trust status, and also going to contact Edinburgh Leisure in relation to usage of 
the Park prior to it first being suggested as a possible site for the new school. 
However, and as briefly discussed in a telephone conversation between the 
Council’s Legal Services and the Bills Unit, the Council would be happy to assist in 
providing any specific information, should this be required.  
 
Gillian Tee 
Director, Children and Families 
6 November 2013 
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