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EXPLANATORY NOTES 

 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament. 

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

3. In these Notes, “the 1988 Act” means the Housing (Scotland) Act 1988. 

THE BILL 

4. The purpose of the Bill is to introduce a new type of tenancy for the private rented sector 

in Scotland to replace the short assured tenancy and assured tenancy for all future lets.  

5. A more detailed explanation of the Bill’s purpose can be found in the Policy 

Memorandum, which also explains the thinking and policy intentions that underpin it.  

STRUCTURE AND SUMMARY OF THE BILL 

6. The Bill comprises 8 parts with 5 schedules: 

 Part 1 provides the conditions which must be met for the creation of a private 

residential tenancy. 

 Part 2 provides for “statutory terms”, which are to be terms of every private 

residential tenancy. 

 Part 3 places a duty on the landlord to provide documentation relating to the tenancy 

and provides a course of redress where the landlord fails to do this.  

 Part 4 provides the procedure for rent increases, adjudication and local rent controls. 

Chapter 1 sets out that rent increases may only take place once per annum. It also 

places restrictions on premiums and advances. Chapter 2 provides for advance notice 

of a proposed rent increase that must be given in all circumstances. It also includes a 

right of adjudication.  Chapter 3 provides measures for control of rent in designated 

zones.  

 Part 5 provides for the circumstances under which a tenancy may be brought to an 

end and the termination process required by a landlord or tenant along with relevant 

notice periods.        

 Part 6 provides for the succession arrangements that apply on the death of a tenant 

who has a private residential tenancy.   

 Part 7 provides for consequential and transitional provisions. 
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 Part 8 expands upon the regulation making powers contained in the Bill, sets out 

definitions and provides for commencement of the provisions set out in it.  

 Schedule 1 outlines the types of tenancy which cannot be a private residential 

tenancy. 

 Schedule 2 lists the terms which are to be terms of every private residential tenancy. 

 Schedule 3 lists the grounds for eviction. 

 Schedule 4 contains consequential modifications to other legislation. 

 Schedule 5 contains transitional provisions. 

PART 1 – PRIVATE RESIDENTIAL TENANCY 

7. Section 1(1) provides that a tenancy is a private residential tenancy where three 

conditions are met.  These are that the property is let to an individual as a separate dwelling; the 

tenant occupies all or part of it as their principal home; and the tenancy is not one which is 

excluded under schedule 1.  Section 1(2) provides that once a tenancy has become a private 

residential tenancy it does not lose that status simply because the tenant is no longer occupying 

the property.  This provision ensures that all of the provisions of the Bill remain available to the 

tenant and landlord to enable either one of them to terminate the tenancy.   

8. Section 2 makes provision about the interpretation of section 1 and provides that a 

tenancy is still deemed to be let to an individual even though it is jointly let to one or more 

individuals and another person
1
.  A tenancy let with other land will be regarded as a separate 

dwelling and can be a private residential tenancy if the main purpose is to provide the tenant with 

a home.  Also, where some or all of an otherwise separate property contains elements of shared 

accommodation, a tenancy of that separate property will also be a private residential tenancy.   

9. Section 3 enables Ministers to make regulations to amend schedule 1 which outlines the 

types of tenancies that cannot be private residential tenancies.  

10. Section 4 provides that private residential tenancies are tenancies, despite the lack of an 

“ish” i.e. termination date, and once a tenancy has become a private residential tenancy it 

continues to be one even if it is subsequently agreed that the tenant no longer has to pay rent.  

During a private residential tenancy, the latter provision would prevent a landlord and tenant 

later agreeing that no rent is payable in order to exclude the tenancy from the Bill’s provisions. 

PART 2 – TENANCY TERMS 

11. Section 5 provides Scottish Ministers with the power to bring forward regulations to 

prescribe statutory terms which will be the terms applicable to every private residential tenancy.  

Ministers may also by regulations provide that in some circumstances, a statutory term does not 

apply to that tenancy; for example, by providing that where a landlord and tenant agree to more 

generous notice periods for access to inspect and repair, paragraphs 5 to 7 of schedule 2 would 

                                                 
1
 The Interpretation and Legislative Reform (Scotland) Act 2010 provides that the term “person” includes a body of 

persons corporate or incorporated and a partnership constituted under the law of Scotland. 
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not apply. In addition, regulations may be made in some or all circumstances, to provide that the 

effect of a statutory term may be modified by the landlord and tenant.   

12. Section 6 provides that regulations cannot be made under section 5 unless they include 

the provisions outlined in schedule 2, which lists the terms of every private residential tenancy.  

Scottish Ministers are required to consult persons representing the interests of tenants and 

landlords before making any such regulations.  Subsection (3) clarifies that subsection (1) does 

not prevent regulations under section 5(3) from providing for circumstances in which the effect 

of the terms set out in schedule 2 can be modified as they apply to a particular tenancy.  

13.  Section 7 provides that if a tenant is entitled to use shared living accommodation as a 

term of their tenancy, that term cannot be terminated or modified if this would result in a 

reduction in the tenant’s entitlement to that shared living accommodation, unless the tenant 

agrees otherwise after the tenancy begins.    

PART 3 – TENANCY INFORMATION 

Landlord’s duties to provide information 

14. Section 8 provides that a landlord must set out in writing all the terms of the tenancy and 

provide the tenant with that written tenancy agreement no later than the day on which the private 

residential tenancy commences.  For those tenancies that convert to a private residential tenancy 

after the date on which the tenancy started, for example, a holiday let where the tenant would 

like to stay on and live in the property as his or her only or principal home, the tenancy terms 

must be provided within 28 days of that change. Landlords are also under a duty to record in 

writing any agreed changes to the tenancy agreement and provide the tenant with a copy of the 

change no later than 28 days after the change to the tenancy’s terms takes effect.   

15. Sections 9 and 10 provide Ministers with power to bring forward regulations to specify 

what information must be provided by the landlord to the tenant and the timescale for doing this.  

Ministers will also have the ability to specify in regulations how this duty must be fulfilled. 

Before making regulations under section 9, Ministers must consult persons representing the 

interests of tenants and landlords. 

16. Section 11 prohibits a landlord from charging a tenant for the provision of the tenancy 

agreement or any other required documentation. 

First-tier Tribunal’s powers 

17. Section 12(1) provides that, where a landlord fails to supply the written tenancy 

agreement to the tenant, the tenant has the ability to refer a case to the First-tier Tribunal
2
 (“the 

                                                 
2
 The Tribunals (Scotland) Act 2014 creates two new tribunals – the First-tier Tribunal for Scotland (“The 

Tribunal”) and the Upper Tribunal for Scotland – to be known collectively as the Scottish Tribunals. The Tribunal 

will be organised into Chambers of similar subject matter within which devolved tribunals will be transferred.  This 

will include the current Tribunals for housing – the Private Rented Housing Panel (PRHP) and the Home Owners 

Housing Panel (HOHP).  Under the Housing (Scotland) Act 2014, civil private rented sector disputes between 

landlords and tenants are to be transferred from the Sherriff Court to the Tribunal, as well as redress for letting agent 

regulation.  All jurisdictions will become part of the Tribunal Housing and Property Chamber. 
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Tribunal”).  Before referring a case to the Tribunal, a tenant must give a landlord 28 days’ notice 

of his or her intention to do so.   

18. Section 12(2) enables a landlord or tenant to refer a case to the Tribunal where he or she 

considers that the tenancy agreement appears to displace a statutory term of the tenancy in a way 

that is not permitted under the regulations.     

19. Sections 12(5) and (6) provide that in any case where there are joint tenants and/or joint 

landlords, a reference to the tenant or landlord in this section is to any one of them. 

20. Section 13 provides the Tribunal with the power to draw up a tenancy agreement, or if 

there are already written terms of the tenancy, declare the tenancy terms accurate. Any document 

drawn up by the Tribunal will constitute all the tenancy terms.    

21. Section 14 enables a tenant to apply to the Tribunal to make an order against a landlord 

who has failed to provide the tenant with the necessary tenancy documentation.  Before referring 

a case to the Tribunal under this section, a tenant must give a landlord 28 days’ notice of his or 

her intention to do so.   

22. Any order can require the landlord to pay the tenant up to a maximum of three months’ 

rent.  Section 14(3) provides that an application can only be made during the course of the 

tenancy in question and section 14(4) states that if there are joint landlords, the Tribunal can 

make an order against all, some or only one of them. 

23. Section 15 provides that the amount of notice that a tenant is required to give a landlord 

before making an application to the Tribunal under section 12 or 14 is 28 days.  The 28 day 

period commences on the day the landlord receives the notice from the tenant or, if later, the day 

after any deadline date, and the period ends on the day falling 28 days after it began.  For 

example, if the landlord receives notice from the tenant on 15 January that he or she is referring a 

case to the Tribunal under section 12, the tenant cannot actually refer his or her case to the 

Tribunal until 12 February.  

PART 4 – RENT 

Chapter 1 – Restrictions in relation to rent and other charges 

24. Section 17 provides that rents under a private residential tenancy may not be increased 

more than once in a 12 month period.  Subsection (2) provides that where a tenant has made a 

referral to a rent officer for rent adjudication, the 12 month period is to be regarded as 

commencing on the date specified in the landlord’s rent-increase notice. 

25. Section 18 makes it an offence to charge or receive any premiums or require the making 

of any loan, in addition to rent and a refundable deposit (not exceeding two months’ rent), as a 

condition of the grant, renewal or continuance of a tenancy.  A premium includes any fine or 

other sum and any other pecuniary consideration, and includes any service or administration fee 

or charge. 
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Chapter 2 – Rent variation instigated by landlord’s notice 

Process by which rent may be varied 

26. Section 19 outlines the way in which a landlord must notify a tenant of an increase in 

rent. 

27. Section 19(2) provides that the rent-increase notice given by the landlord to the tenant 

must specify the rent that will be payable once the increase takes effect, the day when the 

increase is to take effect, and comply with any other requirements that may be set out by Scottish 

Ministers in regulations. Ministers can bring forward regulations which specify the information 

to be included in the rent-increase notice, the form the notice should take and the way in which 

the notice must be served on the tenant.   

28. Section 19(3) provides that the rent increase will take effect from the day in the notice 

unless that would result in the rent increase taking place within the minimum notice period, or 

the landlord withdraws the notice, or the tenant makes a referral to a rent officer for rent 

adjudication.  

29. Section 19(4) provides that the minimum notice period is three months or whatever 

longer period has been agreed between the landlord and tenant. 

30. Section 19(5) enables the landlord and tenant, by agreement, to change what is in the 

rent-increase notice provided this does not make the date that the increase will be payable fall 

less than three months after the date the tenant was given the notice. For example, this would 

allow the parties to agree to a lower rent than in the notice. 

31. Section 20 provides that within 21 days of receiving a rent-increase notice, a tenant can 

refer a case to a rent officer for adjudication.  If a tenant and landlord had agreed to change what 

is in the rent-increase notice, the referral to the rent officer would proceed as if no such 

agreement had been made.   

32. Section 20(4) outlines that the application must be in the prescribed form and 

accompanied by the prescribed fee (if any).  The tenant must also let the landlord know that they 

have submitted a case for adjudication in a prescribed manner.  This section also enables Scottish 

Ministers to set out in regulations what the prescribed form, manner and fee should be.  

33. On receipt of a rent adjudication referral, section 21 gives a rent officer the power to 

determine the “open market rent” for the property.  The rent officer has the power to vary the 

rent upwards or downwards.  Subsection (2) stipulates that the effective date for paying the rent 

set by the rent officer will be either the date specified in the landlord’s rent-increase notice if that 

date is at least 14 days after the day on which the rent officer makes the order, or if it is too late 

for that, it will be the first payment date falling 14 days after the day on which the rent officer 

made the order.   

34. Section 21(3) provides that when making an order, a rent officer must record the amount 

of rent that covers appropriate service costs, unless these costs are negligible.   
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35. Section 22 provides that a rent officer will issue a provisional order which specifies the 

amount of rent to be paid, including any amount attributed to service costs.  If a landlord or 

tenant remains dissatisfied with the rent officer’s decision, they can ask the rent officer to review 

his or her decision.  Any review request must be made within 14 days of the provisional order 

being issued. 

36. Section 23 provides that where a rent officer has made an order, a landlord or tenant will 

have a final course of redress to the Tribunal, if they wish.  Any appeal to the Tribunal must be 

submitted within 14 days of the rent officer’s decision.  Submitting an appeal to the Tribunal will 

render the rent officer’s decision invalid. 

37. On receipt of an appeal to the Tribunal, section 24 provides that the Tribunal must make 

an order stating the open market rent payable for the property.   The Tribunal has the power to 

vary the rent upwards or downwards.  Subsection (2) stipulates that the effective date for paying 

the rent set by the Tribunal will be either the date specified in the landlord’s rent-increase notice 

if the Tribunal makes its order on or before that date, or if it is too late for that, it will be the first 

payment date falling on or after the day on which the Tribunal makes its order. Subsection (3) 

provides that when making an order, the Tribunal must record the amount of rent that covers 

appropriate service costs, unless these costs are negligible. 

38. Section 25 provides that the Tribunal’s decision is final and there is no further course of 

appeal to the Upper Tribunal.  However, the Tribunal has the ability to review its order and 

correct any minor errors.   

39. Section 26 sets out who is liable for any overpayment or underpayment of rent, which is 

accrued due to the effective date of the rent officer’s or Tribunal’s decision being later than the 

date specified in the rent-increase notice from the landlord.  Subsection (2) provides that if the 

new rent (as determined by the rent officer or Tribunal) is lower than the old rent (the rent 

payable immediately before the effective date), the landlord must pay the tenant the difference 

due.  If the landlord fails to pay the tenant, the tenant can withhold rent due to recover the 

overpayment or raise an action for recovery at the sheriff court.  Subsection (3) provides that if 

the new rent is greater than the old rent, the tenant must pay the landlord the difference due.  The 

tenant will have 28 days within which to pay the landlord the full amount due.  If the tenant fails 

to pay the landlord within this timescale, on day 29 the sum is treated as rent arrears for the 

purpose of that eviction ground.  

 

40. Section 27 sets out how a rent officer and the Tribunal should determine the open market 

rent of a property.  In making the determination, any improvements made by the tenant or any 

predecessor which they were not obligated to undertake under the terms of the tenancy will be 

disregarded.  Any failure by the tenant to comply with the terms of the tenancy, where this has 

had a direct effect upon the open market rent of the property, will not be disregarded.  

41. Section 28 sets out what happens when a tenant withdraws his or her referral to a rent 

officer or a tenant or landlord withdraws his or her appeal to the Tribunal.  In such 

circumstances, the rent officer or Tribunal must issue an order stating that the rent payable from 

the date in the landlord’s rent-increase notice is either the amount specified in the notice or any 

other such amount agreed by the tenant and landlord.  Any such order can only be made once 
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any period in which a further appeal might be made has expired, or earlier where the other party 

has also waived his or her right to appeal.  

Information about open market rent determinations 

42. Section 29 provides that rent officers and the Tribunal must make information available 

on the rents they have taken into account in determining open market rents and the rents they 

have determined.   Scottish Ministers have the power to specify in regulations the information to 

be made available, the manner in which it is to be provided and set fees which may be charged 

for supplying that information.  

Chapter 3 – Rent pressure zones 

43. Section 30 provides that a local authority may make an application to Scottish Ministers 

requesting that all or part of the authority’s area be designated as a rent pressure zone.  After 

receiving an application from an authority, Ministers may bring forward regulations which 

would designate an area as a rent pressure zone and specify the percentage, which includes  zero 

and fractional parts of a whole number, that should be inserted into the formula set out in section 

31(1) and used when calculating the rent cap in that area.  

44. Section 31 outlines that any rent-increase notice issued for a private residential tenancy 

within the rent pressure zone cannot increase by more than the consumer price index plus one 

percentage point plus the figure specified in the regulations.   

45. Section 31(2) provides that any cap set by Ministers does not prohibit a landlord from 

charging a tenant additional rent for reasonable property improvement costs.  In all cases, any 

limit set by Ministers in a rent pressure zone will be at least one percentage above the consumer 

prices index.  The limit set by Ministers will apply to all rent increases for private residential 

tenancies in the designated zone.    

46. Section 32 provides that Ministers cannot designate an area as a rent pressure zone 

without receiving a local authority’s application.  An area can only be designated as a rent 

pressure zone once on the basis of the same application and the regulations designating the zone 

will cease to have effect after five years unless they, or another enactment, provide that they 

cease to have effect sooner or they are revoked.   

47. Section 33 requires Scottish Ministers to consult persons representing the interests of 

landlords and tenants within the area in the application before laying any regulations in the 

Scottish Parliament to designate an area as a rent pressure zone.   Scottish Ministers must also 

provide the Scottish Parliament with a document which sets out a summary of the consultation 

responses and the evidence which leads them to believe that rents in the proposed area are: rising 

too much; causing undue hardship to tenants; and having a detrimental effect on the local 

authority’s broader housing system.   

48. Section 34 enables Scottish Ministers to bring forward regulations to change the 

references to one prices index with references to another.  
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PART 5 – TERMINATION 

Chapter 1 – Security of tenure 

49. Section 35 provides that a landlord and tenant can only bring a private residential tenancy 

to an end in accordance with this Part of the Bill. 

50. Section 36 provides that, subject to section 37, a lawful sub-tenant with a private 

residential tenancy will be protected from eviction where his or her landlord’s tenancy has been 

brought to an end.  The sub-tenant then becomes the tenant under a new tenancy.  On becoming 

the tenant, they retain the same tenancy terms as they had as a sub-tenant. 

51. Section 37 provides that the sub-tenant protection provided by section 36 does not apply 

where the Tribunal disapplies it or where the tenancy of the person who was the landlord was 

brought to an end by an eviction order which cites one of the following repossession grounds: 

 landlord intends to sell the property 

 lender intends to sell the property 

 landlord intends to carry out significant disruptive works to the property 

 landlord or family members want to live in the property 

 landlord intends to use the property for another purpose other than housing 

 property required for use in connection with the purposes of religion 

 tenancy was given to an employee and the tenant is no longer an employee 

 property is student accommodation and the tenant is no longer a student 

 landlord has ceased to be registered by the local authority 

 landlord’s HMO license is revoked 

 an overcrowding statutory notice has been served on the landlord. 

Chapter 2 – Termination by tenant 

52. Sections 38 and 39 provide that a tenant can only bring the tenancy to an end by writing 

to the landlord to advise them of the date the tenancy will end.  Unless otherwise agreed in 

writing, the tenancy cannot be brought to an end by the tenant during the initial period.  

Therefore, the end date of the tenancy specified in the notice can be the day after the initial 

period has ended provided the tenant meets the relevant notice period requirement.  Or, once the 

initial period has ended, the day after the relevant notice period ends.  The relevant notice period 

a tenant must give a landlord is 28 days if the tenant has been entitled to occupy the property for 

six months or less and 56 days where the tenant has been entitled to occupy the property for 

more than six months.  A tenant must allow 48 hours (unless delivered personally) for the 

landlord to receive the sent notice
3
.   

                                                 
3
 As set out in section 26 of the Interpretation and Legislative Reform (Scotland) Act 2010. 
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53. Section 38(3) provides that a tenancy will not come to an end where the tenant has given 

the landlord notice that they are leaving, but before the specified leaving date arrives, the tenant 

makes a request to the landlord to remain in the property, and the landlord agrees to the tenant’s 

request.   

54. Section 39(2) provides that a landlord and tenant can agree to waive or change the 

minimum notice period.  In such cases, the landlord’s agreement to this must be in writing.   This 

section would also enable a landlord and tenant to waive the tenant’s inability to terminate the 

tenancy during the “initial period”, if it was agreed in writing.  

55. Section 39(3) outlines that the landlord and tenant have the flexibility to agree a different 

minimum notice period. Section 39(5) provides that this must be done in writing and cannot be 

agreed before the tenancy became a private residential tenancy.   It is worth noting that this 

flexibility is only available in respect of a notice served by a tenant on a landlord.  Any notice to 

leave served by a landlord on a tenant must provide minimum notice of either 28 days’ or 84 

days’ depending on how long the tenant has occupied the property (see section 44(2)).    

Chapter 3 – Termination at landlord’s instigation 

Consensual termination  

56. Section 40 provides that where the tenant has received a notice to leave from the landlord 

and moves out without requiring the landlord to obtain an eviction order, the private residential 

tenancy comes to an end on the later of either the day the tenant ceases to occupy the property or 

the day specified in the notice to leave.  

Eviction order 

57. Section 41 provides a power for the Tribunal to issue an eviction order against a tenant 

when a landlord applies and it finds that one of the eviction grounds in schedule 3 exists.  In a 

case where there are joint landlords, any one of them can apply to the Tribunal for an eviction 

order. 

58. The Tribunal will not consider an application for eviction if the landlord has not complied 

with all the relevant restrictions on applying for an eviction order set out in subsection (4) and 

sections 43 to 46.   Section 41(4) outlines that an application for an eviction order must be 

accompanied by a copy of the notice to leave which was given to the tenant. 

59. Under section 41(5), the Tribunal will however have discretion on whether to accept an 

application where the relevant notice period requirement (section 44) has been breached if it 

considers it reasonable to do so. 

60. Section 41(6) provides that the Tribunal cannot consider whether an eviction ground 

applies unless it has either been stated in the notice to leave as a ground under which the landlord 

is seeking eviction or, with the Tribunal’s permission, been included in the application to the 

Tribunal.  
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61. Section 41(8) and (9) provide that any eviction order from the Tribunal must state the 

ground (or grounds) on which it is issuing the order and the date on which the tenancy will end. 

62. Section 42 provides that in a case where a sub-tenant with a private residential tenancy 

would have had protection from eviction and become the tenant (see paragraph 50 above), the 

Tribunal can, if it considers it reasonable to do so, state in the eviction order that the sub-tenant’s 

protection is not to apply.  In such cases, the Tribunal must offer the sub-tenant the opportunity 

to make representations to the Tribunal. 

Restrictions on applying for eviction order 

63. Section 43 provides that a landlord may not make an application to the Tribunal for an 

eviction order during the initial period, unless one (or more) of the following grounds apply: 

 the lender intends to sell the property 

 the tenant has failed to comply with an obligation under the tenancy 

 the tenant has been in rent arrears for three or more consecutive months 

 the tenant has engaged in relevant anti-social behaviour 

 the tenant has a relevant conviction. 

64. Section 44 provides that a landlord cannot make an application to the Tribunal for an 

eviction order until the expiry of the relevant notice period in relation to the notice to leave. The 

relevant notice periods are 28 days if the tenant has been entitled to occupy the property for six 

months or less, or if the repossession ground (or grounds) a landlord is using is one or more of 

the following: abandonment, breach of tenancy agreement; rent arrears for three or more 

consecutive months; relevant criminal conviction; or anti-social behaviour.  The notice period is 

84 days if the tenant has been entitled to occupy the property for over six months. A landlord 

must allow 48 hours for the tenant to receive the sent notice (unless delivered personally)
4
. 

65. Section 45 sets out that a landlord cannot apply to the Tribunal for an eviction order using 

a copy of a notice to leave if it has been more than six months since the expiry of the relevant 

notice period.  

66. Section 46 provides that before submitting an application to the Tribunal for an eviction 

order, the landlord must inform the local authority of his or her intention to apply to the Tribunal.  

The notice to the local authority must be given in the manner and form prescribed under section 

11(3) of the Homelessness etc. (Scotland) Act 2003.  

Wrongful termination 

67. Section 47 provides that where a tenancy has been ended by eviction order and the tenant 

is not satisfied that the landlord genuinely wanted to recover possession of the property under 

one of the specified repossession grounds, so that the Tribunal has been misled into issuing an 

eviction order, the tenant can apply to the Tribunal who can make a wrongful-termination order.    

                                                 
4
 As set out in section 26 of the Interpretation and Legislative Reform (Scotland) Act 2010. 
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68. Section 48 provides that where a tenancy has been brought to an end as a result of the 

tenant leaving following receipt of a notice to leave from the landlord, the tenant can apply to the 

Tribunal for a wrongful-termination order if he or she considers that they were misled into 

leaving the property by the landlord. 

69. Section 49 provides that the compensation specified in a wrongful-termination order may 

not exceed three months’ rent. Where a case involves joint landlords, the Tribunal can make the 

wrongful-termination order against all, some or only one of the landlords. 

Sub-tenancies 

70. Section 50 provides that if the property is sub-let, in addition to serving a notice to leave 

on the tenant, a landlord may give any sub-tenant notice, regardless of what type of tenancy the 

sub-tenant possesses.  A sub-tenancy notice to leave is a notice which includes the notice to 

leave given to his or her landlord (the superior landlord’s tenant) and meets any other 

requirements set down by Scottish Ministers in regulations.  Where a tenancy involves joint 

landlords, any one of them can serve the sub-tenancy notice to leave. 

Chapter 4 – Interpretation of Part 

71. Section 51 sets out the meaning of “initial period” of the tenancy as one that begins on 

the day the tenant is entitled to occupy the property and ends on whatever date the landlord and 

tenant agree.  Where a landlord and tenant have not agreed an end date for the initial period, it 

ends on the day which falls six months after it began e.g. if a tenancy commences on 1 February, 

the initial period will end on 1 August.  

72. Section 52 sets out that the prescribed notice to leave issued by a landlord must: be in 

writing; specify the day on which the landlord expects to be entitled to make an application to 

the Tribunal for an eviction order; state the ground, or grounds, on which the landlord proposes 

to end the tenancy; and fulfil any other requirements which may be set out in regulations made 

by Scottish Ministers. The day specified in the notice to leave will be either the day after the 

initial period has ended, provided the landlord has given the relevant notice period required.  Or, 

once the initial period has ended, the day after the relevant notice period ends. The relevant 

notice periods are 28 days if the tenant has been entitled to occupy the property for six months or 

less, or 84 days if the tenant has been entitled to occupy the property for over six months. In 

addition, 28 days’ notice is also required in relation to the grounds set out in section 44(3). For 

calculating relevant notice periods, it will be assumed that the tenant will receive the notice to 

leave 48 hours after it is sent
5
.  

 

73. Section 53 provides that any reference to a period of six months in this part means either 

the same day six months after the month in which it began or if the month in which the period 

ends has no such day, the final day of that month. For example if the start of the six month 

period was 4 February the last day of the six month period would be 4 August, and if the start 

date was 31 August the last day would be 28 or 29 February, depending on whether or not it was 

a leap year. 

                                                 
5
 As set out in section 52(5) of this Bill. 
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PART 6 – DEATH OF THE TENANT 

74. Section 54 provides that a private residential tenancy is not terminated by the death of the 

sole tenant.   

75. Section 55 sets out that if the deceased tenant leaves behind a partner who has occupied 

the let property as his or her only or principal home, then the partner can inherit the tenancy, 

subject to the following criteria: 

 if the deceased tenant himself or herself inherited the tenancy it cannot be inherited 

again; 

 prior to the tenant’s death, the landlord was informed that the person was living in 

the property; and 

 the person expecting to inherit the tenancy was married to or in a civil partnership or 

cohabiting relationship with the deceased, and he or she continues to live in the 

property as his or her only or principal home.    

76. Section 56 provides that where the sole tenant under a private residential tenancy has died 

and where there is no bereaved partner to inherit under section 55 (or the bereaved partner does 

not want the tenancy), the tenant’s executor must seek to bring the tenancy to an end on the 

earliest date possible by giving the landlord the relevant notice required. 

PART 7 – CONSEQUENTIAL AND TRANSITIONAL PROVISION 

77. Section 57 provides that schedule 4 modifies other enactments as a consequence of the 

Bill. 

78. Section 58 provides that schedule 5 makes provisions about tenancies which are short 

assured tenancies or assured tenancies on the day that private residential tenancies come into 

existence. 

PART 8 – FINAL PROVISIONS 

79. Section 59 provides that Scottish Ministers may by regulations make any incidental, 

supplementary, consequential, transitional, transitory or saving provision they consider 

appropriate for the purposes of, in connection with, or for giving full effect to the Bill or any 

provision made under it. 

80. Section 60 outlines that when making regulations under the Bill, Ministers have the 

ability to make different provision for different purposes.  This section also outlines the 

appropriate parliamentary procedure relevant to any power to make regulations made under the 

Bill.   

81. Section 62 provides that this Part comes into force on the day after Royal Assent and that 

the other provisions of the Bill come into force on such day as Scottish Ministers may by 

regulations appoint. 
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82. Section 63 provides that the short title is the Private Housing (Tenancies) (Scotland) Act 

2016. 

SCHEDULE 1 – TENANCIES WHICH CANNOT BE PRIVATE RESIDENTIAL 

TENANCIES 

83.  Schedule 1 outlines the types of tenancies which cannot be private residential tenancies 

and includes: tenancies where the rent is less than £6 per week; a shop; a licensed premises; 

agricultural land; student accommodation provided by a university or other educational 

institution;  a holiday let; accommodation where the landlord is resident from the outset of and 

throughout  the tenancy; social housing; accommodation for a homeless person provided under 

Part II of the Housing (Scotland) Act 1987; accommodation for an offender provided under the 

Social Work (Scotland) Act 1968; accommodation for an asylum seeker provided under section 

4 or Part VI of the Immigration and Asylum Act 1999; accommodation under the Displaced 

Persons (Temporary Protection) Regulations 2005; a shared ownership tenancy; a protected 

tenancy under the Rent (Scotland) Act 1984 (“the 1984 Act”); a tenancy to which Part VI of the 

1984 Act applies; a Part VII contract under the 1984 Act; and an assured tenancy within the 

meaning of the 1988 Act.  

SCHEDULE 2 – STATUTORY TERMS REQUIRED BY SECTION 6 

84. Schedule 2 outlines the statutory terms which will be the terms applicable to every 

private residential tenancy (unless and to the extent that any regulations under section 5(3) allow 

them to be disapplied) as follows: 

 where rent is paid in cash, a written receipt must be provided to the tenant which 

includes the amount paid and either confirmation of any amount outstanding or 

confirmation that no arrears are outstanding. 

 rents can be increased no more than once every 12 months and only in accordance 

with the process set out in Chapter 2 of Part 4. 

 the tenant must tell the landlord if anyone aged 16 or over (who is not a joint tenant) 

lives in the property with them.  The tenant must provide the name and that person’s 

relationship to the tenant. 

 a tenant cannot sublet the property (or any part of it), take in a lodger, assign their 

interest in the let property (or any part of it), or otherwise part with possession of the 

property, without the written agreement of the landlord. 

 the tenant must allow the landlord, or any person authorised by the landlord, 

reasonable access to the property to carry out work on the property which the 

landlord is entitled or obliged to carry out or inspect the property in order to 

determine what (if any) work to carry out.  The tenant is also required to allow the 

landlord, or any person authorised by the landlord, reasonable use of facilities within 

the property in connection with anything done or to be done. Except in the case of an 

emergency where access is required urgently, a landlord must provide the tenant with 

48 hours’ notice that he or she requires access to the property for the purpose of 

carrying out work on the property or inspecting the property in order to determine 

what (if any) work to carry out. 
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SCHEDULE 3 – EVICTION GROUNDS  

85. This schedule sets out the 16 grounds under which a landlord may seek eviction.  12 of 

the grounds are mandatory, which means that if the Tribunal is satisfied that the ground exists, 

they must issue an eviction order.  Of the remaining 4 grounds, 3 have a mandatory and a 

discretionary strand and one ground is discretionary.  For the discretionary grounds, if the 

Tribunal is satisfied that the ground exists, it will still have discretion on whether to issue an 

eviction order.  The grounds are as follows: 

Part 1: Let property required for another purpose (with the exception of ground 2, all of these 

grounds are mandatory) 

I. The landlord intends to sell the property within three months of the tenant ceasing to 

occupy it.  

II. Property to be sold by the mortgage lender. (Discretionary if the landlord did not make 

the tenant aware that the property has an outstanding mortgage and the mortgage provider 

requires the tenant to leave before disposing of the property.)  

III. The landlord intends to refurbish which includes significantly disruptive works to, or in 

relation to, the property.  

IV. The landlord or family member intends to live in the property. 

V. The landlord intends to use the property for a non-residential purpose.  

VI. The property is held for use in connection with the purposes of a religion and the property 

is required for that purpose.  

 

Part 2: Tenant’s status (all of these grounds are mandatory) 

VII. The tenancy was granted to an employee and the tenant is no longer an employee. 

VIII. The tenancy is in purpose-built student accommodation and the tenant is no longer a 

student. 

 

Part 3: Tenant’s conduct (some of these grounds are mandatory and others are discretionary)  

IX. The tenant is not occupying let property as their home (Mandatory). 

X. The tenant has breached their tenancy agreement – this excludes the payment of rent. 

(Mandatory where the tenant has materially failed to comply with a statutory term of 

their tenancy agreement.  Discretionary where the tenant has failed to comply with any 

other term of the tenancy.) 

XI. The tenant is in rent arrears. (Mandatory if, for three or more months, the tenant has been 

continuously in arrears of rent and at any point during that period the arrears were equal 

to, or greater than, one month’s rent – the Tribunal must also be satisfied that the arrears 

were not due to a delay or failure in the payment of a relevant benefit.  Discretionary if 

the tenant has been in arrears of rent for three or more months and the Tribunal are 

satisfied that it is reasonable on this basis to issue an eviction order. In deciding whether 

it is reasonable to evict, the Tribunal will consider whether the tenant being in arrears is 

due to a delay or failure in the payment of a relevant benefit.) 

XII. After the tenancy has begun, the tenant is convicted of using, or allowing the use of, the 

let property for an immoral or illegal purpose. (Mandatory..  

XIII. Anti-social behaviour where the tenant has acted in an anti-social manner to another 

person who lives in the property, or any other person while visiting or in the locality of 

the property. (Discretionary.)  

16



These documents relate to the Private Housing (Tenancies) (Scotland) Bill (SP Bill 79) as 

introduced in the Scottish Parliament on 7 October 2015 

 

 

 

Part 4: Legal impediment to let continuing (all of these grounds are mandatory) 

XIV. Landlord registration has been refused or revoked by a local authority.  

XV. House in Multiple Occupation (HMO) license revoked by the local authority. 

XVI. Overcrowding statutory notice in respect of the property has been served on the landlord. 

 

SCHEDULE 4 – CONSEQUENTIAL MODIFICATIONS 

86. Schedule 4 makes consequential modifications to other legislation as a result of the Bill. 

SCHEDULE 5 – TRANSITION FROM REGIMES UNDER EARLIR ENACTMENTS 

87. Paragraphs 1 and 2 of schedule 5 provide for the transition from other tenancy regimes in 

the private rented sector by providing that no new assured or short assured tenancy may be 

granted after the Bill is brought into force. Paragraph 3 permits landlords and tenants under an 

assured tenancy to agree to change to a private residential tenancy. Paragraphs 4 and 5 provide 

that a person succeeding to a tenancy under the Rent (Scotland) Act 1984 or the 1988 Act will 

become a tenant under a private residential tenancy. 
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FINANCIAL MEMORANDUM 

 

INTRODUCTION 

1. This Financial Memorandum has been prepared by the Scottish Government to satisfy 

Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and has not 

been endorsed by the Parliament. 

OVERVIEW 

2. The Bill will create a new tenancy for all future private rented sector (PRS) lets.  The 

short assured tenancy and assured tenancy, as outlined in the Housing (Scotland) Act 1988, will 

be superseded by the new, simplified and modernised statutory tenancy. The overall aim is to 

improve security of tenure for tenants, while providing appropriate safeguards for landlords, 

lenders and investors. This Memorandum summarises the cost implications of the Bill and 

should be read in conjunction with the Bill’s Policy Memorandum, which sets out more fully the 

reasoning behind the Bill. 

3. The main aspects of the provisions are: 

 the introduction of a new private residential tenancy for all future PRS lets. 

Following an initial period, in which the landlord may only give notice under very 

specific circumstances, this tenancy will continue indefinitely with both parties 

able to give notice at any time based on a repossession ground or if the tenant 

wishes to leave.  

 the introduction of a model tenancy agreement. The Bill allows Ministers to 

prescribe the mandatory terms of every tenancy agreement (the statutory terms as 

set out in schedule 2 of the Bill).  A model tenancy agreement which incorporates 

these will be developed by the Scottish Government for use under the private 

residential tenancy. 

 landlords will no longer have the ability to regain possession of their property 

simply because the tenancy has come to its end date (otherwise known as the “no-

fault” ground).  Instead, a landlord will be required to use one of the proposed 

new grounds for repossession. These, broadly, are: 

 landlords intends to sell  

 property to be sold by lender  

 landlord intends to refurbish  

 landlord or family member intends to live in property  

 landlord intends to use for non-residential purpose  

 property required for religious purpose  

 no longer an employee  

 no longer a student  

 not occupying let property  
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 breach of tenancy agreement  

 rent arrears  

 criminal behaviour 

 anti-social behaviour  

 landlord has ceased to be registered  

 HMO licence has been revoked  

 overcrowding statutory notice. 

These grounds will offer a more progressive route to repossession, covering all 

circumstances where a landlord may reasonably require possession of the 

property.  

 rents can only be increased once in a 12 month period (with 12 weeks’ advance 

notice) to allow rent predictability. Tenants will also be able to refer perceived 

unreasonable rent increases for adjudication to protect them from rent hikes.  

 Scottish Ministers have the power to cap the levels of rent increases for sitting 

tenants in rent pressure zones (RPZs). This is a discretionary power which local 

authorities may apply to Ministers to make use of.  

4. The analysis and estimates contained in this Memorandum draw on a variety of sources 

including: 

 consultation responses to the policy proposals from two public consultations
1
 

 draft Business and Regulatory Impact Assessments (BRIA)
2
 

 discussions with partners and stakeholders for whom there may be financial 

implications, or who may be affected as a result of the Bill including: landlord and 

letting agent representative groups, advice service providers, individual 

organisations, businesses and the third sector. 

5. In most cases the estimates presented in the tables are unrounded, whilst those presented 

in the body of the text have been rounded for ease of presentation.  This only applies to the 

estimates and where figures are based on actual numbers it follows that these are unrounded.  

Where estimates are rounded they may not sum to total. 

CONTENTS 

6. This Financial Memorandum sets out the costs and savings associated with the following 

parts to the Bill where potential costs and/or savings have been identified: 

 Part 1 concerns creation of a private residential tenancy 

                                                 
1
 The Scottish Government (2015) Consultation on a New Tenancy for the Private Sector: Analysis of Consultation 

Responses; Available at:  http://www.gov.scot/Publications/2015/03/1968/0  

  The Scottish Government (2015) Second Consultation on a New Tenancy for the Private Sector: Analysis of 

Consultation Responses; Available at: http://www.gov.scot/Publications/2015/08/3653 
2
 The Scottish Government (2015) Second Consultation on a New Tenancy for the Private Sector: Partial Business 

and Regulatory Impact Assessment; Available at: http://www.gov.scot/Publications/2015/03/6142/311328 
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 Part 2 concerns tenancy terms 

 Part 3 concerns tenancy information 

 Part 4 concerns rent 

 Part 5 concerns termination 

 Part 6 concerns death of the tenant 

 Part 7 concerns consequential and transitional provision 

 Part 8 concerns final provisions. 

7. One-off initial costs associated with the provisions in the Bill are estimated at between 

£920,000 and £1,315,000 for the Scottish Administration.  The most significant costs are the on-

going costs to the Scottish Administration estimated at between £815,000 and £1,475,000 per 

annum. This is for the annual operating costs for the First-tier Tribunal (FTT) (due to the 

additional number of cases that may be referred under the new tenancy) plus on-going annual 

costs for funding Rent Service Scotland (RSS) to carry out rent adjudication.   

8. Other bodies and individuals may incur modest initial costs in regard to training on the 

new tenancy.  There are no significant on-going costs for other bodies and individuals, although 

designation of any RPZ is likely to have an associated cost.  Local authorities may incur modest 

costs in relation to a RPZ.   

9. The private residential tenancy is expected to commence from late 2017. Regarding 

timescales for costs to be incurred, we would therefore expect the majority of the on-going costs 

to be from this date. One-off costs, such as marketing and training costs for the Scottish 

Administration and other bodies, should be incurred in 2016-17 and 2017-18. As the model 

tenancy agreement will be developed following the successful parliamentary journey of this Bill, 

this may be incurred in 2016-17. Similarly, start-up costs associated with RSS and the FTT 

would be expected to commence on in 2016-17, to allow for recruitment and set up, with on-

going costs following the commencement of the private residential tenancy in late 2017. The 

Scottish Government is unable to provide a timescale for costs associated with RPZs as it is not 

possible to know when a local authority may make an application. 

10.  In regard to margins of uncertainty, the Scottish Government has provided a range where 

it is more difficult to accurately ascertain costs. This is relevant to any provision which 

represents a significant change to the sector and where therefore we have no existing baseline 

costs.  
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Table 1: Summary table of additional costs expected a result of provisions being introduced 

Topic Relevant 

paragraph 

Costs on Scottish 

Administration 

Costs on local 

authorities 

Costs on other 

bodies, individuals 

and businesses 

Awareness 

raising and 

training in 

regard to the 

new tenancy 

12 – 14 

 

 

 

 

Marketing campaign 

(£250,000 – £550,000)  
 

Training costs 

(£300,000)   

Nil Training costs 

(£11,000 – £17,000 

for a large scale 

national 

organisation)  

Model tenancy 

agreement  

15 Development (£50,000)  Nil Nil  

Rent Service 

Scotland (RSS) 

– PRS rent 

adjudication 

16 – 30 Start-up costs 

(£145,000) 

 

On-going costs at 

(£145,000) per annum 

Nil Nil  
 

There will be no fee 

to access rent 

adjudication from 

RSS.   

Additional 

caseload for the 

First-tier 

Tribunal (FTT) 

37 – 54 Start-up costs £175,000 

– £270,000
3
  

 

On-going cost of 

hearing new tenants’ 

cases   

£670,000 – 1,330,000 

Nil The Scottish 

Government has yet 

to decide if there will 

be a fee for applying 

to the FTT and 

whether legal aid will 

be made available. 

Transitional 

costs  

53 Nil Nil Nil 

 

Rent pressure 

zones (RPZs) 

74 – 77 Costs associated with 

consultation and 

consideration of 

evidence. These would 

be negligible.   

Modest costs 

associated with the 

application process, 

awareness raising 

and related 

landlord 

registration work. 

Future rental trends in 

the designated area 

and the way in which 

the cap is specified 

are key factors.   

Total costs  Initial start-up costs of 

between (£920,000 – 

£1,315,000)  

 

On-going costs of 

between (£815,000 – 

£1,475,000) per annum 

thereafter. 

Nil start-up costs. 

 

 

Modest on-going 

costs associated 

with RPZs.  

Modest start-up 

costs.  

 

Modest on-going 

costs associated with 

RPZs. 

                                                 
3
 These include the start-up costs for the new FTT from Table 5 and the additional cost for recruitment of new FTT 

members by Judicial Appointment Board for Scotland. 
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COSTS ON THE SCOTTISH ADMINISTRATION 

Scottish Government 

11. There will be implementation costs to the Scottish Government for making people aware 

of the new tenancy and in developing the new model tenancy agreement.  In addition, there will 

be initial set up and on-going costs to RSS to provide rent adjudication.  

Awareness raising and training 

12. As at March 2013 the PRS in Scotland consisted of around 368,000
4
 households  with a 

total of around 675,000 tenants, 146,000 landlords – with the majority owning only one or two 

properties
5
 – and around 700 letting agents who manage many of the PRS properties

6
. The 

Scottish Government will undertake a campaign to ensure that these and other groups affected by 

the introduction of the private residential tenancy are aware of it and how it will work, in 

advance of its introduction.  The campaign will include a large scale marketing exercise aimed at 

tenants in particular, direct contact with landlords (e.g. using local authorities’ registers of 

landlords) and with letting agents (using their portals), and social media activity.  

13. The Scottish Government estimates that the cost of running a large-scale marketing 

campaign of this type as being in the region of £200,000 to £500,000. It estimates a budget of 

£50,000 would be required for the cost of advertising through letting agents’ portals.  The 

Scottish Government will produce the material for use on its own social media sites and for local 

authorities to email to landlords on their landlord registers.  As this will be done as part of its 

routine work to develop and explain its policies, and from within the budgets for such work, it 

will not give rise to any additional costs.  Therefore, the Scottish Government estimates that the 

total cost of its campaign will be £250,000 to £550,000.  

14. The Scottish Government will also support advice and representative bodies in the sector 

to train landlords and tenants on how the new tenancy will operate.  It has allocated £300,000 to 

be spent on commissioning and producing training material and meeting the staff and other costs 

of the bodies that will provide the training. 

Development of the model tenancy agreement 

15. The Bill provides for the Scottish Government to establish the detailed provisions of the 

new model tenancy agreement in secondary legislation.  In 2001, the then Scottish Executive 

undertook a similar exercise to develop the Scottish secure tenancy (SST).  The Scottish 

Government will adopt the same approach to this exercise and pay external legal specialists to 

develop the model tenancy agreement.   On the basis of its experience in 2001, it estimates that 

this will cost £50,000.  

                                                 
4
 Estimates are based on the 2011 Census, GROS dwelling counts and Scottish Household Survey (SHS) tenure 

splits.  
5
 Scottish Government Review of the Private Rented Sector (2009) and uprated by 35% to reflect the actual growth 

in the PRS between 2009 and 2013.  The PRS growth figures were provided by Scottish Government Analytical 

Services.  
6
 Based on the Financial Memorandum for the Housing (Scotland) 2014 Act. 
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Rent Service Scotland – rent adjudication 

16. The Bill will enable a tenant to refer a case for rent adjudication on receiving a rent-

increase notice from their landlord. The rent adjudication service will then make a determination 

as to what the open market rent is for that property.  

17. While it is intended that there will be no fee to access rent adjudication from RSS, the 

Bill contains a power for a fee to be charged. This is to allow a fee to be introduced in the future, 

should it become apparent that the number of cases is significantly higher than estimated here 

and thus further costs are incurred for RSS.  

18. RSS is part of Scottish Government which makes decisions on rent service issues.  RSS 

will provide the rent adjudication service under the new tenancy, with the final route of appeal to 

the new FTT.  RSS already sets rent levels for housing benefit
7
 and regulated tenancies

8
 in 

Scotland and the Scottish Government has used data on the costs of providing these services, and 

data on the Private Rented Tenancies Board (PRTB) (which performs similar functions in the 

Republic of Ireland), to develop its estimate of the costs it expects to arise from the new 

adjudication functions.   

19. In 2014-15 RSS dealt with a total of 12,915 cases (11,544 housing benefit cases, 8  

re-determinations
9
 and 1,363 fair rent

10
 cases). These involved varying degrees of direct contact 

between rent officers and landlords, tenants and their representatives. Most of these cases were 

dealt with in the office; the number of properties inspected in the year 2014-15 was 875.  Only 

eight out of a total of 11,544 tenants (0.07%) felt it necessary to contest the rent officer’s 

determination, for housing benefit purposes, on their property. 

20. For new tenants on the private residential tenancy this will replace the current provisions 

under the assured and short assured tenancies to appeal to the Private Rented Housing Panel 

(PRHP) regarding rents. A tenant with a statutory assured tenancy, whose landlord has served 

them with a rent increase notice with the relevant notice period, can currently refer a case to a 

PRHP for a ruling on the rent level.  Tenants with a short assured tenancy can also apply to the 

PRHP for a ruling on the rent which, in the Committee’s opinion, the landlord might reasonably 

be expected to charge under the tenancy agreement.  The PRHP will transfer into the new FTT in 

September 2016 (see paragraph 33 below). 

Estimated caseload for RSS 

21. The Scottish Government used the following three-step process to estimate the additional 

caseload for RSS.  

                                                 
7
 Local authorities are required to refer most claims for housing benefit for tenancies which began prior to April 

2008 as well as exempt accommodation (caravans, houseboats, etc.), i.e. non local housing allowance cases, from 

private sector tenants to RSS rent officers. The rent officer determines the rent for these properties and if a cap (a 

local reference rent) applies. Local authorities use the valuation to calculate the maximum amount payable to a 

tenant and to claim back the subsidy figure from UK Government. 
8
 Regulated tenancies are tenancies under the Rent (Scotland) Act 1984.  

9
 A re-determination occurs where one party disputes the amount determined by the rent officer. A senior rent 

officer then makes a re-determination. 
10

 A “fair rent” may be fixed by a rent officer for regulated tenancies under the Rent (Scotland) Act 1984. Generally, 

“fair rents” only apply to tenancies established before 1989.  
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Step one – analysing data from the PRTB in the Republic of Ireland  

 

22. Tenants in the Republic of Ireland can make application to the PRTB where they believe 

their rent has been increased to more than the market rate. The PRTB has operated as a Tribunal 

for the Irish private rented sector since 2004. PRS tenancies in the Republic of Ireland are based 

on 4 year cycles, with rent reviews allowed no more than once per year.  In 2013, there were 109 

referrals by tenants to the PRTB regarding rent increases. 

23. The PRS in the Republic of Ireland is estimated at 320,000 households
11

.  Comparatively, 

the PRS in Scotland (at 368,000 households) is larger by 15%.  Using the number of rent 

referrals to the PRTB (109 per year) as a baseline and scaling it upwards to make it comparable 

with the larger size of the Scottish PRS suggests that RSS could expect to deal with 125 

applications per year.   

Step two – estimating the impact of high rent areas on RSS caseload 

 

24. More applications to RSS are likely in areas with very high rent rises.  Scottish 

Government PRS statistics show that the Aberdeen City and Shire Broad Rental Market Area 

(BRMA)
12

 and the Lothians BRMA were the only areas that had above-inflation rent increases 

between 2010 and 2014
13

.  The Scottish Household Survey (2013) indicates that the proportion 

of tenants who stay in their property for more than one year, and who therefore could be subject 

to an annual rent increase, is 54%
14

.  When applied to the areas above this equates to an 

estimated 16,600 and 27,800 households, respectively, who may have high rent rises. 

25. A recent LettingWeb Tenant Survey (2014) found that only 14% of tenants reported ever 

having left a tenancy due to unreasonably high rent. While these tenants may have perceived 

their rents as unreasonably high, it is not possible to establish from the survey if their rents 

actually exceeded market rates. Tenants may also be reporting on just one of several past 

tenancies i.e. most of their tenancies had reasonable rents.  In the absence of more precise 

evidence and to adjust for these potential sources of overestimation, it is assumed that one in four 

of the tenants responding affirmatively to this survey question (giving an overall incidence of 

3.5%) had experienced above market rent rise in their most recent tenancy.  Applying this 

proportion to those tenancies most likely to experience a high rent increase gives an estimate of 

580 (Aberdeen City and Shire BRMA) and 975 (Lothians BRMA) potential cases for the 

tribunal.  

Step three – removing double counting from step one 

 

26. Since step one (125 cases) was an estimate for the whole of Scotland, this has been 

adjusted to remove Aberdeen City and Shire and the Lothians.  This leaves an estimate of 100 

                                                 
11

 Irish Census 2011. 
12

 There are 18 BRMAs across Scotland which comprise both single and groups of local authorities.  A BRMA is 

defined as an area in which a person could reasonably be expected to live having regard to facilities and services for 

the purposes of health, education, recreation, personal banking and shopping, taking account of the distance of 

travel, by public and private transport, to and from those facilities and services.   
13

 This is a historical position based on data from 2010 – 2014.  For example, changes to the local economy in 

Aberdeen has reduced the extent of rent increases since this period. 
14

 Scottish House Condition Survey (2013). 
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applications for the rest of Scotland, i.e. 100 cases from areas where there have not seen high 

rent rises
15

.  Adding these estimates to step two gives an estimated total of 1,650 unfair rent rise 

applications that may go to RSS each year.  

Costs to RSS   

27. At present RSS running costs includes staff costs, accommodation, IT systems and travel. 

The Scottish Government estimates that the main start-up costs will be in recruiting and training 

additional staff in the year ahead of commencement of the new tenancy.  These are included in 

total running costs described below.    

28. RSS’s current actual running costs in managing its functions with regard to Housing 

Benefit and regulated tenancies are as follows: 

 time to input a referral and issue a determination when no visit required: 40 

minutes (0.09 of a full-time equivalent (FTE) working day) 

 time to input a referral and issue a determination when a visit required: 54 

minutes (0.12 of a full-time equivalent (FTE) working day) 

 time to make a visit: 90 minutes (0.2 days), which amounts to 0.32 days per visit 

case 

 total time spent annually on visits: 170 days (based on 875 visits a year) – 

requiring 1.0 FTE B1 member of staff 

 total annual travel costs for visits: £2,400 (£2.75 per visit). 

29.  The Scottish Government has applied this data to its estimate that there will be 1,650 

adjudication referrals to produce the following estimate of additional costs for RSS: 

 149 days (0.8 FTE) if none require a visit; 528 days (2.9 FTE) if all require a visit  

 travel cost if all require visit: £4,540  

 using the estimate of 1,650 referrals – additional market evidence will require to 

be collected to provide sufficient comparable data in all 18 BRMAs. This will 

involve gathering and collating transactional evidence (rent actually paid) and 

non-transactional evidence (advertised rents). It will equate to an estimated 1.4 

FTE B1 resource.  

 RSS estimates that additional funding per annum will range from £72,000 (if no 

referrals require a visit) to £140,000 (if all referrals require a visit) for additional 

staff; plus £4,540 for travel costs. In the first year of the scheme, RSS advise that 

most properties will require a visit.  

 if the actual number of referrals was significantly higher than 1,650 RSS would 

require additional resources in order to maintain a satisfactory level of service. 

                                                 
15

 In Aberdeen City and Shire and the Lothians there are estimated to be around 44,400 PRS households where 

tenancies are greater than one year.  The equivalent figure for Scotland is 198,000.   Therefore 22% of these 

tenancies are in Aberdeen City and Shire and the Lothians.  The national estimate of high rent cases is 125 which is 

then reduced by 22% to remove Aberdeen City and Shire or 125 x 0.78 = 98.  To arrive at the national figures is 581 

(Aberdeen City and Shire – Very High Rents), 973 (Lothians – High Rents) and 98 (Rest of Scotland – Average and 

Lower Rents) = 1,652 cases 
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 the total cost in year one for RSS is estimated at £145,000.  

30. In areas designated as RPZs, tenants will not need to seek rent adjudication as there will 

be a legally enforceable cap set on rent increases.  This may result in a cost-saving to RSS due to 

a reduction in adjudication cases made to them.  However, since this is discretionary power, it is 

not possible to calculate this potential reduction in costs. 

Scottish Courts and Tribunals Service 

31. The Scottish Courts and Tribunals Service (SCTS) is a non-ministerial government 

department under the leadership of the Lord President of the Court of Session.  The SCTS will 

provide support and administration for the FTT.   

The First-tier Tribunal for Scotland 

32. The Tribunals (Scotland) Act 2014 creates two new tribunals – the FTT and the Upper 

Tribunal for Scotland – to be known collectively as the Scottish Tribunals. The FTT will be 

organised into Chambers of similar subject matter within which devolved tribunals will be 

transferred.  This will include the current Tribunals for housing – the PRHP and the Home 

Owners Housing Panel (HOHP).  Under the Housing (Scotland) Act 2014, civil PRS disputes 

between landlords and tenants are to be transferred from the Sherriff Court to the FTT, as well as 

redress for letting agent regulation.  All jurisdictions will become part of the FTT Housing and 

Property Chamber. 

33. The FTT is expected to begin operating in September 2016 with the transfer-in of the 

PRHP and HOHP followed by cases relating to the assured tenancies in December 2016.  The 

Scottish Government expects that the new tenancy will be introduced in late 2017 for all PRS 

lets made from then.  The FTT will consider cases in respect of both the new tenancy and the 

remaining tenancies under the short assured tenancy and assured tenancy, until these have 

reached their natural end.  

34. The estimated costs for transferring PRS civil cases to the FTT were detailed in the 

Financial Memorandum which accompanied the Housing (Scotland) Act 2014
16

.  The costs 

outlined in this Financial Memorandum for the Bill are based on these earlier figures.   

35. The new tenancy will have a model tenancy agreement, which should effectively 

standardise tenancy agreements across the PRS.  It will also have a modernised set of grounds 

for possession, the majority of which will be mandatory.  Compared with the assured tenancies, 

this will represent a clearer, more streamlined tenancy. This should assist in the efficient and 

effective administration of cases that are brought before the FTT under the new tenancy.  

36. The two tables below are taken from the Financial Memorandum that accompanied the 

Bill for the Housing (Scotland) Act 2014, and set out the set-up and annual operating costs 

estimates for the FTT.  There are three scenarios based on the number of cases the FTT may be 

able to hear per day. If the FTT finds that it is only able to hear two cases per day, it will result in 

                                                 
16

 Housing (Scotland) Act 2014; Financial Memorandum ; Available at: 

http://www.scottish.parliament.uk/S4_Bills/Housing%20(Scotland)%20Bill/b41s4-introd-en.pdf  
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them having to sit for more days in order to hear the overall volume of cases. Therefore the more 

cases the FTT can hear on a daily basis, the fewer sitting days for FTT members. The number of 

cases per day depends on a range of factors, including where the hearings can be held, etc.  Other 

assumptions in the cost analysis include the estimated caseload and accommodation costs.  

Tables 2 and 3 detail the estimated start-up costs and annual operating costs for the FTT based 

on an annual caseload of 700 cases (as set out in the 2014 Act Financial Memorandum).  

Table 2: SET-UP COSTS – PRS Tribunal – Estimated set-up costs 

Set-up cost breakdown 

Scenario A – 2 

cases per 

committee per 

day 

Scenario B – 6 

cases per 

committee per 

day 

Scenario C – 10 

cases per 

committee per 

day 

 £ 

Judicial training costs  68,854  34,707  27,878 

IT – case management system 

development  

27,000  27,000  27,000 

New website  3,100  3,100  3,100 

General Office Expenses  2,520  2,520  2,520 

Staff Salaries  22,120  22,120  22,120 

Publicity material  7,200  7,200  7,200 

Total  130,793
17

  96,647  89,818 

 

Table 3: OPERATING COSTS – PRS Tribunal – Estimated annual operating costs 

Operating cost breakdown  Scenario A – 

2 cases per 

committee per 

day 

Scenario B – 6 

cases per 

committee per 

day 

Scenario C – 10 

cases per 

committee per 

day 

 £ 

Postal Costs  10,870  10,870  10,870 

General Admin Expenses  18,572   18,572  18,572 

Legal costs  22,677  22,677  22,677 

Members Fees  307,034  92,750  55,650 

Venue Hire  42,244  42,244  42,244 

Members Expenses  25,895  13,053  10,485 

President’s Fees  99,880  99,880  99,880 

Administrative Staff Costs  242,360  242,360  242,230 

Members Training 32,507 17,605 14,625 

Computer Charges/Website Costs 9,201 9,201 9,201 

Staff Office Accommodation 58,128 46,868 46,868 

Staff Travel & Subsistence 10,875 10,875 10,875 

Total 880,243 626,955 584,177 

 

 

                                                 
17

 This figure has been calculated with unrounded numbers therefore does not sum completely. 
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Additional number of cases referred to FTT under the new tenancy 

37. The Scottish Government estimated for the 2014 Act Financial Memorandum that the 

FTT would have a caseload from tenant and landlord civil disputes of approximately 700 cases 

per year. Of this, the Scottish Government estimated that 566
18

 would relate to recovery of 

possession under the assured tenancies.  That estimate was based on information relating to 

section 11 of the Homelessness etc. (Scotland) Act 2003 which places a duty on private 

landlords to notify local authorities when they raise proceedings for eviction and some other 

statutory notices.   

38. Based on the PRS review (2009), the Scottish Government estimates that tenants end 

around 90% of tenancies, compared with 10% ended by landlords
19

.  The Scottish Government 

envisages that this pattern of tenancy turnover will continue under the new tenancy, with the 

majority of tenancies ended by tenants.  As outlined above, of those ended by a landlord, it is 

estimated that only a small proportion lead to a landlord having to seek an application for 

repossession to a Court.  

39. The Scottish Government has estimated that the introduction of the private residential 

tenancy will lead to an increase in the number of cases brought to the FTT on tenancy matters, 

including to regain possession. It is assumed that the number of cases for recovery of possession 

currently taken by landlords under the assured and short assured tenancies (566), will remain 

similar under the new tenancy.  In these cases, a tenant may have refused to vacate the property 

on a “no-fault” ground, but this will not apply in the private residential tenancy. Instead, should a 

tenant refuse to vacate the property, the landlord will provide evidence to the FTT to 

demonstrate that a specific ground for repossession exists in order to gain an eviction order.  

These cases should therefore remain broadly similar. 

40. In addition to these cases, the Scottish Government has estimated the additional number 

of cases to the FTT that may result from tenants asserting their additional rights under the private 

residential tenancy.  These include those cases where tenants wish to challenge the repossession 

ground cited by the landlord due to greater security of tenure, making the landlord refer a case to 

the FTT in order to evict. There will also be cases brought under the additional routes of appeal 

to the FTT for tenants, for example regarding wrongful eviction, the tenant being misled into 

leaving the property and the landlord’s duty to provide a document which set out the terms of the 

tenancy.  These new routes of appeal for the tenant to the FTT represent a potential increase in 

caseload. 

41. As detailed at paragraph 18, tenants under the new tenancy will be able to apply to RSS 

for rent adjudication, with a final route of appeal to the FTT.  Based on RSS experience of 

appeal on its rent determinations (in paragraph 19) the Scottish Government has assumed that the 

vast majority of rent adjudication cases will be settled by RSS and not proceed to the FTT. 

                                                 
18

 This is the figure used in the Financial Memorandum for the 2014 Act, as referenced above. It therefore has not 

been rounded here to avoid confusion when cross-referencing these documents.  
19

 The SG PRS Review itself found that the 80% of tenant ended the tenancy compared to 10% of landlords and 

10% “don’t knows”.  For the purposes of this paper the “don’t knows” have been re-assigned to the tenant and 

landlord percentage based on a ratio of eight to one.    
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42. In order to estimate the number of potential additional applications to the FTT, two 

estimates have been provided below. 

43. The first estimate draws on evidence from the Republic of Ireland PRTB which broadly 

considers the same type of cases that the FTT will hear, including on tenancy matters. In 2013, 

applications to the PRTB carried a modest fee of €15 (on-line) or €25 (by postal application).  

These were initially dealt with by mediation and adjudication, but could then be appealed to the 

full Tribunal.  In 2013, there were 2,861 applications to the PRTB, and 388 cases appealed to the 

full Tribunal. 

44. Table 4 below outlines the types of cases taken to the PRTB that broadly match the types 

of cases that will be heard by the FTT under the new tenancy.  In 2013, there were 3,095 PRTB 

cases of a comparable type to those that would be heard by the FTT
20

.  When the multiple 

disputes per application were cleansed to remove double counting this equates to 1,659 cases.   

Table 4: PRTB Cases Equivalent to FTT Cases  

(Includes Multiple Cases Per Applicant) 

PRTB 

Applications 

(no multiple 

count) 

PRTB 

Applications 

Equivalent to 

FTT Cases (no 

multiple count) 

Rent Arrears 781 

2,861 1,659 

Rent Arrears and Overholding 218 

Breach of Landlord Obligations 548 

Breach of Tenant Obligations 481 

Standard and Maintenance of Dwelling 419 

Overholding 302 

Damage in Excess of Normal Wear and Tear 181 

Anti-social Behaviour 165 

Total 3,095 

Proportion of Total Cases 0.58 

Source: PRTB Annual Report 2013 

    

45. Tenants, landlords and third parties can all apply to the PRTB and in 2013, 58% of cases 

were from tenants, 39% from landlords and 3% from third parties.  Of the 1,659 comparable 

applications, assuming 58% of these are made by tenants, this would represent around 960 

applications.  

46. As outlined at paragraph 23, the PRS in Scotland is estimated to be 15% larger than the 

Republic of Ireland.  When the number of applications to the PRTB above is scaled up to reflect 

                                                 
20

 Based on data from the PRTB annual report 2013 http://www.prtb.ie/docs/default-source/annual-reports/annual-

report-and-accounts-2013-tuarasc%c3%a1il-bhliant%c3%bail-agus-cuntais-2013.pdf?sfvrsn=4 
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this, this would therefore represent around 1,105 potential additional applications to the FTT by 

tenants.  

47. An alternative means of estimating the potential additional cases made to the FTT would 

be to assume that the proportion of additional applications to the FTT could be scaled up from 

the number of tenant applications to the PRTB.  Given that 58% of applications to the PRTB are 

made by tenants, this means that tenants are 1.49 times more likely to apply (58/39 = 1.49).  

Taking the estimated number of landlords that will apply to the FTT (566 as at paragraph 37) and 

multiplying by this proportion provides an estimate of around 845 additional tenant applications 

to the FTT.  

48. The two estimates above provide a range of potential new cases to the FTT made by 

tenants: 845 and 1,110.   

49. However, there are caveats with these two estimates. The PRTB and the FTT are not 

directly comparable, as the PRTB is a quasi-judicial body and most applications are dealt with 

by mediation and adjudication, prior to a full Tribunal hearing.   The Irish PRS tenancy is 

different to the private residential tenancy, for example, it is a four-year tenancy.  The types of 

cases included in the estimate are also only broadly comparable, based on the reported categories 

from the PRTB.  There is also a modest fee for applying to the PRTB (€15 on-line; €25 paper 

application).  While the fee for applying to the Scottish Courts is currently £70, whether there 

will be a fee associated with making an application to the FTT will be determined by Scottish 

Ministers, as part of work currently on-going to develop the FTT.   

Cost estimate for the additional FTT caseload under the new tenancy 

50. The cost for the FTT of the new tenancy will be derived from the additional caseload that 

the FTT ends up handling. The cost assumptions for the FTT have been set out above (from the 

Financial Memorandum that accompanied the Bill for the Housing (Scotland) Act 2014).  

51. As outlined above, there is likely to be an additional caseload on the FTT with greater 

security of tenure and the new route of appeal for tenants. The estimated costs for this additional 

caseload has been calculated based on the cost model for transferring tenant and landlord civil 

disputes to the FTT that was used for the Housing (Scotland) Act 2014. 

52. The benefit of this approach is that this provides consistency, in particular given the FTT 

is still being introduced.  However, following this approach has some caveats that cannot be 

factored into the costs below.  Whilst the transition to the new tenancy will incur some start-up 

costs (e.g. training, new forms) these are likely to be lower for the initial start-up of the FTT as 

these will in effect adapt the existing Tribunal (instead of creating it from new).  Also, the 

private residential tenancy will provide a modernised and streamlined tenancy that should assist 

in the efficient and effective administration of cases that are brought before the FTT.  It is 

therefore possible that cases heard under the new tenancy could be dealt with quicker than those 

heard under the assured tenancy, which could provide a cost saving.    

53. There will be overlap between the tenancies being heard in the FTT, with the short 

assured tenancy and assured tenancy gradually reducing in numbers as the new tenancy becomes 

the standard tenancy for all future lets.  The Scottish Government assumes that this transition 
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should be cost neutral since the increase in the number of private residential tenancy cases at the 

FTT, should be matched by a reduction in the number under short assured or assured tenancies.   

54. Table 5 below sets out the costs associated with both annual caseload estimates (845 and 

1,110) for three scenarios relating to the number of committee hearings a day (2, 6 and 10).  The 

total set-up costs are based on set-up costs incurred when the HOHP was set up.  The total 

operating costs are based on those incurred by the PRHP.  The costs per case are estimated by 

dividing the 735 FTT cases (that were in the Housing (Scotland) Act 2014).  Costs per case are 

then multiplied by the new caseload estimates (845 and 1,110) to arrive at the new cost 

estimates.  One of the biggest cost elements of a tribunal are the members day rates.  Therefore 

the more cases that each Committee can hear in one day the less expensive the costs become.  

These estimates assume that two members sit on each committee, one legal member and one 

housing member.   

Table 5. Estimated costs to FTT for additional caseload under new tenancy 

 

Scenario A –              

2 cases per 

committee 

per day 

Scenario B –              

6 cases per 

committee 

per day 

Scenario C –              

10 cases per 

committee 

per day 

Set up cost of 843 cases (£) 150,216 110,999 103,156 

Operating cost of 843 cases(£) 1,010,960 720,059 670,859 

Total cost (£) 1,161,176 831,058 774,015 

Set up cost of 1,107 cases (£) 197,224 145,735 135,438 

Operating cost of 1,107 cases (£) 1,327,328 945,392 880,796 

Total cost (£) 1,524,552 1,091,127 1,016,234 
Notes:  1. Cost per case, for example, is calculated by dividing the caseload that is already in the Housing Act 2014 

(735) by the total one-off set up cost (£130,793) cost = £178.    

 

Judicial Appointment Board for Scotland  

55. The FTT will require additional members to hear the additional private tenancy cases. 

Appointment processes will be overseen by the Judicial Appointments Board for Scotland 

(JABS).  Costs for JABS recruitment for the PRS Tribunal of the FTT are estimated at around 

£70,000
21

.  

COSTS ON LOCAL AUTHORITIES 

56. The Scottish Government does not expect there to be any additional costs for local 

authorities from proposals for the private residential tenancy.   

57. In their consultation responses, local authorities generally supported RPZs.  COSLA 

indicated that additional resources would be required to resource any additional responsibilities 

arising from RPZs.   

                                                 
21

 These costs are in addition to those set out in Table 5. 
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58. Should a local authority choose to make an application to have an area designated as an 

RPZ, there may be a modest cost in preparing an application.  Further costs may be associated 

with informing the tenants and landlords about the RPZ.  The cost for informing landlords may 

be modest, for example, if this was by email using the landlord register.  The cost of informing 

tenants may be greater, for example if this was through the landlord register by post, which 

would incur costs for administration and postage.  However, it is not possible to quantify this 

since the size and scale of any RPZ would be determined by the local authority.   

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

59. The introduction of the new tenancy will result in costs to individuals, businesses and 

bodies acting as landlords or letting agents.   

Costs to landlords and letting agents 

60. As noted at paragraph 3 the new tenancy will be an open-ended tenancy where landlords 

are able to recover possession of their property in all reasonable circumstances, using the new 

grounds for repossession.  This represents a change from the current assured tenancies, where 

under a short assured tenancy landlords can seek repossession at the expiry of the tenancy term.  

61. Under the private residential tenancy, where a landlord seeks to recover possession of 

their property they will be required to do so by providing the tenant with a notice to leave, citing 

the reason for this under the grounds for possession.  The notice period for the tenant to leave 

will depend on how long they have stayed in the property.  A tenant will then be able to decide 

whether to leave at the end of the notice period of their own accord, or to wait for a landlord to 

seek repossession through the FTT.  It will then be a matter for the Tribunal to decide on the 

merits of each case. 

62. The new modernised grounds have provided an opportunity to cover tenancy 

management issues not currently included in the assured tenancy.  For example, the new grounds 

will include recovery of possession for abandonment (“not occupying let property”) and the 

landlord intending to sell, which will give landlords legal clarity in such circumstances, and may 

provide some savings of legal costs.  From the consultation, landlords are supportive of these 

new grounds. 

63. The new private residential tenancy will also be more streamlined and less complex than 

the current assured tenancies.  A key issue raised about the short assured tenancy is its 

complexity. If it has not been correctly issued, this can have significant cost implications for 

landlords.  For example, should the correct pre-tenancy notice not be served, a landlord who 

intended to provide a short assured tenancy may find him or herself tied into an tenancy (under 

which it is more difficult to regain possession). Similarly, should a notice to quit be served 

incorrectly, the landlord may have to wait months in order to serve another. Under the new 

tenancy, pre-tenancy notices will not be required and if the notice to leave is served incorrectly, 

the FTT has discretion to whether it may still be accepted. The new tenancy will overall be 

simpler and clearer to understand, which should reduce instances of legal complications and 

therefore potential legal costs.  
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64. For landlords that seek to let out their property as a “holiday let” for part of the year, 

since there is no specific ground for possession for this purpose, they will only be able to re-let 

their property as a “holiday let” when the current tenancy has been ended by the tenant or if one 

of the repossession grounds applies.  This may result in a loss of income if the rent the landlord 

intended to charge under a “holiday let” would have been higher than the rent charged at other 

times of the year.  We cannot quantify this cost as there are no robust statistics available on the 

number of landlords that operate in this way.   

65. Landlords that rent in the student rental market may also need to adjust their approach to 

managing their property.  Currently, many landlords look to advertise their properties to students 

often months in advance to the start of the tenancy, on the assumption that the existing tenants 

will leave when the current tenancy expires. In these circumstances, under the private residential 

tenancy landlords will need to know when existing tenants are going to leave the property, 

before advertising.  Under the private residential tenancy, tenants will usually be required to 

provide their landlord with at least eight weeks’ notice, by providing them with a notice to leave.  

The result of this will likely be a shorter “window” for advertising and letting property in the 

student market.  Some landlords and letting agents have said that this may lead to a loss in 

income due to longer voids for student lets which end outwith the season of high demand. 

Effective engagement with tenants can help mitigate this, for example by agreeing the date at 

which the tenant intends to leave in advance of formal notice being given.  

66. Purpose-built student accommodation (PBSA) providers may also need to adjust their 

management approach, since it may be harder to predict and plan for precisely when a tenant is 

due to leave.  This may result in an increase in void periods, where a tenant has left it late in the 

summer to leave, after the main period of demand from students for accommodation.  This may 

also impact on their ability to plan ahead for subsequent year allocations, including nomination 

agreements for student accommodation with higher education institutions.  Under these 

agreements, PBSA providers agree to provide a specified number of beds, supporting higher 

education institutions to meet any commitments they have made to accommodate students. This 

may require additional management costs, for example to clarify with tenants their intentions and 

to manage the additional complexity of multiple tenancy completion dates.  

67. In many of the above cases, while it may not be entirely certain when any one let will 

end, providers may take confidence that only a small proportion of lets may continue beyond the 

expected date.  For example, in the case of students, the majority are unlikely to want to incur the 

additional cost of rent to stay in accommodation after the term has ended, unless they were 

planning to stay on over the summer and into the next term.  Good engagement with tenants 

should alleviate uncertainty around when they intend to leave.  It should also be noted that, under 

the current short assured tenancy, having a fixed end date in the tenancy does not guarantee 

vacant possession at that date, since if the tenant stayed on the landlord would first have to 

obtain an order for possession from the sheriff court before the tenant could be legally evicted.  

68. As noted in paragraph 38, the Scottish Government envisages that the pattern of tenancy 

turnover under the assured tenancy will continue under the new tenancy with the majority of 

tenancies ended by tenants. Only around 10% of tenancies are brought to an end by a landlord. 

Only a small proportion lead to a landlord seeking an application for repossession to a Court.   

This currently costs the landlord £70 to make an application in the Sheriff Court and they may 

also incur the legal expenses of a solicitor.  The time that the Sheriff Court can take to resolve 

34



These documents relate to the Private Housing (Tenancies) (Scotland) Bill (SP Bill 79) as 

introduced in the Scottish Parliament on 7 October 2015 

 

 

these tenancy issues has been a long-standing issue for many landlords, in particular if the tenant 

has stopped paying rent.  

69. As detailed in paragraph 37, the Scottish Government estimates that around 700 landlord 

and tenant dispute cases will be transferred to the FTT, of which 566 will be with regard to 

recovery of possession.  In addition, it is expected that between 845 and 1,110 cases will be 

referred to the FTT under the new tenancy, including for repossession.  The Tribunal offers a 

more accessible, specialist and consistent form of redress for tenants and landlords on housing 

matters. In the Tribunal setting, hearings will be inquisitorial and more informal than in the 

Courts.  The Tribunal will not require legal representation in every instance, which could 

represent a potential saving to landlords.  The Scottish Government is also considering whether 

to set a fee for applying to the Tribunal.  Should it decide not to set a fee (or set a reduced fee to 

that of the Courts), that would also represent a saving to landlords. Should it decide to set a 

higher fee, this represents a potentially higher cost to landlords. 

70. It is estimated that 700 letting agents currently act of behalf of half of landlords in the 

PRS.  As noted, the new private residential tenancy will involve some transitional costs to letting 

agents. The less complex tenancy, including the model tenancy agreement, should help 

streamline the issuing and managing of tenancy documents, making some savings to letting 

agents.  

71. Some landlords and letting agents have expressed concern that removing the ability of a 

landlord to ask a tenant to leave at the end of their tenancy agreement could result in some 

landlords departing from the sector.  While the change in the tenancy may result in some 

reduction in the flexibility that a landlord currently has in return for strengthening the security of 

tenure for the tenant, the new tenancy will not significantly affect the most important driver for 

investment in the private rented sector, the rate of return on investment.  Landlords will still be 

able to charge market rents
22

, they will be able to recover possession if the tenant fails to pay rent 

or if they wish to realise their capital investment by selling the property (or in the case of 

individual landlords, if they require the house for themselves or their families). Lenders will still 

be able to recover possession in the event of the landlord defaulting on the mortgage, so the 

availability of finance should continue with the introduction of the new tenancy.   Furthermore, 

with half the PRS currently estimated not to use the services of a letting agent, there appears to 

be significant room for growth for letting agents with successful business models as the sector 

becomes increasingly professional.  

72. Landlords that have a buy-to-let mortgage may also have a cost associated with 

introducing the new tenancy, passed on from lenders. This is detailed at paragraph 78.  

73. Letting agents and housing advice providers may also have transitional costs associated 

with training staff, adapting systems, and raising awareness about the new tenancy. One key 

national advice body estimated that the cost of training their staff would be £17,000 and another 

key organisation suggested £11,000. The Scottish Government will be running a national 

awareness raising campaign and will also provide clear and accessible guidance.  It expects, 

                                                 
22

 Except where locally, an RPZ has been designated, where rents for sitting tenants will have a set limit of increase.  

This may result in rents for some sitting tenants falling below the market rate, for a limited period of time.  But 

initial rents would continue to be market led. 
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therefore, that other bodies will not need to incur significant additional costs on training or other 

awareness raising activities.  

74. Although the impact of any potential future designation of a RPZ will depend on future 

rental trends in that area and the exact way in which the rent increase cap is specified (which is 

set out in the Bill as being at least CPI +1%), the potential impact can be illustrated by applying 

different rent increase levels to historic data.  Table 6 provides examples of this impact using 

historic rent data collected at the geographic level of a BRMA,
23

 although it should be noted that 

a RPZ of this size is unlikely, since BRMAs tend to encompass several local authorities, while 

the proposed power is intended for use in a specific zone within one local authority. 

75. Rent data for the Aberdeen City and Shire BRMA is used, since this is the BRMA that 

experienced the highest levels of rent rises in the period 2010-14, the period covered by the 

Scottish Government private sector rent statistics.  In particular, there was a very sharp rise in 

rents in 2013 and 2014, with average rents for two-bedroom properties rising by an annual 17% 

nominal (14% real) and 10% nominal (8% real) respectively.  The impact is illustrated for three 

possible rent caps (these are for illustrative purposes only).  The consumer price index (CPI) has 

been used as the measure of inflation to set the cap, and also to adjust monetary values to 2014 

prices to facilitate comparison over time.  The illustrations relate to the average or mean rents for 

a two-bedroom property – the most common size of PRS property. 

76. Table 6 shows that in the Aberdeen City and Shire BRMA, over the four-year period 

from 2011 to 2014 for which the relevant data is available
24

, the impact of a hypothetical rent 

increase cap (i.e. the total loss to the landlord, or, alternatively, the benefit to the tenant, 

expressed as a percentage of total market rent payable over this period) would have varied 

between 8% for an increase cap of CPI plus 1%, and 5% for a cap of CPI plus 5%. Note that 

these figures relate to a situation where the same tenant remains in the property, since if the 

tenant moves – and as set out earlier there is a high rate of turnover in the private rented sector – 

the initial rent can be reset to the market level, and so the impact of a rent cap would be smaller. 

 

 

 

 

                                                 
23

 Available at http://www.gov.scot/Publications/2014/11/2313. BRMA data is used since this is the geography at 

which the private rent data is collected, since this data is used as the evidence base for setting the Local Housing 

Allowance for Housing Benefit payments. 
24

 This is because data is only available from 2010 onwards, and since the proposed rent cap will apply to the 

increase in rent rather than its level, 2011 is the first year for which the potential impact of a rent cap can be 

illustrated using this data set. 
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Table 6.  Illustrative impact of various rent increase caps on an average two-bedroom apartment in 

Aberdeen City and Shire BRMA assuming no change in tenancy, over period 2011-2014 (£s in 2014 

prices)
25

 

 
2011 2012 2013 2014 

2011-2014 

(average) 

Mean market/uncapped monthly rent 724 733 834 898 797 

Annual increase 0.2% 1.2% 13.7% 7.7% 5.7% 

Rent increase cap is set at CPI + 1% 

Monthly rent when cap applied 724 731 739 746 735 

Difference between capped and uncapped rent 

(assuming no change in tenancy) 
0 1 95 152 62 

Loss to landlord/gain to tenant as % of market 

rent 
0.0% 0.2% 11.4% 16.9% 7.8% 

Rent increase cap is set at CPI + 3% 

Monthly rent when cap applied 724 733 755 778 747 

Difference between capped and uncapped rent 

(assuming no change in tenancy) 
0 0 79 121 50 

Loss to landlord/gain to tenant as % of market 

rent 
0.0% 0.0% 9.4% 13.4% 6.2% 

Rent increase cap is set at CPI + 5% 

Monthly rent when cap applied 724 733 770 808 759 

Difference between capped and uncapped rent 

(assuming no change in tenancy) 
0 0 64 90 39 

Loss to landlord/gain to tenant as % of market 

rent 
0.0% 0.0% 7.7% 10.0% 4.8% 

Note: The average monthly rent in 2010 was £723 (adjusted to 2014 prices). CPI is used to adjust for 

inflation. 

 

77. A possible negative impact of a rent increase cap is that it may deter investment in 

housing and reduce the supply of new rented housing, or investment in improving the quality of 

existing housing, due to the lower expected rental return. However, the design of the rent 

increase cap will help to mitigate such concerns.  For an investor considering whether to 

commission new build private rented stock, the main risk to their expected costs from buoyant 

housing market conditions will be an increase in land prices, and perhaps construction costs, 

during the development phases.  However, once land acquisition and construction is complete, if 

it has proved more costly than the investor initially expected due to an unexpectedly buoyant 

local housing market, the investor will be able to recoup these costs by setting a higher initial 

rent, since the rental increase cap will not apply to initial rents.  Once the property has been built, 

and so the land acquisition and construction costs have already been incurred, the operating costs 

faced by investors (such as management, maintenance and financing costs) are much less 

                                                 
25

 Because the hypothetical rent increase cap relates to changes in rents, the modelling approach taken is as follows. 

In each period, the percentage difference between the previous period’s rent (which may have been constrained by 

the cap) and the market rent for the current period is calculated.  This is compared to maximum increase permitted 

by the cap – if it is lower, then the level of the rent is assumed to be in line with the market rent for the current 

period, while if it is higher, then the rent is assumed to increase from the previous period by the maximum permitted 

by the cap. 
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affected by local housing market conditions. The investor will also be able to increase rents at 

least in line with inflation plus 1%. Therefore the primary impact of a rent increase cap will be a 

redistribution from landlords to tenants. 

Costs to lenders 

78. Some lenders may need to make changes to their literature and terms and conditions to 

reflect the new tenancy.  There may also be additional legal costs for assessing the implications 

of the new tenancy for existing and new mortgage holders.  These costs are likely to be modest 

for lenders, although these may be passed on to landlords, as noted at paragraph 72.   

Costs to institutional investment 

79. The private residential tenancy will support our efforts to make the PRS a more 

professionally managed sector which could help make the PRS more attractive to institutional 

investors.  It retains the flexibility of being able to contract for an initial period (as in the assured 

tenancy) and provides landlords with grounds to recover possession of their property in all 

reasonable circumstances.  Institutional investors are looking for a long-term, steady return on 

their investment.  The new tenancy will support this by providing a modernised, streamlined 

tenancy, which is clearer to use and understand for tenants and landlords based on a new system 

of redress to a specialist housing tribunal (the FTT).  This includes provision for the non-

payment of rents, anti-social behaviour and breach of the tenancy.  It may also encourage tenants 

to settle and stay in their homes for longer, which would also benefit these investors.  

80. The provisions on rent for predictability (an increase every 12 months) and protection 

against rent hikes from unscrupulous landlords will be in keeping with institutional investors’ 

business models and should therefore not represent a cost to them.   

81. The provisions on RPZs will enable landlords to model their potential impact and to 

recover their reasonable costs for property improvement, so investors should feel confident in 

planning their investment.  

Costs to tenants 

82. There are likely to be no additional direct costs to tenants from the proposals for the 

private residential tenancy. With greater security of tenure, tenants may look to stay longer in 

their PRS homes, and be less likely to incur the moving costs (financial and upheaval, e.g. 

leaving schools) of the current tenancy if a landlord gives them two months to quit.  There may 

also be savings in regard to moving costs due to unplanned evictions. They will also be better 

able to assert their existing rights, which could produce savings from improvements to their 

homes made by their landlord, for example by making the property wind and watertight they 

may save on heating costs.  

83. As noted at paragraph 49, the Scottish Government has yet to decide if there will be a fee 

for applying to the FTT and whether legal aid will be made available.  A decision will be taken 

by Scottish Ministers as part of the programme to create the FTT.  Should there be a fee, tenants 

may incur costs for going to FTT, for example where they wish to make an application as they 

feel they have been misled into leaving a property.  However, they will only incur this cost if 
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they believe this will be beneficial to them. If the FTT finds in their favour then they may be 

awarded up to three months’ rent.     

84. Some of the additional costs to landlords and letting agents may be passed on to tenants 

in the form of additional rent.  However, the analysis set out above shows that any additional 

costs due to this legislation are likely to be modest (and should also be set against potential costs 

savings such as from the simplified tenancy).  Moreover, the protection that is being proposed 

for tenants relating to rent increases should ensure that landlords will not be able to pass on rent 

increases which are not justified either by overall market conditions or by improvements in the 

quality of the property. 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 7 October 2015, the Cabinet Secretary for Social Justice, Communities and Pensioners’ 

Rights (Alex Neil MSP) made the following statement: 

 

―In my view, the provisions of the Private Housing (Tenancies) (Scotland) Bill would be 

within the legislative competence of the Scottish Parliament.‖ 

—————————— 

 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 7 October 2015, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

 

―In my view, the provisions of the Private Housing (Tenancies) (Scotland) Bill would be 

within the legislative competence of the Scottish Parliament.‖ 
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