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DELEGATED POWERS MEMORANDUM 

 

INTRODUCTION 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Private Housing (Tenancies) 

(Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions in the 

Bill and outlines the reasons for seeking the proposed powers.  This memorandum should be 

read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of the Memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The purpose of the Private Housing (Tenancies) (Scotland) Bill is to increase security of 

tenure for tenants while providing appropriate safeguards for landlords, lenders and investors; to 

introduce a private residential tenancy to replace the assured tenancy (the market rent tenancy for 

the private sector with some security of tenure introduced by the Housing (Scotland) Act 1988); 

to provide statutory terms of that tenancy; to provide comprehensive and robust grounds for 

eviction; to provide for predictability of rents and protection for tenants against excessive rent 

increases by the use of adjudication by a rent officer (appointed under the Rent (Scotland) Act 

1984 and employed by Rent Service Scotland which is part of the Scottish Government) and the 

designation of rent pressure zones; and to create a more streamlined, clearer to understand 

tenancy system that is fit for the modern Private Rented Sector.   

4. The Bill is structured in the following parts: 

 Part 1 contains provisions which create the private residential tenancy.   

 Part 2 makes provision in relation to the statutory terms of the tenancy agreement.  

 Part 3 provides for tenancy information.   

 Part 4 makes provision for rent increases, rent adjudication and rent pressure zones.   

 Part 5 makes provision for termination of the tenancy.   

 Part 6 makes provision in the event of the death of a tenant. 

 Part 7 makes a number of consequential and transitional provisions.   

 Part 8 sets out various final provisions. 
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RATIONALE FOR SUBORDINATE LEGISLATION 

5. The Scottish Government has had regard, when deciding where and how provisions 

should be set out in subordinate legislation rather than on the face of the Bill, to: 

 the need to strike the right balance between the importance of the issue and 

providing flexibility to respond to changing circumstances; 

 the need to make proper use of valuable Parliamentary time; and  

 the need to anticipate the unexpected, which might otherwise frustrate the purpose of 

the provision in primary legislation approved by the Parliament.  

DELEGATED POWERS 

6. The delegated powers provisions are listed below, with a short explanation of what each 

power allows, why the power has been taken in the Bill and why the selected form of 

Parliamentary procedure has been considered appropriate. 

Section 3(1) – Ministerial power to modify schedule 1 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative 

Provision 

7. Section 3(1) provides that Ministers may by regulations modify schedule 1 which lists the 

types of tenancies which cannot be private residential tenancies, for example, licensed premises 

or holiday lets. 

Reason for taking power 

8. The regulation-making power seeks to allow for a prompt and efficient change to be 

made to the list of types of tenancies which are not private residential tenancies. For example, a 

change may be required if Ministers agreed to add to paragraph 11 of schedule 1 another body 

which provides accommodation in the social housing sector. 

Choice of procedure 

9. It is considered appropriate that this power should be subject to affirmative procedure to 

allow Parliament a high level of scrutiny of the types of tenancies which may be added to or 

removed from the list in schedule 1 as adding or removing types of tenancies may have an 

impact on property rights of individuals. The affirmative procedure will also apply for the reason 

that the regulations would be amending primary legislation. The use of the regulation-making 

power is subject to a statutory duty to consult, which will ensure that the views of stakeholders 

are taken into account prior to its application. 
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Section 5(1) and (3) – Statutory terms 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative 

Provision 

10. Section 5(1) provides that Ministers may by regulations prescribe statutory terms which 

are to apply to every private residential tenancy. Section 5(3) provides that such regulations may 

provide that, in some circumstances, a statutory term does not apply to private residential 

tenancies or that, in some or all circumstances, the parties to that tenancy may agree to vary it. 

For example, where a landlord and tenant agreed to more generous notice periods for access to 

inspect and repair, regulations might provide that the term for access for repairs or other work 

under paragraphs 5 to 7 of schedule 2 would not apply. It also provides that before making 

regulations the Scottish Ministers must consult with persons representing the interests of 

landlords and tenants.     

Reason for taking power 

11. The power is necessary to prescribe the terms which are to apply to every private 

residential tenancy.  Although key provisions are set out in schedule 2, these will need to be 

developed further in liaison with stakeholders and may need adjustment from time to time to 

take account of changes in letting practices or developments in case law.  The provision is 

therefore required to give flexibility to respond to use of the new type of tenancy that the Bill 

creates.  

Choice of procedure 

12. The statutory terms are key to the regime to ensure that both parties’ rights are 

safeguarded; therefore, it is considered appropriate to allow Parliament a high level of scrutiny. 

The use of the regulation-making power is subject to a statutory duty to consult, which will 

ensure that the views of stakeholders are taken into account in its application. Furthermore, since 

the use of this power could have a significant impact on the tenancies affected, it is considered 

appropriate that it is subject to affirmative procedure. 

Section 9(1) – Specified information 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative 

Provision 

13. Section 9(1) provides that Ministers may by regulations specify the information which 

must be provided by the landlord to the tenant, including its form. The regulations may also 

provide for the deadline by which information is to be given.  Before making provision, the 

Scottish Ministers must consult with persons representing the interests of landlords and tenants, 

unless there has already been more general consultation.  Regulations may make different 
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provision for different purposes. For example, to require information to be given by a landlord to 

a tenant in an electronic form only for tenancies entered into from a particular date to ensure that 

such requirement does not apply retrospectively to tenancies already in place. 

Reason for taking power 

14. The power is necessary to specify the information which may require to be provided, 

from time to time, by the landlord to the tenant.  This provision is similar in effect to sections 

30A and 30B of the Housing (Scotland) Act 1988, which have been used to make the Tenant 

Information Packs (Assured Tenancies) (Scotland) Order 2013 (S.S.I. 2013/20).  These 

regulations will provide for a requirement for landlords to provide to tenants additional 

information in relation to rights and duties under private residential tenancies. 

Choice of procedure 

15. Since the use of this power would have an impact on the tenancies affected, it is 

considered appropriate that it is subject to affirmative procedure. This would allow the 

Parliament the opportunity for full consideration of the provision it is proposed to make. 

Section 10(1) – Regulations about provision of information  

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative 

Provision 

16. Section 10(1) provides that Ministers may by regulations make provision about how the 

written terms of the tenancy and other specified information are to be provided by the landlord to 

the tenant.   

Reason for taking power 

17. The regulations will provide flexibility when setting deadlines, providing for service on 

joint tenants, and the manner in which the tenancy agreement or other documents may be 

provided, including electronically. This provision is similar in effect to sections 30A and 30B of 

the Housing (Scotland) Act 1988. 

Choice of procedure 

18. It is considered appropriate that this power should be subject to affirmative procedure to 

allow Parliament a high level of scrutiny of the manner in which the written tenancy agreement 

and specified documents are to be provided.  In practice it is likely that this power would be used 

along with the power at section 9(1), at least in some instances of its uses, and that power is subject 

to affirmative procedure. 
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Section 15(3) – Notice to landlord of tenant’s application to First-tier Tribunal to draw up 

terms of the tenancy or for an order for payment under section 14(2) 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

19. Section 15(3) provides that Ministers may by regulations prescribe requirements that 

must be met in the notice to be served on landlords by tenants informing them that the tenants 

are applying to the First-tier Tribunal under section 13(1)(a) to draw up the terms of the tenancy 

or under section 14 for an order requiring the landlord to pay the tenant an amount up to 3 

months’ rent.  Section 60(2) enables these requirements to include information that the notice 

must contain, to make provision for the form of the notice, and to make provision for the manner 

of its delivery.  Section 60(1) allows the regulations to make different provision for different 

purposes. 

Reason for taking power 

20. The notice is served on the landlord by the tenant in order to inform him that the tenant 

intends to apply to the First-tier Tribunal to draw up the terms of the tenancy or for a payment 

order. 

Choice of procedure 

21. The Scottish Government does not anticipate that prescribing the form of the notice to the 

landlord should merit a higher degree of scrutiny than negative procedure.  As with the similar 

provision in the 1988 Act, this is relatively straight-forward provision about how the scheme 

approved by Parliament is to operate, and does not affect the policy or principles that underlie 

what Parliament has approved. 

Section 19(2)(b) – Notice relating to landlord’s power to increase rent 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

22. Section 19(2) provides that Ministers may by regulations prescribe requirements that 

must be met in the rent increase notice to be served by landlords on tenants.  Section 60(2) 

enables these requirements to include information that the notice must contain, to make 

provision for the form of the notice, and to make provision for the manner of its delivery. 

Section 60(1) allows the regulations to make different provision for different purposes. For 

example, a rent-increase notice for a property in a rent pressure zone may contain information in 

relation to the rent restriction.  
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Reason for taking power 

23. The rent increase notice is served by the landlord on the tenant in order to increase the 

rent payable under the private residential tenancy.  This provision is similar in effect to section 

24 of the Housing (Scotland) Act 1988, which has been used to make provision in the Assured 

Tenancies (Forms) (Scotland) Regulations 1988 (S.I. 1988/2109). 

Choice of procedure 

24. The Scottish Government does not anticipate that prescribing the form of the rent 

increase notice should merit a higher degree of scrutiny than negative procedure. In essence, 

prescribing the form of notice is procedural in nature. As with the similar provision in the 1988 

Act, this is relatively straight-forward provision about how the scheme approved by Parliament 

is to operate, and does not affect the policy or principles that underlie what Parliament has 

approved.  

Section 20(4) – Form of notice and fee where tenant refers proposed rent increase to rent 

officer 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

25. Section 20(4) provides that Ministers may by regulations prescribe the form of referral to 

a rent officer to make an order setting the rent for the property as determined by the rent officer, 

and set a fee for such applications.  

Reason for taking power 

26. The determinations of rent in respect of a private residential tenancy is a new function to 

be carried out by the rent officer. Therefore, provision needs to be made in relation to the form to 

be used for referral, any fee to be paid and the manner of intimation by the tenant to the landlord. 

This provision in respect of the form is similar in effect to section 17(3) of the Housing 

(Scotland) Act 1988, which has been used to make provision in the Assured Tenancies (Forms) 

(Scotland) Regulations 1988 (S.I. 1988/2109). 

Choice of procedure 

27. The Scottish Government does not anticipate that prescribing the form, fee and manner of 

intimation should merit a higher degree of scrutiny than negative procedure.  This provision is 

essentially about administrative or technical requirements. As with the similar provision in the 

1988 Act, this is relatively straight-forward provision about how the scheme approved by 

Parliament is to operate, and does not affect the policy or principles that underlie what 

Parliament has approved. 
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Section 29(2) – Duty on rent officers and the First-tier Tribunal to make information about 

rents available 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

28. Section 29(2) provides that Ministers may by regulations specify the details of rent 

determinations to be published by rent officers and the First-tier Tribunal, along with 

information about other rents used in reaching determinations. A determination is made 

following an application by a tenant under section 20(1) or by a tenant/landlord under section 

22(2) or 23(1).  The power also allows prescription of the fee to be charged for the supply of this 

information to individuals and the manner in which it is to be made available. 

Reason for taking power 

29. Publication of such information will be a valuable resource for those tenants who are 

considering applying for a determination of rent and for landlords who are considering the level 

of an increase in rent. This provision is similar in effect to section 49 of the Housing (Scotland) 

Act 1988, which has been used to make the Assured Tenancies (Rent Information) (Scotland) 

Order 1989 (S.I. 1989/685).  That Order prescribes a fee of £1.50 per entry where an individual 

wishes a certified copy of information, and provides for the form that records are to take and 

how they are to be made available. 

Choice of procedure 

30. The Scottish Government does not anticipate that specifying the information and the 

manner in which it is to be made available should merit a higher degree of scrutiny than negative 

procedure.  As with the 1989 Order, this provision sets out how information generated by the 

operation of the statutory scheme is published, and the related fees. It does not enable provision 

that significantly alters the provision made by the Parliament. 

Section 30(2) –Power to designate a rent pressure zone 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative 

Provision 

31. Section 30(2) allows Ministers to designate the whole or part of a local authority area as a 

rent pressure zone, on an application by that local authority and to prescribe the number of 

percentage points to be added to the base increase of CPI plus 1%.  The formula set out in 

section 31(1) provides the upper limit on rent increases which may be any amount up to and 

including the upper limit. The designation limits the increases that may be made to rents under 

private residential tenancies for a period up to a maximum of five years in respect of each 

application for designation.  Section 33 requires the Scottish Ministers to consult persons 
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representing the interests of landlords and tenants before laying a draft instrument in the 

Parliament, and to lay along with any instrument details of both the responses to that 

consultation and specific evidence which had led Ministers to conclude that the designation 

should be made. 

Reason for taking power 

32. There are a few areas within Scotland where private rented sector rents are increasing 

excessively.  The excessive rent rises are causing hardship to tenants and having a detrimental 

effect on housing supply within the local authority areas where they occur.  This power will 

allow the Scottish Ministers to limit increases in rents in defined areas where the local authority 

seeks a designation, where the information exists to support restriction of rent increases in an 

area. 

Choice of procedure 

33. It is considered appropriate that this power should be subject to affirmative procedure 

because of the significance of the impact on landlords, lenders and investors.  This is provision 

that should receive thorough Parliamentary scrutiny, hence the evidential requirements that are 

attached to any use of the power to ensure that the Parliament is well-informed in exercising that 

scrutiny. 

Section 34 – Power to change inflation index 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative 

Provision 

34. Section 34 provides that Ministers may by regulations modify the definition of a 

particular prices index referred to in section 31 for the purpose of limiting the increase in rent in 

an area designated as a rent pressure zone.  (Section 31 currently refers to the all consumer prices 

index.) 

Reason for taking power 

35. The ability to modify the definition allows Ministers flexibility when referring to an 

appropriate prices index should it be decided that the all consumer prices index is no longer the 

most appropriate index to use.   

Choice of procedure 

36. It is considered appropriate that this power should be subject to affirmative procedure to 

allow Parliament a high level of scrutiny as it involves potential for a significant change in the 

effect of primary legislation.  As with the designation provision in section 30, it is appropriate 

that Parliament has the opportunity fully to consider how the area designation provision 

operates, and can consider the justification for any change that is proposed. 
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Section 50(3) – Sub-tenancy notice to leave 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

37. Section 52(1) sets out the main requirements which must be contained in a notice to 

leave. Section 50(1) provides  that, where a landlord has given a notice to leave to a tenant, the 

landlord may also give a notice to leave to any person who holds a tenancy from the tenant. 

Section 60(2) enables these requirements to include information that the notice must contain, to 

make provision for the form of the notice, and to make provision for the manner of its delivery. 

Section 60(1) allows the regulations to make different provision for different purposes. 

Reason for taking power 

38. Section 50(3) provides that Ministers may by regulations prescribe additional 

requirements which a notice to leave must meet in order for it to be also served on any subtenant.   

Choice of procedure 

39. The Scottish Government does not anticipate that specifying the additional requirements 

of the notice to leave should merit a higher degree of scrutiny than negative procedure.  This is 

relatively straight-forward provision about how the scheme approved by Parliament is to operate, 

and does not affect the policy or principles that underlie what Parliament has approved. 

Section 51(3) – Variation of initial period 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

40. Section 51(2) provides that the initial period of a tenancy will be six months, unless the 

parties to it agree otherwise. Section 51(3) provides that Scottish Ministers may by regulations 

set out how a landlord and tenant are to agree an initial period. Such regulations may make 

different provision for different purposes. For example, how agreement may be made where 

landlords and tenants are using the model tenancy agreement or where they are using a different 

form. 

Reason for taking power 

41. The power by regulations to govern how the initial period may be varied allows 

flexibility when developing the detail of the criteria which have to be met and the necessary 

procedures. 
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Choice of procedure 

42. The Scottish Government does not anticipate that specifying how the landlord and tenant 

are to agree a shorter or longer initial period should merit a higher degree of scrutiny than 

negative procedure.  This is administrative detail, not substantive provision. 

Section 52(1)(d) – meaning of notice to leave  

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative 

Provision 

43. Section 52(1) sets out requirements that must be contained in the notice to leave that a 

landlord will use to seek to terminate a tenancy. Section 52(1)(d) provides that Scottish Ministers 

may by regulations set out additional requirements to be contained in a notice to leave.  Section 

60(2) enables these requirements to include information that the notice must contain, to make 

provision for the form of the notice, and to make provision for the manner of its delivery. 

Different provision may be made for different purposes. For example, there may be different 

statements depending on which of the grounds for eviction repossession is being sought. 

Reason for taking power 

44. The form of the notice to leave will need to be developed with stakeholders to ensure that 

it is fit for purpose. If the nature of the private rented sector and its practices change over time, it 

may be appropriate to vary the form of the notice to leave.  In addition, future legislation may 

affect the form of notice or how it is used. No changes are currently anticipated. This power 

would allow adaptations to reflect such relevant changes.  

Choice of procedure 

45. The Scottish Government does not anticipate that specifying the additional requirements 

of the notice to leave should merit a higher degree of scrutiny than negative procedure. This 

provision is essentially procedural. This is relatively straight-forward provision about how the 

scheme approved by Parliament is to operate, and does not affect the policy or principles that 

underlie what Parliament has approved. 

Section 59(1) – Ancillary regulations 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative procedure if adding to, replacing or omitting text in 

    an Act, otherwise negative procedure 

Provision 

46. Section 59(1) confers a power on the Scottish Ministers, by regulations, to make such 

incidental, supplementary, consequential, transitional, transitory or saving provision as they 
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consider appropriate for the purposes of, in connection with, or for giving full effect to the 

provisions in the Bill as enacted, or to provision made under it.  The power may be used to 

amend legislation, including the Bill as enacted. 

Reason for taking power 

47. As with any new body of law, the Bill as enacted may give rise to a need for a range of 

ancillary provision.  The power to make ancillary provision is considered necessary to ensure 

that the policy intentions of the Bill are achieved.  For example, it is possible that unforeseen 

issues will arise which require further provision to be made or the further modification of the 

existing law. This power would allow such provision to be made without the need to make 

further primary legislation.  

48. The Bill already includes consequential amendments to related legislation and 

transitional provision for assured tenancies (see schedules 4 and 5) but the power would allow 

the Scottish Ministers to make further changes should a need be identified, or change be 

expedient. It may be that further provision is necessary in order fully and properly to implement the 

Bill’s provisions. The Scottish Government considers that the regulation-making power is necessary 

to allow for this flexibility, especially in light of previous operational experience. Without this 

power, it might be necessary to make further primary legislation to deal with a matter which is 

clearly within the policy intentions of the Bill. The Scottish Government considers that this would 

not be an effective use of resources by the Parliament or the Scottish Government.  

49. The power, while potentially wide, is limited to the extent that it can only be exercised if 

the Scottish Ministers consider it appropriate for the purposes of, or in connection with, 

provision made by the Bill. 

Choice of procedure 

50. Any regulations made under section 59(1) which textually amend any Act are subject to 

the affirmative procedure.  Where such regulations do not seek to textually amend any Act, it is 

considered by the Scottish Government that negative procedure provides an appropriate degree 

of scrutiny, since any such use of the power is likely to be to make technical adjustments to 

subordinate legislation.  

Section 62(2) – Commencement 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: laid, no procedure 

Provision 

51. Section 62(2) confers a power on the Scottish Ministers, by regulations, to bring the 

provisions of the Bill into force on such day as the Scottish Ministers appoint. That section also 

provides that such regulations may include transitional, transitory or saving provision.  
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Reason for taking power 

52. Some formal sections of the Act are commenced on the day of Royal Assent.  The 

Scottish Ministers consider it appropriate for the substantive provisions of the Bill to be 

commenced at such a time as they appoint to be suitable. It is usual practice for such 

commencement provisions to be dealt with by subordinate legislation. Such provisions may 

require to make transitional or transitory provision, or the saving of repealed or amended provisions.  
It is usual to enable such provision in conjunction with a power to commence the provisions of a 

Bill. 

Choice of procedure 

53. As is usual for commencement regulations, the default laying requirement in section 30 

of the Interpretation and Legislative Reform (Scotland) Act 2010 applies.  
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