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EXPLANATORY NOTES 

 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament. 

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section, or a part of a section, does not 

seem to require any explanation or comment, none is given. 

THE BILL 

3. Trust ports are independent statutory bodies governed by their own local legislation and 

run by independent boards who manage the assets of the trust for the benefit of stakeholders. 

They are generally creatures of statute and operate only within the powers and duties conferred 

on them by statute. 

4. The Bill repeals section 10 of the Ports Act 1991, removing the Scottish Ministers’ 

powers to require certain trust ports (that is, those currently with a minimum annual turnover of 

around £9 million) to prepare privatisation proposals. 

5. The Bill also removes the requirement for six copies of a draft harbour revision or 

empowerment order (and any map to be annexed to the order) to be submitted along with the 

application for the order.  In addition, it removes the requirement to submit six copies of a 

harbour reorganisation scheme (and any map to be annexed to the scheme) to the Scottish 

Ministers. 

6. The Bill has two principal sections: 

Section 1 – Modification of Ports Act 1991 

7. Part 1 of the Ports Act 1991 makes provision regarding the formation of companies by 

certain harbour authorities (which are generally trust ports) and the transfer of the property, 

rights, liabilities and functions of those authorities to those companies. 

8. Section 1(2) provides for the repeal of sections 10 to 12 of the Ports Act 1991 in relation 

to Scotland. 

9. Section 10 of the Ports Act 1991 allows the Scottish Ministers to issue a direction 

requiring a harbour authority with an annual turnover over a specified level to form a company 

and prepare a scheme to transfer the authority’s property, rights, liabilities and functions to the 

company. 
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10. Section 11 defines the annual turnover requirement for purposes of section 10.  Section 

12 confers power on the Scottish Ministers to make a scheme to transfer a harbour authority’s 

property, rights, liabilities and functions to a successor company formed under section 1(1) 

where the scheme submitted by the harbour authority under section 10 does not accord with 

advice given by Ministers in relation to the preparation of the scheme and the Ministers cannot 

modify the scheme to accord with their advice. 

11. Section 2(3) and (4) makes the following modifications of other sections of the Ports Act 

1991 in consequence of the repeals: 

 subsection (3)(a) repeals the reference to a notice under section 12(3) in the 

definition of “the Gazette” in section 20(1) (meaning the Edinburgh Gazette for the 

purposes of Part 1 of 1991 Act in relation to a harbour in Scotland); 

 subsection (3)(b) repeals the references to a notice under section 12(3) in: 

 section 20(3)(a) (which relates to the meaning of the publication of a notice in 

the Gazette and local advertisement for the purposes of Part 1 of the 1991 

Act); and 

 section 20(6) of that Act (which provides that a notice in relation to a transfer 

scheme affects any harbour for which the port authority that is the subject of 

the scheme is the harbour authority); and 

 subsection (4) repeals section 37(4)(a) and (b) in consequence of the repeal of 

sections 10 and 12 of the 1991 Act.  (Paragraph (a) of subsection (4) of section 37 of 

that Act provides that any order under section 9(7) of that Act, as it applies to a 

scheme under section 10 (by virtue of section 10(5)), is subject to the affirmative 

procedure.  Paragraph (b) of that subsection applies the affirmative procedure to an 

order under section 12(8).) 

Section 2 – orders and schemes relating to harbours 

12. This section amends paragraph 7 of Schedule 3, and paragraph 1 of Schedule 4, to the 

Harbours Act 1964 in relation to Scotland. 

13. Subsection (2) provides for the amendment of paragraph 7 of Schedule 3 to the Harbours 

Act 1964.  It removes the requirement to provide six copies of a draft harbour revision or draft 

harbour empowerment order (and any map to be annexed to the order if made) with the 

application for a harbour revision order or a harbour empowerment order.  The effect of the 

amendment is that a harbour revision order and a harbour empowerment order must be 

accompanied by a draft of the proposed order and any map to be annexed to the order (if the 

order is made in the form of the draft proposed order).  (While paragraph 7 of Schedule 3 to the 

1964 Act refers only to harbour revision orders, by virtue of paragraph 32 of that Schedule, that 

paragraph also applies to harbour empowerment orders.) 

14. Subsection (3) provides for the amendment of paragraph 1 of Schedule 4 to the Harbours 

Act 1964. It replaces the requirement to provide six copies of a harbour reorganisation scheme 

(and any map to be annexed to the scheme if confirmed) to the Scottish Ministers under section 

18 of that Act with a requirement to provide a copy of the scheme (and a copy of any map). 

4



These documents relate to the Harbours (Scotland) Bill (SP Bill 62) as introduced in the Scottish 

Parliament on 18 March 2015 

 

 

FINANCIAL MEMORANDUM 

 

INTRODUCTION 

1. This Financial Memorandum has been prepared by the Scottish Government to satisfy 

Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and has not 

been endorsed by the Parliament. 

2. The purpose of the Harbours (Scotland) Bill is to provide an improved legislative 

framework for trust ports and increase the efficiency and effectiveness of existing procedures 

and processes for stakeholders. 

3. Trust ports are independent statutory bodies, governed by their own local legislation and, 

run by independent boards who manage the assets of the trust for the benefit of stakeholders. 

They are generally creatures of statute and operate only within the powers and duties conferred 

on them by statute. Scottish Ministers have no material powers or functions in respect of the 

governance of trust ports. 

4. Trust ports operate in a commercial environment with no direct public funding and 

compete in the market with private and local authority ports as well as other trust ports. There 

are no shareholders or owners and profits are reinvested in the port. They make significant 

contributions to both the local, and in many cases, the national economy. 

5. The Bill is to fulfil a commitment the Minister for Transport and Veterans gave to the 

Office for National Statistics (ONS) following a review of trust port classification as public 

corporations. 

6. The main provision of the Bill is to effect the repeal of section 10 of the Ports Act 1991 

as it extends to Scotland, removing the Scottish Ministers’ power to require certain trust ports 

(that is, those currently with a minimum annual turnover of around £9 million) to prepare 

privatisation proposals.  

7. Part 1 of the Ports Act 1991 allows certain harbour authorities (generally trust ports) to 

form a company and transfer the harbour authority’s property, rights, liabilities and functions 

(the “harbour undertaking”) to that company. Section 10 allows the Scottish Ministers to initiate 

a scheme for the formation of a relevant company and transfer of the harbour undertaking where 

a harbour authority has an annual turnover over a specified level. 

8. The transfer of a harbour undertaking under Part 1 of the 1991 Act will normally lead to a 

flow of money into the public purse.1 ONS concluded that the power to privatise coupled with 

the fact that the Government then receives in effect 100% of the economic value of the port is 

sufficient to classify all trust ports over the relevant threshold as public non-financial 

corporations. This would result in borrowing by these authorities counting against Scottish 

Government budgetary limits.  

                                                 
1
 Ports Act 1991 sections 13 to 18 
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9. Whilst decisions on classification will be taken by ONS on their individual merits, it is 

considered highly likely that should the Scottish Parliament enact legislation to remove the 

Scottish Ministers’ power to privatise, ONS will not classify trust ports as public corporations. 

10. Aberdeen Harbour (currently classified) is currently developing proposals for an 

extension of the harbour to a “satellite” port at Nigg Bay. This may require borrowing of around 

£300m in 2017/18. This would have a substantial budgetary impact should HM Treasury cover 

not be obtained. Lerwick and Peterhead Ports meet the criteria for classification as public 

corporations, however ONS deferred their classification in November 2013 pending the 

confirmation of the Bill. ONS have not taken action to classify to date. 

11. The principal objective of the Bill is to ensure that the borrowings by the trust ports that 

meet the current criteria do not score as expenditure against Scottish Government budgets in the 

year of borrowing. The borrowings would score against Scottish Government budgets despite the 

fact that there is no control over what is a private financial transaction between the trust port and 

who they borrow from.  

COSTS ON THE SCOTTISH ADMINISTRATION 

12. No costs will be incurred as a result of the Bill on the Scottish Administration, as there 

were no plans to compel any trust ports to privatise so no income was anticipated in respect of 

this.  

COSTS ON LOCAL AUTHORITIES 

13. No costs will be incurred as a result of the Bill on local authorities. 

COSTS ON OTHER BODIES, INDVIDUALS AND BUSINESSES 

14. There will be a saving for the trust ports as they would have incurred costs if compulsory 

privatisation powers were taken forward under section 10 of the Ports Act 1991. 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 18 March 2015, the Cabinet Secretary for Infrastructure, Investment and Cities (Keith Brown 

MSP) made the following statement: 

 

―In my view, the provisions of the Harbours (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 

—————————— 

 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 18 March 2015, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

 

―In my view, the provisions of the Harbours (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 
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